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PREFACE.

2-29-32

The undersigned, in the supervision of the publication of the
~ Laws of Montana Territory, under the authority given him by
Hon. Thomas Francis Meagher, Secretary of the Territory, in
9« compliance with ‘“ An Act relating to the Printing of the Laws
and Journals of the Council and House of Representatives of
the First Legislative Assembly of the Territory of Montana,”’
approved January 31, 1865, has not considered himself at liberty
to go beyond the strict letter of the 14w, which authorizes
corrections of only the slight and evident errors in spelling
and punctuation; believing it his duty to attempt no correction
of verbal errors, even where the intention of the Legislature was
most manifest, but rather leaving the construction of all such
portions to the decisions of the courts. For the same reason,
he has not deemed himself authorized to change in any manner
sumbering of the chapters in the Civil Practice Act, though
. arrangement of them would seem to be urgently needed.
‘i undersigned has constantly endeavored to make the indexes
i+ Civil and Criminal Practice Acts as full and minute as
."-le, particularizing each section in such manner as to facil-
- 15 the utmost the reference to every portion; and has also
1 . to index with all necessary completeness and particularity
“..er Acts of a public character according to their subject
“'. - ; while those laws of a more private nature and less
g+l interest have been collected in the index in one body
i . the head of ‘ Private Laws.”

3&A§ co

EDW. B. NEALLEY.

Mavr, 1866. '
.S
s/
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‘DECLARATION OF INDEPENDENCE,

. PASSED JULY 4, 17786.

A Declaration by the Representatives of the United States of
America, in Congress assémbled.

WHEN, in the course of human events, it becomes necessary for
one people to dissolve the political bands which have connected them
with another, and to assume, among the powers of the earth, the.
separate and equal station to which the laws of nature and of nature’s
God entitle them, a decent respect to the opinions of maunkind re-
quires that they should declare the causes which impel them to the
separation. ,

We hold these truths to be self-evident, that all men are created:
equal; that they are endowed by their Creator with certain unalien~
able rights; that among these, are life, liberty, and the pursuit of"
bappiness. That, to secure these rights, governments are instituted-
among men, deriving their just powers from the consent of the gov-.
erned ; that, whenever any form of government becomes destruetive--
of these ends, it is the right of the people to alter or to abolish it,
and to institute a new government, laying its foundation on such
principles, and organizing its powers in such form, as to them shall -
seem most likely to effect their safety and happiness. Prudence,
indeed, will dictate that governments long established, should not.
be changed for light and transient causes; and, accordingly, all
experience hath shown, that mankind are more disposed to suffer,
while evils are sufferable, than to right themselves by abolishing .
the forms to which they are accustomed. But, when a long train.
of abuses and usurpations, pursuing invariably the same object,
evinces a design to reduce them under ahsolute despotism, it is
their right, it is their duty, to throw off such government, and to
provide new guards for their future security. Such has been the
patient sufferance of these colonies, and such is now the necessity
which constrains them to alter their former systems of government.
The history of the present king of Great Britain.is-a history of

Y




2 DECLARATION OF INDEPENDENCE.

repeated injuries and usurpations, all having, in direct object, the
establishment of an absolute tyranny over these States. To prove
this, let facts be submitted to a candid world : .

He has refused his assent to laws the most wholesome and neces-
sary for the public good.

He has forbidden his governors to pass laws of immediate amd
pressing importince, unless suspended in their operation till his
assent should be obtained ; and, when so suspended, he has utterly
neglected to attend to them.

He has refused to pass other laws for the accommodation of large
districts of people, unless those people would relinquish the right of
representation in the legislature; a right inestimable to them, and
formidable to tyrants only.

He has called together legislative bodies at places unusual, un-
comfortable, and distant from the depository of their public records,
for the sole purpose of fatiguing them into compliance with his
measures.

He has dissolved representative houses repeatedly, for opposing,
with manly firmness, his invasion on the rights of the people.

He has refused, for a long time after such dissolutions, to cause
others to be elected; whereby the legislative powers, incapable of
annihilation, have returned to the people at large for their exercise ;
the State remaining, in the mean time, exposed to all the danger of
invasion from without, and convulsions within.

He has endeavored to prevent the population of these States; for
that purpose, obstructing the laws for naturalization of foreigners;
refusing to pass others to encourage their migration hither, and
raising the conditions of new appropriations of lands.

He bas obstructed the administration of justice, by refusing his
assent to laws for establishing judiciary powers.

He has made judges dependent on his will alone, for the tenure of
their offices, and the amount and payment of their salaries.

He has erected a multitude of new offices, and sent hither swarms
of officers to harrass our people, and eat out their substance.

He has kept among us, in times of peace, standing armies, with-
out the consent of our legislature.

‘He has affected to render the military independent of, and supe-
rior to, the civil power. '

He has combined, with others, to subject us to a jurisdiction
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foreign to our constitution, and unacknowledged by our laws; giv-
ing his assent to their acts of pretended legislation :

For quartering large bodies of troops among us:

For protecting them, by a mock trial, from punishment, for any
murders which they should commit on the inhabitants of these states:

For cutting off our trade with all parts of the world :

For imposing taxes on us without our consent :

For depriving us, in many cases, of the benefits of trial by jury:

For transporting us beyond seas to be tried for pretended offences :

For abolishing the free system of English laws in a neighboring
province, establishing therein an arbitrary government, and enlarg-
ing its boundaries, so as to render it at once an example and fit
instrument for introducing the same absolute rule into these colonies :

For taking away our charters, abolishing our most valuable laws,
and altering fundamentally, the powers of our governments :

For suspending our own legislatures, and declaring themselves
invested with power to legislate for us in all cases whatsoever.

He has abdicated government here, by declaring us out of his
protection and waging war against us.

He has plundered our seas, ravaged our coasts, burnt our towns,
and destroyed the lives of our people.

He is, at this time, transporting large armies of foreign mercena-
ries to complete the works of death, desolation, and tyranny, already
begun, with circumstances of cruelty and perfidy scarcely paralleled
in the most barbarous ages, and totally unworthy the head of a
civilized nation.

He has constrained our fellow-citizens, taken captive on the high
seas, to bear arms against their country, to become the executioners
of their friends and brethren, or to fall themselves by their hands.

Ho has excited domestic insurrections amongst us, and has en-
deavored to bring on the inhabitants of our frontiers, the merciless
Indian savages, whose known rule of warfare is an undistinguished
destruction, of all ages, sexes, and conditions.

In every stage of these oppressions, we have petitioned for redress,
in the most humble terms; our repeated petitions have been an-
swered only by repeated injury. A prince, whose character is thus
marked by every act which may define a tyrant, is unfit to be the
ruler of a free people.

Nor have we been wanting in attention to our British brethren.
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We have warned them, from time to time, of attempts made by
their legislature to extend an unwarrantable jurisdiction over us.
We have reminded them of the circumstances of our emigration
and settlement here. We have appealed to their native justice and
magnanimity, and we have conjured them, by the ties of our com-
mon kindred, to disavow these usurpations, which would inevitably
interrupt our connections and correspondence. They, too, have been
deaf to the voice of justice and consanguinity. We must, therefore,
acquiesce in the necessity, which denounces our separation, and
hold them, as we hold the rest of mankind, enemies in war, in
peace, friends.

We, therefore, the representatives of the UNITED STATES
OF AMERICA, in general Congress assembled, appealing to the
Supreme Judge of the World for the rectitude of our intentions,
do, in the name, and by the authority of the good people of these
colonies, solemnly publish and declare, That these United Colonies
are, and of right ought to be, FREE AND INDEPENDENT STATES;
that they are absolved from all allegiance to the British crown, and
that all political connection between them and the state of Great
Britain, is, and ought to be, totally dissolved ; and that, as free and
independent states, they have full power to levy war, conclude peace,
contract alliances, establish commerce, and do all other acts and
things which independent states may of right do. And, for the
support of this declaration, with a firm reliance on the protection
of Divine Providence, we mutually pledge to each other, our lives,
* our fortunes, and our sacred honor.



CONSTITUTION

OF THE

UNITED STATES OF AMERICA.

@

WE the people of the United States, in order to form a more per-
fect union, establish justice, insure domestic tranquility, provide
for the common defence, promote the general welfare, and secure
the blessings of liberty to ourselves and our posterity, do ordain
and establish this constitution for the United States of America.

ARTICLE I

SectioN 1. All legislative powers herein granted shall be vested
in a congress of the United States, which shall consist of a senate
and house of representatives.

SectioN 2. The house of representatives shall be composed of
members chosen every second year by the people of the several
states, and the electors in each state shall have the qualifications
requisite for electors of the most numerous branch of the state
legislature. :

No person shall be a representative who shall not have attained
to the age of twenty-five years, and been seven years a citizen of
the United States, and who shall not, when elected, be an inhabi-
tant of that state in which he shall be chosen.

Representatives and direct taxes shall be apportioned among the
several states which may be included within this Union, according
to their respective numbers, which shall he determined by adding
to the wholg number of free persons, including those bound to ser-
vice for a term of years, and including Indians not taxed, three-
fifths of all other persons. The actual enuameration shall be made
within three years after the first meeting of the congress of the
United States, and within every subsequent term of ten years, in
such manner as they shall by law direct. The number of repre-
sentatives shall not exceed one for every thirty thousand, but each
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state shall have at least one representative; and until such enumer-
ation shall be made, the state of New Hampshire shall be entitled
to choose three, Massachusetts eight, Rhode Island and Provi-
dence plantations one, Connecticut five, New York six, New Jer-
sey four, Pennsylvania eight, Delaware one, Maryland six, Vir-
ginia ten, North Carolina five, South Carolina five, and Georgia
three.

When vacancies happen in the representation from any state, the
executive authority thereof shall issue writs of election to fill such
vacancies.

The house of representatives shall choose their speaker and other
officers ; and shall have the sole power of impeachment.

" SecrioN 8. The senate of the United States shall be com-
posed of two senators from each state, chosen by the legislature
thereof, for six years; and each senator shall have one vote.

Immediately after they shall be assembled in consequence of the
first election, they shall be divided as equally as may be into three
classes. The seats of the senators of the first class shall be vacated
at the expiration of the second year, of the second class at the ex-
piration of the fourth year, and of the third class at the expiration
of the sixth year, so that one-third may be chosen every second
year; and if vacancies happen by resignation, or otherwise, during
the recess of the legislature of any state, the executive thereof may
make temporary appointments until the next meeting of the legis-
lature, which shall then fill such vacancies.

No person shall be a senator who shall not have attained to the
age of thirty years, and been nine years a citizen of the United
States, and who shall not, when elected, be an inhabitant of that
state for which he shall be chosen.

The vice president of the United States shall be president of the
senate, but shall have no vote, unless they be equally divided.

The senate shall choose their other officers, and also a president
pro-tempore, in the absence of the vice president, or when he shall
exexcise the office of president of the United States.

The senate shall have the sole power to try all impeachments.
When sitting for that purpose, they shall be on oath or affirmation.
When the president of the United States is tried, the chief justice
shall preside: and no person shall be convicted without the con-
currence of two-thirds of the members present.



CONSTITUTION OF THE UNITED STATES. T

Judgment in cases of impeachment shall ot extend further than
to removal from office, and disqualification to hold and enjoy any
office of honor, trust or profit under the United States: but the
party counvicted shall nevertheless be liable and subject to indict-
ment, trial, judgment and punishment, according to law.

SecTtioN 4. The times, places and manner of holding elections
for senators and representatives, shall be prescribed in each state
by the legislature thereof; but the congress may at any time by
law make or alter such regulations, except as to the places of choos-
ing senators. '

The congress shall assemble at least once in every year, and such
meeting shall be on the first Monday in December, unless they shall
by law appoint a different day.

SecrioN 5. Each house shall be the judge of elections, returns
and qualifications of its own members, and a majority of each shall
constitute a quorum to do business; but a smaller number may ad-
journ from day to day, and may be authorized to compel the attend-
ance of absent members, in such manner, and under such penalties
as each house may provide.

Each house may determine the rules of its proceedmgs, punish
its members for disorderly behavior, and, with the concurrence of
two-thirds, expel a member.

Each house shall keep a journal of its proceedings, and from
time to time publish the same, excepting such parts as may in their
judgment require secrecy; and the yeas and nays of the members
of cither house on any question shall, at the desire of one-fifth of
those present, be entered on the journal.

Neither house, during the session of congress, shall, without the
consent of the other, adjourn for more than three days, nor to any
other place than that in which the two houses shall be sitting.

'SectroN 6. The senators and representatives shall receive a
compensation for their services, to be ascertained by law, and paid
out of the treasury of the United States. They shall in all cases,
except treason, felony and breach of the peace, be privileged from
arrest during their attendance at the session of their respective
houses, and in going to and returning from the same; and for any
speech or debate in either house, they shall not be questioned in
any other place.

No senator or representative shall, during the time for which
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he was elected, be appointed to any civil office under the authority
of the United States, which shall have been created, or the emolu-
ments whereof shall have been increased during such time ; and no
person holding any office under the United States, shall be a mem-
ber of either house during his continuance in office.

Secrion 7. All bills for raising revenue shall originate in the
house of representatives; but the senate may propose or concur
with amendments as on other bills.

Every bill which shall have passed the house of representatives
and the senate, shall, before it becomes a law, be presented to the
president of the United States; if he approve he shall sign it, but
if not he shall return it, with his objections, to that house in which
it shall have originated, who shall enter the objections at large on
their journal, and proceed to reconsider it. If after such reconsid-
eration two-thirds of that house shall agree to pass the bill, it shall
be sent, together with the objections, to the other house, by which
it shall likewise be reconsidered, and if approved by two-thirds of
that house, it shall become a law. But in all such cases the votes
of both houses shall be determined by yeas and nays, and the names
of the persons voting for and against the bill shall be entered on
the journal of each house respectively. If any bill shall not be
returned by the president within ten days (Sundays excepted) after
it shall have been presented to him, the same shall be a law, in like
manner as if he had signed it, unless the congress by their adjourn-
ment prevent its return, in which case it shall not be a law.

Every order, resolution, or vote to which the concurrence of the
senate and house of representatives may be necessary (except on
a question of adjournment) shall be presented to the president of "
the United States; and before the same shall take effect, shall be
approved by him, or being disapproved- by him, shall be repassed
by two-thirds of the senate and house of representatives, according
to the rules and limitations prescribed in the case of a bill.

SecrioN 8. The congress shall have power

To lay and collect taxes, duties, imposts and excises, to pay the
debts and provide for the common defence and general welfare of
the United States; but all duties, imposts and excises shall be uni-
form throughout the United States;

To borrow money on the credit of the United States;
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To regulate commerce with foreign nations, and among the sev-
eral states, and with the Indian tribes;

To establish an uniform rule of naturalization, and uniform laws
on the subject of bankruptcies throughout the United States;

To coin money, regulate the value thereof, and of foreign coin,
and fix the standard of weights and measures;

To provide for the punishment of counterfeiting the securities
and current coin of the United States;

To establish post offices and post roads;

To promote the progress of science and useful arts, by securmg
for limited times to authors and inventors the exclusive right to
their respective writings and discoveries; v

To constitute tribunals inferior to the supreme court;

To define and punish piracies and felonies committed on the high
seas, and offences against the law of nations;

To declare war, grant letters of marque and reprisal, and make
rules concerning captures on land and water;

To raise and support armies, but no appropriation of money to
that use shall be for a longer term than two years;

To provide and maintain a navy;

To make rules for the government and regulation of the land
and naval forces ;

To provide for calling forth the militia to execute the laws of the
union, suppress insurrections aud repel invasions;

To provide for organizing, arming and disciplining, the militia, -
and for governing such part of them as may be employed in the
service of the United States, reserving to the states respectively,
the appointment of the officers, and the authority of training the

. militia according to the discipline prescribed by congress;

To exercise exclusive legislation in all cases whatsoever, over
such district (not exceeding ten miles square) as may, by cession
of particular states, and the acceptance of congress, become the seat
of the government of the United States, and to exercise like author-
ity over all places purchased by the consent of the legislature of
the state in which the same shall be, for the erection of forts, maga-
zines, arsenals, dock-yards, and other needful buildings ;—and

To make all laws which shall be necessary and proper for carry-
ing into execution the foregoing powers, and all other powers vested
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by this constitution in the government of the United States, or in
any department or officer thereof.

SectioN 9. The migration or importation of such persons as
any of the states now existing shall think proper to admit, shall not
be prohibited by the congress prior to the year one thousand eight
hundred and cight, but a tax or duty may be imposed on such im-
portation, not exceeding ten dollars for each person.

The privilege of the writ of habeas corpus shall not be suspended
un]ess when in cases of rebellion or invasion the public safety may
require it.

No bill of attainder or ex post facto law shall be passed.

No capitation, or other direct, tax shall be laid, unless in pro-
portion to the census or enumeration herein before directed to be
taken.

No tax or duty shall be laid on articles exported from any state.

No preference shall be given by any regulation of commerce or
revenue to the ports of one state over those of another; nor shall
vessels bound to, or from, one state, be obliged to enter, clear, or
pay duties in another.

No money shall be drawn from the treasury, but in consequence
of appropriations made by law; and a regular statement and ac-
count of the receipts and expenditures of all public money shall be
published from time to time..

No title of nobility shall be granted by the United States; and
no person holding any office of profit or trust under them, shall,
without the consent of the congress, accept of any present, emolu-
ment, office, or title, of any kind whatever, from any king, prince,
or foreign state.

SecrioN 10. No state shall enter into any treaty, alliance, or
confederation; grant letters of marque and reprisal; coin money;
emit bills of credit; make any thing but gold and silver coin a
tender in payment of debts; pass any bill of attainder, ex post
facto law, or law impairing the obligation of contracts, or grant any
title of nobility.’

No state shall, without the consent of the congress, lay any
imposts or duties on imports or exports, except what may be abso-
lutely necessary for executing its inspection laws; and the net pro-
duce of all duties and imposts, laid by any state on imports or ex-
ports, shall be for the use of the treasury of the United States;
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and all such laws shall be subject to the revision and control of the
congress. '

No state shall, without the consent of congress, lay any duty of
tonnage, keep troops, or ships of war in time of peace, enter into
any agreement or compact With another state, or with a foreign
power, or engage in war, unless actually invaded, or in such
imminent danger as will not admit of delay.

ARTICLE II.

SectioN 1. The executive power shall be vested in a president
of the United States of America. He shall hold his office during
the term of four years, and, together with the vice president, chosen
for the same term, be elected as follows : —

Each state shall appoint, in such manner as the legislature there-
of may direct, a number of electors, equal to the whole number of
senators and representatives to which the state may be entitled in
the congress: but no senator or representative, or person holding
an office of trust or profit under the United States, shall be appoint-
ed an elector.

[* The electors shall meet in their respective states, and vote by
ballot for two persons, of whom one at least shall not be an inhabi-
tant of the same state with themselves. And they shall make a
list of all the persons voted for, and of the number of votes for
each ; which list they shall sign and certify, and transmit sealed to
the seat of the government of the United States, directed to the pres-
ident of the senate. The president of the senate shall, in the pres-
ence of the senate and house of representatives, open all the certifi-
cates, and the votes shall then be counted. The person having the
greatest number of votes shall be the president, if such number be
a majority of the whole number of electors appointed ; and if there
be more than one who have such majority, and have an equal num-
ber of votes, then the house of representatives shall immediately
choose by ballot one of them for president; and if no person have
a majority, then from the five highest on the list the said house
shall in like manner choose the president. But in choosing the
president, the vote shall be taken by states, the representation from
each state having one vote; a quorum for this purpose shall consist
of a member.or members from two-thirds of the states, and a ma-

* Annulled. See 12th Amendment.
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jority of all the states shall be necessary to a choice. In every
case, after the choice of the president, the person having the great-
est number of votes of the electors shall be the vice president. But
if there should remain two or more who have equal votes, the senate
shall choose from them by ballot the vice president ]

The congress may determine the time of choosing the electors,
and the day on which they shall give their votes; which day shall
be the same throughout the United States.

No person except a natural born citizen, or a citizen of the
United States, at the time of the adoption of this constitution,
shall be eligible to the office of president; neither shall any person
be eligible to that office who shall not have attained to the age of
thirty-five years, and been fourteen years a resident within the
United States.

In case of the removal of the president from office, or of his
death, resignation, or inability to discharge the powers and duties
of the said office, the same shall devolve on the vice president, and
the congress may by law provide for the case of removal, death,
resignation, or inability, both of the president and vice president,
declaring what officer shall then act as president, and such officer
shall act accordingly, until the disability be removed, or a president
shall be elected.

The president shall, at stated times, receive for his services a
compensation, which shall neither be increased nor diminished dur-
ing the period for which he shall have been elected, and he shall
not receive within that period any other emolument from the United
States, or any of them.

Before he enter on the execution of his office, he shall take the
following oath or affirmation : —

“I do solemnly swear (or affirm) that I will faithfully execute
the office of president of the United States, and will, to the best of
my ability, preserve, protect and defend the constitution of the
United States.”

SectroN 2. The president shall be commander in chief of the
army and navy of the United States, and of the militia of the sev-
eral states, when called into the actual service of the United States;
he may require the opinion, in writing, of the principal officer in
each of the executive departments, upon any subject relating to
the duties of tReir respective offices, and he shall have the power to
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grant reprieves and pardons for offences agains the United States,
except in cases of impeachment.

" He shall have power, by and with the advice and consent of the
senate, to make treaties, provided two thirds of the senators present
concur; and he shall nominate, and by and with the advice and
consent of the senate, shall appoint ambassadors, other public min-
isters and consuls, judges of the supreme court, and all other officers
of the United States, whose appointments are not herein otherwise
provided for, and which shall be established by law; but the con-
gress may by law vest the appointment of such inferior officers, as
they think proper, in the president alone, in the courts of law, or
in the heads of departments. ,

The president shall have power to fillup all vacancies that may
happen during the recess of the senate, by granting commissions
which shall expire at the end of their next session.

SectioN 8. He shall from time to time give to the congress in-
formation of the state of the Union, and recommend to their con-
sideration such measares as he shall judge necessary and expedient ;
he may, on extraordinary occasions, convene both houses, or either
of them, and in case of disagreement between them, with respect
to the time of adjournment, he may adjourn them to such time as
he shall think proper; he shall receive ambassadors and other pub-
lic ministers; he shall take care that the laws be faithfully executed,
and shall commission all the officers of the United States.

SectioN 4. The president, vice president, and all civil officers
of the United States, shall be removed from office on impeachment
for, and conviction of, treason, bribery, or other high crimes and
misdemeanors.

ARTICLE IIL

SecrroN 1. The judicial power of the United States shall be
vested in one supreme court, and such inferior courts as the con-
gress may from time to time ordain and establish. The judges,
both of the supreme and inferior courts, shall hold their offices dur-
ing good behavior, and shall, at stated times, receive for their ser-
vices a compensation, which shall not be diminished during their
continuance in office.

SecrioN 2. The judicial power shall extend to all cases, in law
and equity, arising under this constitution, the laws of the United
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States, and treatie: made, or which shall be made, under their au-
thority ;— to all cases affecting ambassadors, other public ministers,
and consuls;— to all cases of admiralty and maritime jurisdiction;
— to controversies to which the United States shall be a party; —
to controversies between two or more states; — [ * between a state
and citizens of another state; —] between citizens of different
states ; — between citizens of the same state claiming lands under
grants of difierent states, and between a state, or the citizens there-
of, and foreign states, citizens or subjects.

In all cases affecting ambassadors, other public ministers and
consuls, and those in which a state shall be a party, the supreme
court shall have original jurisdiction. In all the other cases be-
fore mentioned, the supreme court shall have appellate jurisdiction,
both as to law and fact, with such exceptions, and under such regu-
lations as the congress shall make.

The trial of all crimes, except in cases of impeachment, shall be
by jury; and such trials shall be held in the state where the said
crimes shall have been committed; but when not committed within
any state, the trial shall be at such place or places as the congress
may by law have directed. '

SecrioN 3. Treason against the United States shall consist
only in levying war against them, or in adhering to their enemies,
giving them aid and comfort. No person shall be convicted of
treason unless on the testimony of two witnesses to the same overt
act, or on confession in open court.

The congress shall have power to declare the punishment of trea-
son, but no attainder of treason shall work corruption of blood, or
forfeiture except during thr life of the person attainted.

ARTICLE IV.

Secrron 1. Full faith and credit shall be given in each state
to the public.acts, records, and judicial proceedings of every other
state. And the congress may by general laws prescribe the man-
ner in which such acts, records and proceedings shall be proved,
and the effect thereof. '

SEctIoN 2. The citizens of each state shall be entitled to all
privileges and immunities of citizens in the several states.

A person charged in any state with treason, felony, or other

* Annulled. See 11th Amendment.
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erime, who shall flee from justice, and be found in another state,
shall on demand of the executive authority of the state from which
he fled, be delivered up, to be removed to the state having jurisdic-
tion of the crime.

No person held to service or labor in one state, under the laws
thereof, escaping into another, shall, in consequence of any law or
regulation therein, be discharged from such service or labor, but
shall be delivered up on claim of the party to whom such ‘service
or labor may be due.

SEcrioN 3. New states may be admitted by the congress into
this Union; but no new state shall be formed or erected within the
jurisdiction of any other state; nor any state be formed by the
junction of two or more states, or parts of states, without the con-
sent of the legislatures of the states concerned as well as of the
congress. : )

The congress shall have power to dispose of and make all needful
rules and regulations respecting the territory or other property .
belonging to the United States; and nothing in this constitution
shall be so construed as to prejudice any claims of the United
States, or of any particular state.

SectioN 4. The United States shall guarantee to every state
in this Union a republican form of government, and shall protect
each of them against invasion; and on application of the legislature,
or of the executive (when the legislature cannot be convened)
against domestic violence.

ARTICLE V.

The congress, whenever two-thirds of both houses shall deem it
necessary, shall propose amendments to this constitution, or, on the
application of the legislatures of two-thirds of the several states,
shall call a convention for proposing amendments, which, in either
case, shall be valid to all intents and purposes, as part of this con-
stitution, when ratified by the legislatures of three-fourths of the
several states, or by conventions in three-fourths thereof, as the one
or the other mode of ratification may be proposed by the congress;
provided that no amendment which may be made prior to the year
one thousand eight hundred and eight shall in any manner affect
the first and fourth clauses in the ninth section of the first article;
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and that no state, without its consent, shall be deprived of its equal
suffrage in the senate.

ARTICLE VI

All debts contracted and engagements entered into, before the

adoption of this constitution, shall be as valid against the United
States under this constitution, as under the confederation.
- This constitution, and the laws of the United States which shall
be made in pursuance thereof; and all treaties made, or which shall
be made, under the authority of the United States, shall be the
supreme law of the land; and the judges in every state shall be
bound thereby, any thing in the constitution or laws of any state to
the contr.ry notwithstanding.

The senators and representatives before mentioned, and the mem-
bers of the several state legislatures, and all executive and judicial
officers, both of the United States and of the several states, shall be
bound by ocath or affirmation, to support this constitution; but no
religious test shall ever be required as a qualification to any office
or public trust under the United States.

ARTICLE VIIL

The ratification of the conventions of nine states, shall be suf-
ficient for the establishment of this constitution between the states
go ratifying the same.



‘ AMENDMENTS

TO THE

CONSTITUTION OF THE UNITED STATES.

ARTICLE L

Congress shall make no law respecting an establishment of re-
ligion, or prohibiting the free exercise thereof; or abridging the
freedom of speech, or of the press; or the right of the people
peaceably to assemble, and to petition the government for a redress
of grievances.

ARTICLE IIL

A well regulated militia being necessary to the security of a
free state, the right of the people to keep and bear arms shall not
be infringed.

- ARTICLE IIL

No soldier shall, in time of peace, be quartered in any house
without the consent of the owner, nor in time of war, but in a man-
ner to be prescribed by law.

ARTICLE IV.

The right of the people to be secure in their persons, houses,
papers, and effects, against unreasonable searches and seizures, shall
not be violated, and no warrant shall issue, but upon probable
cause, supported by oath or affirmation, and particularly describ-
ing the place to be searched, and the persons or things to be seized.

ARTICLE V.

No person shall be held to answer for a capital, or otherwise
infamous crime, unless on a presentment or indictment of a grand
3 .

/
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Jjury, except in cascs arising in the land or naval forces, or in the
militia, when in actual service in time of war or public danger, nor
shall any person be subject for the same offence to be twice put in
Jjeopardy of life or limb; nor shall be compelled in any criminal
case to be a witness against himaelf, nor be deprived of life, liberty,
or property, without due process of law ; nor shall private property
be taken for public use without just compensation.

 ARTICLE VL

In all eriminal prosecutions, the accused shall enjoy the right to
a speedy and public trial, by an impartial jury of the state and dis-
trict wherein the crime shall have been committed, which district
shall have been previously ascertained by law, and to be informed
of the nature and cause of the accusation; to be confronted with
the witnesses against him; to have compulsory process for obtain-
ing witnesses in his favor, and to have the assistance of counsel for
his defence.

ARTICLE VII

In suits at common law, where the value in controversy shall
exceed twenty dollars, the right of trial by jury shall be preserved,
and no fact tried by a jury shall be otherwise re-examined in any.
court of the United States, than according to the rules of the
common law.

ARTICLE VIIL

Excessive bail shall not be required, nor excessive fines imposed,
nor cruel and unusual punishments inflicted.

ARTICLE IX.

The enumeration, in the constitution, of certain rights, shall not
be construed to deny or disparage others retained by the people.

ARTICLE X.

The powers not delegated to the United States by the constitu-
tion, nor prohibited by it to the states, are reserved to the states
respectively, or to the people.
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ARTICLE XI.

The judicial power of the United States shall not be construed to
extend to any suit in law or equity, commenced or prosecuted
against one of the United States by citizens of another state, or by
citizens or subjects of any foreign state.

ARTICLE XII

The electors shall meet in their respective states, and vote by
ballot for president and vice president, one of whom, at least, shall
not be an inhabitant of the same state with themselves; they shall
name in their ballots the person voted for as president, and in dis-
tinct ballots the person voted for as vice president, and they shall
make distinct lists of all persons voted for as president, and of all
persons voted for as vice ptesxdent and of the number of votes for
each, which list they shall sign and certify, and transmit sealed to
the seat of the government of the United States, directed to the
president of the senate;—the president of the senate shall, in the
presence of the senate and house of representatives, open all the
certificates and the votes shall then be counted ;—the person having
the greatest number of votes for president, shull be the president,
if such number be a majority of the whole number of electors
appointed ; and if no person have such majority, then from the
persons having the highest numbers not exceeding three on the list
of those voted for as president, the house of representatives shall
choose immediately, by ballot, the president. But in choosing the
president, the votes shall be taken by states, the representation
from each state having one vote; a quorum for this purpdse shall
consist of a member or members from two-thirds of the states, and
a majority of all the states shall be necessary to a choice. And if
the house of representatives shall not choose a president whenever
the right of choice shall devolve upon them, before the fourth day
of March next following, then the vVice president shall act as presi-
dent, as in the case of the death or other constitutional disability of
the president. The person having the greatest number of votes as
vice president, shall be the vice president, if such number be a
majority of the whole number of electors appointed, and if no per-
son have a majority, then from the two highest numbers on the list,
the senate shall choose the vice president; a quorum for the pur-
pose shall consist of two-thirds of the whole number of senators,
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and a majority of the whole number shall be necessary to a choice.
But no person constitutionally ineligible to the office of president
shall be eligible to that of vice president of the United States.

ARTICLE XIII

SecrioN 1. Neither slavery nor involuntary servitude, except
as a punishment for crime, whereof the party shall have been duly
convicted, shall exist within the United States, or any place subject
to their jurisdiction. v

SkctioN 2. Congress shall have power to enforce this article
by appropriate legislation.



ORGANIC ACT

OF THE

TERRITORY OF MONTANA.

AN ACT to provide a temporary government for tﬁe Territory of Montana.

Be it 2nacted by the Senate and House of Representatives
of the United States of America in Congress assembled, That
all that part of the territory of the United States included within
the limits, to wit: commencing at a point formed by the intersec-
tion of the twenty-seventh degree of longitude west from Washing-
ton with the forty-fifth degree of north latitude; thence due west
on said forty-fifth degree of latitude to a point formed by its inter-
section with the thirty-fourth degree of longitude west from Wash-
ington ; thence due south along said thirty-fourth degree of longi-
tude to its intersection with the forty-fourth degree and thirty min-
utes of north latitude; thence due west along said forty-fourth
degree and thirty minutes of north latitude to a point formed by
its intersection with the crest of the Rocky mountains; thence fol-
lowing the crest of the Rocky mountains northward till its intersec-
tion with the Bitter Root mountains; thence northward along the
crest of said Bitter Root mountains to its intersection with the
thirty-ninth degree of longitude west from Washington; thence
along said thirty-ninth degree of longitude northward to the bound-
ary line of the British possessions; thence eastward along said
boundary line to the twenty-seventh degree of longitude west from
Washington ; thence southward along said twenty-seventh degree
of longitude to the place of beginning,. be, and the same is, hereby
created into a temporary government by the name of the Territory
of Montana : Provided, That nothing in this act contained shall
be construed to inhibit the government of the United States from
dividing said Territory or changing its boundaries in such manner
and at such time as Congress shall deem convenient and proper, or
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from attaching any portion of said Territory to any other State or
Territory of the United States: Provided, further, That nothing
in this act contained shall be construed to impair the rights of per-
son or property now pertaining to the Indians in said Territory so
long as such rights shall remain unextinguished by treaty between
the United States and such Indians, or to include any territory
which, by treaty with any Indian tribes, is not, without the consent
of said tribe, to be included within the territorial limits or jurisdic-
tion of any State or Territory; but all such territory shall be ex-
cepted out of the boundaries, and constitute no part of the Territory
of Montana, until said tribe shall signify their assent to the Presi-
dent of the United States to be included within said Territory, or
to affect the authority of the government of the United States to
nake any regulations respecting such Indians, their lands, property,
or other rights, by treaty, law, or otherwise, which it would bave
been competent for the government to make if this act had never
passed.

Sec. 2. And be it further enacted, That the executive power
and authority in and over said Territory of Montana shall be vested
in a governor, who shall hold his office for four years, and until his
successor shall be appointed and qualified, unless sooner removed
by the President of the United States. The governor shall reside
within said Territory, and shall be commander-in-chief of the mili-
tia and superintendent of Indian affairs thereof He may grant
pardons and respites for offences against the laws of said Territory,
and reprieve for offences against the laws of the United States,
until the decision of the President of the United States can be
made known thereon; he shall commission all officers who shall be
appointed to office under the laws of the said Territory, and shall
take care that the laws be faithfully executed.

Skc. 8. And be it further enacted, That there shall be a secre-
tary of said Territory, who shall reside therein, and hold his office
for four years, unless sooner removed by the President of the
United States; he shall record and preserve all laws and proceed-
ings of the legislative assembly hereinafter constituted, and all the
acts and proceedings.of the governor in his executive department;
he shall transmit one copy of the laws and journals of the legisla-
tive assembly within thirty days after the end of each session, and
one copy of the executive proceedings and official correspondence

!
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semi-annually, on the first days of January and July in each year,
to the President of the United States, and two copies of the laws to
the President of the Senate and to the Speaker of the House of
Representatives, for the use of Congress. And in case of the
death, removal, resignation, or absence of the governor from the
Territory, the secretary shall be, and he is hereby, authorized and
required to execute and perform all the powers and duties of the
governor during such vacancy or absence, or until another governor
shall be duly appointed and qualified to fill such vacancy.

Skc. 4. And be it further enacted, That the legislative power
and authority of said Territory shall be vested in the governor and
a legislative assembly. The legislative assembly shall consist of a
council and house of representatives. The council shall consist of
seven members, having the qualifications of voters, as hereinafter
prescribed, whose term of service shall continue two years. The
house of representatives shall, at its first session, consist of thirteen
members, possessing the same qualifications as prescribed for the
members of the council, and whose term of service shall continue
one year. The number of representatives may be increased by the
legislative assembly, from time to time, to twenty-six, in proportion
to the increase of qualified voters ; and the council, in like manner,
to thirteen. An gpportionment shall be made, as nearly equal as
practicable, among the several counties or districts for the election
of the council and representatives, giving to each section of the
Territory representation in the ratio of its qualified voters as nearly
as may be. And the members of the council and of the bouse of
representatives shall reside in, and be inhabitants of, the district or

county or counties for which they may be elected respectively.

Previous to the first election the governor shall cause a census or
enumeration of the inhabitants and qualified voters of the several
counties and districts of the Territory to be taken by such persons
and in such mode as the governor shall designate and appoint, and
the person so appointed shall receive a reasonable compensation
therefor. And the first election shall be held at such time and
places, and be conducted in such manner, both as to the persons
who shall superintend such election and the returns thereof, as the
governor shall appoint and direct; and he shall at the same time
declare the number of members of the council and house of repre-
sentatives to which each of the counties or districts shall be entitled
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under this act. The persons having the highest number of legal
votes in each of the said council districts, respectively, for members
of the council, shall be declared by the governor to be duly elected
to the council ; and the persons having the highest number of legal
votes for the house of representatives in each of said representative
districts, respectively, shall be declared by the governor to be duly
elected members of said house: Provided, That in case two or
more persons voted for shall have an equal number of votes, and in
case a vacancy shall otherwise occur in either branch of the legis-
lative assembly, the governor shall order a new election. And the
persons thus elected to the legislative assembly shall meet at such
place and on such day as the governor shall appoint; but thereafter
the time, place, and manner of holding and conducting all elections
by the people, and the apportioning the representation in the sev-
eral counties or districts to the council and house of representatives,
according to.the number of qualified voters, shall be prescribed by
law, as well as the day of the commencement of the regular ses-
sions of the legislative assembly: Provided, That no session in
any one year shall exceed the term of forty days, except the first
session, which may continue sixty days.

Sec. 5. And be it further enacted, That all citizens of the
United States, and those who have declared their intentions to be-
. come such, and who are otherwise described and qualified under the
fifth section of the act of Congress providing for a temporary gov-
ernment for the Territory of Idaho, approved March third, eighteen
hundred and sixty-three, shall be entitled to voté at said first elec-
tion, and shall be eligible to any office within the said Territory;
but the qualifications of voters, and of holding office, at all subse-
quent elections, shall be such as shall be prescribed by the legisla-
tive assembly.

SEc. 6. And be it further enacted, That the legislative power
of the Territory shall extend to all rightful subjects of legislation
consistent with the Constitution of the United States and the pro-
visions of this act; but no law shall be passed interfering with the
primary disposal of the soil; no tax shall be imposed upon the
property of the United States, nor shall the lands or other property
of non-residents be taxed higher than the lands or other property
of residents. Every bill which shall have passed the council and
house of representatives of the said Territory shall, before it be-



TERRITORY OF MONTANA. 25

comes a law, be presented to the governor of the Territory. If he
approve, he shall sign it; but if not, he shall return it, with his
objections, to the house in which it originated, who shall enter the
objections at large upon their journal and proceed to reconsider it.
If, after such reconsideration, two-thirds of that house shall agree
to pass the bill, it shall be sent, together with the objections, to the
other house, by which it shall likewise be reconsidered, and, if ap-
proved by two-thirds of that house, it shall become a law. But in
all such cases the votes of both houses shall be determined by yeas
and nays, to be entered on the journal of each house, respectively.
If any bill shall not be returned by the governor within three days
(Sundays excepted) after it shall have been presented to him, the
same shall be a law, in like manner as if he had signed it, unless
the assembly, by adjournment, prevent its return; in which case it
shall not be a law : Provided, That whereas slavery is prohibited
in said Territory by act of Congress of June nineteenth, eighteen
hundred and sixty-two, nothing herein contained shall be construed
to authorize or permit its existence therein.

SEc. 7. And be it further enacted, That all township, dis--
trict, and county officers, not herein otherwise provided for, shall:
be appointed or elected, as the case may be, in such manner as shall :
be provided by the governor and legislative assembly of the Terri-
tory of Montana. The governor shall nominate, and, by and with .
the advice and consent of the legislative council, appoint all officers .
not herein otherwise provided for; and in the first instance the gov-
ernor alone may appoint all said officers, who shall hold their offices .
until the end of the first session of the legislative asserably, and :
shall lay off the necessary districts for members of the council and
house of representatives, and all other officers.

Sec. 8. And be it further enacte:d, That no member of the -
legislative assembly shall hold or be appointed to any office which .
shall have been created, or the salary or emoluments of which shall
have been increased while he was a member, during the term for
which he was elected, and for one year after the expiration of such
.term; but this restriction shall not be applicable to members of the
first legislative assembly. And no person holding a eommission or
appointment under the United States, except postmasters, shall be
a member of the legislative assembly, or shall hold any office under
the government of said Territory.

4
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SEc. 9. And be it further enacted, That the judicial power of
said Territory shall be vested in a supreme court, district courts,
probate courts, and in justices of the peace. The supreme court
shall consist of a chief justice and two associate justices, any two of
whom shall constitute a quorum, and who shall hold a term at the
seat of government of said Territory annually; and they shall hold
their offices during the period of four years, and until their success-
ors shall be appointed and qualified. The said Territory shall be
divided into three judicial districts, and a district court shall be
held in each of said districts by one of the justices of the supreme
court at such times and places as may be prescribed by law; and '
the said judges shall, after their appointments, respectively, reside
in the districts which shall be assigned them. The jurisdiction of
the several courts herein provided for, both appellate and original,
and that of the probate courts and of justices of the peace, shall be
limited by law: Provided, That justices of the peace shall not
have jurisdiction of any matter in controversy when the title of
land may be in dispute, or where the debt or sum claimed shall
exceed one hundred dollars; and the said supreme and district
courts, respectively, shall possess chancery as well as common law
jurisdiction. KEach district court, or the judge thereof, shall ap-
point its clerk, who shall also be the register in chancery, and shall
keep his office at the place where the court may be held. Writs of
error, bills of exceptions, and appeals, shall be allowed in all cases
from the final decisions of said district courts to the supreme court,
under such regulations as may be prescribed by law. The supreme
court, or the justices thereof, shall appoint its own clerk; and
every clerk shall hold his office at the pleasure of the court for
which he shall have been appointed. Writs of error and appeals
from the final decisions of said supreme court shall be allowed, and
may be taken to the Supreme Court of the United States, in the
same wanner and under the same regulations as from the circuit
courts of the United States, where the value of the property, or the
amount in controversy, to be ascertained by the oath or affirmation
of either party, or other competent witnesses, shall exceed one
thousand dollars, except that a writ of error or appeal shall be
allowed to the Supreme Court of the United States from the de-
cision of the said supreme court created by this act, or of any judge
thereof, or of the district courts created by this act, or of any judge
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thereof, upon any writs of habeas corpus involving the question of
personal freedom. And each of the said district courts shall have
and exercise the same jurisdiction, in all cases arising under the
Constitution and laws of the United States, as is vested in the cir-
cuit and district courts of the United States; and the first six days
of every term of said courts, or so much thereof as shall be neces-
sary, shall be appropriated to the trial of causes arising under the
said Constitution and laws; and writs of error and appeal in all
such cases shall be made to the supreme court of said Territory the
. same as in other cases. The said clerks shall receive, in all such
cases, the same fees which the clerks of the district courts of Wash-
ington Territory now receive for similar services.

SEc. 10. And be it further enacted, That there shall be ap-
pointed an attorney for said Territory, who shall continue in office
four years, and until his successor shall be appointed and qualified,
nnless sooner removed by the President of the United States, and
who shall receive the same fees and salary as the attorney of the
United States for the present Territory of Washington, There
shall also be a marshal for the Territory appointed, who shall hold
his office for four years, and until his successor shall be appointed
and qualified, unless sooner removed by the President of the United
States, and who shall execute all processes issuing from the said
courts when exercising their jurisdiction as circuit and district
courts of the United States. He shall perform the duties, be sub-
ject to the same regulations and penalties, and be entitled to the
same fees as the marshal of the district court of the United States
for the present Territory of Washington, and shall, in addition, be
paid two hundred dollars/annually as a compensation for extra
gervices. There shall also' be appointed by the President of the
United States, by and with the advice and consent of the Senate,
a surveyor general for said Territory, who shall locate his office at
such place as the Secretary of the Interior shall from time to time
direct, and whose duties, powers, obligations, responsibilities, com-
pensation, and allowances for clerk hire, office rent, fuel, and inci-
dental expenses, shall be the same as those of the surveyor general
of New Mexico, under the direction of the Secretary of the Interior,
and such instructions as he may from time to time deem it advisable
to give. '

Sec. 11. And be it further enacted, That the governor, secre-
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tary, chief justice, and associate justices, attorney, and marshal
shall be appointed by the President of the United States, by and
with the advice and consent of the Senate. The governor and sec-
retary to be appointed as aforesaid shall, before they act as such,
respectively, take an oath or affirmation before the district judge,
or some justice of the peace in the limits of said Territory, duly
authorized to administer oaths and affirmations by the laws now in
force therein, or before the chief justice or some assfciate justice of
the Supreme Court of the United States, to support the Constitu-
tion of the United States, and faithfully to discharge the duties of
their respective offices; which said oaths, when so taken, shall be -
certified by the person by whom the same shall be taken; and such
certificates shall be received and recorded by the said secretary
among the executive proceedings; and the chief justice and asso-
ciate justices, and all civil officers in said Territory, before they act
as such, shall take a like oath or affirmation before the said gov-
ernor, or secretary, or some judge or justice of the peace of the
Territory who may be duly commissioned or qualified, or before the
chief justice or some associate justice of the Supreme Court of the
United States, which said oath or affirmation shall be certified and
transmitted by the person taking the same to the secretary, to be
by him recorded as aforesaid; and afterwards the like oath or
affirmation shall be taken, certified, and recorded in such manner
and foxm as may be prescribed by law. And any person who has
heretofore been appointed chief justice or associate justice of the
Territory of Idaho, who has not yet taken the oath of office, as
prescribed by the act organizing said Territory, may take said oath
or affirmation before the chief justice or some associate justice of
the Supreme Court of the United States. The governor shall
receive an anunal salary of two thousand five hundred dollars; the
chief justice and associate justice shall receive an annual salary of
two thousand five hundred dollars; the secretary shall receive an
annual salary of two thousand dollars. The said salaries shall be
paid quarter yearly from the dates of the respective appointments
at the treasury of the United States; but no payment shall be made
until said officers shall have entered upon the duties of their respec-
tive appointments. The members of the legislative assembly shall
be entitled to receive four dollars each per day during their attend-
ance at the sessions thereof, and four dollars each for every twenty
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miles’ travel in going to and returning from said sessions, estimated
according to the nearest usually travelled route; and an additional
allowance of four dollars per day shall be paid to the presiding offi-
cer of each house for each day he shall so preside. And a chief
clerk, one assistant clerk, one engrossing and one enrolling clerk,
a sergeant-at-arms and doorkeeper may be chosen for each house;
and the chief clerk shall receive four dollars per day, and the other
officers three dollars per day during the session of the legislative
assembly ; but no other officers shall be paid by the United States:
Provided, That there shall be but one session of the legislative

assembly annually, unless, on an extraordinary occasion, the gov-

ernor shall think proper to call the legislative assembly together.
There shall be appropriated annually the usual sum, to be expended
by the governor, to defray the contingent expenses of the Territory,
including the salary of the clerk of the executive department.
And there shall also be appropriated annually a sufficient sum, to
be expended by the secretary of the Territory, and upon an estimate
to be made by the Secretary of the Treasury of the United States,
to defray the expenses of the legislative assembly, the printing of
the laws, and other incidental expeuses. And the governor and
secretary of the Territory shall, in the disbursement of all moneys
intrusted to them, be governed solely by the instructions of the
Secretary of the Treasury of the United States, and shall semi-
annually account to the said Secretary for the manner in which the
aforesaid moneys shall have been expended; and no expénditure
shall be made by said legislative assembly for objects not specially
authorized by the acts of Congress making appropriations, nor
beyond the sums thus appropriated for such objects.

Sec. 12. And be it further enacted, That the legislative as-
sembly of the Territory of Montana shall hold its first session at
such time and place in said Territory as the governor thereof shall
appoint and direct; and at said first session, or as soon thereafter
as they shall deem expedient, the governor and legislative assembly
shall proceed to locate and establish the seat of government for
said Territory at such place as they may deem eligible: Provided,
That the seat of government fixed by the governor and legislative
assembly shall not be at any time changed except by an act of the
said assembly, duly passed, and which shall be approved, after due
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notice, at the first general election thereafter, by a- majority of the
legal votes cast on that question.

Skc. 18. And be it further enacted, That a delegate to the
House of Representatives of the United States, to serve for the
term of two years, who shall be a citizen of the United States,
may be elected by the voters qualified to elect members of the leg-
islative assembly, who shall be entitled to the same rights and
privileges as are exercised and enjoyed by the delegates from the
several other Territories of the United States to the said House of
Representatives; but the delegate first elected shall hold his seat
only during the term of the Congress to which he shall be elected.
The first election shall be held at such time and places, and be con-
ducted in such manner, as the governor shall appoint and direct;
and at all subsequent elections the time and places, and manner of
holding the elections, shall be prescribed by law. The person hav-
ing the greatest number of legal votes shall be declared by the
governor to be duly elected, and a certificate thereof shall be given
accordingly. That the Constitution and all laws of the United
States, which are not locally inapplicable, shall have the same
force and effect within the said Territory of Montana as elsewhere
within the United States.

Sec. 14. And be it further enacted, That when the lands in
the said Territory shall be surveyed under the direction of the
government of the United States, preparatory to bringing the same
into market, sections numbered sixteen and thirty-six in each town-
ship in said Territory shall be, and the same are hereby, reserved
for the purpose of being applied to schools in said Territory and in
the States and Territories hereafter to be erected out of the same.

Sec. 15. And be it further enacted, That, until otherwise
provided by law, the governor of said Territory may define the
judicial districts of said Territory, and assign the judges who may
be appointed for said Territory to the several districts, and also ap-
point the times and places for holding courts in the several counties
or sub-divisions in each of said judicial districts, by proclamation
to be issued by him ; but the legislative assembly, at their first or
any subsequent session, may organize, alter, or modify such judicial
districts, and assign the judges, and alter the times and places of
holding the courts, as to them shall seem proper and convenient.
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Sec. 16. And be it further enacted, That all officers to be
appointed by the President of the United States, by and with the
advice and consent of the Senate, for the Territory of Montana,
who, by virtue of the provisions of any law now existing, or which
may be enacted by Congress, are required to give security for
moneys that may be intrusted with them for disbursement, shall
give such security at such time and in such manner as the Secre-
tary of the Treasury may prescribe.

Sec. 17. And be it further enacted, That all treaties, laws,
and other engagements made by the government of the United -
States with the Indian tribes inhabiting the Territory embraced
within the provisions of this act, shall be faithfully and rigidly ob-
served, anything contained in this act to the contrary notwithstand-
ing; and that the existing agencies and superintendencies of said
Indians be continued, with the same powers and duties which are
DOwW prescrlbed by law, except that the President of the United
States may, at his discretion, change the location of the office of
said agencies or superintendents.

Sec. 18. And be it further enacted, That, until Congress
shall otherwise direot, all that part of the Territory of Idabo in-
cluded within the following boundaries, to wit: Commencing at a
point formed by the intersection of the thirty-third degree of longi-
tude west from Washington with the forty-first degree of north
latitude ; thence along said thirty-third degree of longitude to the
crest of the Rocky mountains; thence northward along the said
crest of the Rocky mountains to its.intersection with the forty-
fourth degree and thirty minutes of north latitude; thence east-
ward along said forty-fourth degree thirty minutes north latitude
to the thirty-fourth degree of longitude west from Washington;
thence northward along said thirty-fourth degree of longitude to its
intersection with the forty-fifth degree north latitude; thence east-
ward along said forty-fifth degree of north latitude to its intersec-
tion with the twenty-seventh degree of longxtude west from Wash-
ington ; thence south along said twenty-seventh degree of longitude
west from Washington to the forty-first degree north latitude;
thence west along said forty-first degree of latitude to the place of
beginning, shall be. and is hereby, incorporated temporarily into
and made part of the Territory of Dakota.

. Approved May 26, 1864,




THE HOMESTEAD LAW.

AN ACT to secure Homesteads to actual settlers on the Public Domain.

Be it enacted by the Senate and House of Representatives of.
the United States of America in Congress assembled, That any
person who is the head of a family, or who has arrived at the age
of twenty-one years, and is a citizen of the United States, or who
shall have filed his declaration of intention to become such, as re-
quired by the naturalization laws of the United States, and who has
never borne arms against the United States Government or given
aid and comfort to its enemies, shall, from and after the first Janu-
ary, eighteen hundred and sixty-three, be entitled to enter one
quarter section or a less quantity of unappropriated public lands,
upon which said person may have filed a pre-emption claim, or
which may at the time the application is made, be subject to pre-
emption at one dollar and twenty-five cents, or less, per acre, or
eighty acres or less of such unappropriated lands, at two dollars
and fifty cents per acre, to be located in a body, in conformity to
the legal subdivisions of the public lahds, and after the same shall
have been surveyed: Provided, That any person owning and re-
siding on land may, under the provisions of this act, enter other
lands lying contiguous to his or her said land, which shall not, with
the land so already owned and occupied, exceed in the aggregate one
hundred and sixty acres.

Sec. 2. And be it further enacted, That the person applying
for the benefit of this act shall, upon application to the register of
the land office in which he or she is about to make such entry, make
affidavit before the said register or receiver that he or she is the
head of a family, or is twenty-one years or more of age, or shall
have performed service in the army or navy of the United States,
and that he has never borne arms against the government of the
United States, or given aid and comfort to its enemies, and that
such application is made for his or her exclusive use and benefit,
and that said entry is made for the purpose of actual settlement and
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not either directly or indirectly for the use or benefit of any
other person or persons whomsoever; and upon filing the said
affidavit with the register or receiver, and on payment of ten
dollars, he or she shall thereupon be permitted to enter the quan-
tity of land specified: Provided, however, That no certificate
shall be given or patent issued therefor until the expiration of
five years from the date of such entry; and if, at the expiration of
such time, or at any time within two years thereafter, the person
making such entry; or, if he be dead, his widow; or, in case of
her death, his heirs or devisee; or in case of a widow making such
entry, her heirs or devisee, in case of her death; shall prove by
two credible witnesses that he, she or they have resided upon or
cultivated the same for the term of five years immediately succeed-
ing the time of filing the affidavit aforesaid, and shall make affidavit
that no part of said land has been alienated, and that he has borne
true allegiance to the government of the United States; then, in
such case, he, she or they, if at that time a citizen of the United
States, shall be entitled to a patent, as in other cases provided for
by law : And provided further, That in cases of the death of both
father and mother, leaving an infant child, or children under twenty-
one years of age, the right and fee shall enure to the benefit of said
infant child or children; and the executor, administrator or guar-
. dian may, at any time within two years after the death of the
surviving parent, and in accordance with the laws of the state in
which such children for the time being have their domicil, sell said
land for the benefit of said infants, but for no other purpose; and
the purchaser shall acquire the absolute title by the purchase, and
be entitled to a patent from the United States, on payment of the
office fees and sum of money herein specified.

Sec. 8. And be it further enacted, That the register of the
land office shall note all such applications on the tract books and
plats of his office, and keep a register of all such entries, and make
return thereof to the General Land Office, together with the proof
upon which they have been founded.

Sec. 4. And be it further enacted, That no lands acquired
under the provisions of this act shall, in any event, become liable to
the satisfaction of any debt or debts contracted prior to the issuing
of the patent therefor.

Sec. 5. And be it further enacted, That if, at any time after

5 :
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the filing of the affidavit, as required in the second section of this
act, and before the expiration of the five years aforesaid, it shall be
proven, after due notice to the settler, to the satisfaction of the
register of the land office, that the person having filed such affidavit
shall have actually changed his or her residence, or abandoned the
said land for more than six months at any time, then, and in that
event the land so entered shall revert to the government.

SEc. 6. And be it further enacted, That no individual shall
be permitted to acquire title to more than one quarter section under
the provisions of this act; and that the Commissioner of the Gen-
eral Land Office is hereby required to prepare and issue such-rules
and regulations, consistent with this act, as shall be necessary and
proper to carry its provisions into effect; and that the registers and
receivers of the several land offices shall be entitled to receive the
same compensation for any lands entered under the provisions of
this act that they are now entitled to receive when the same quan-
tity of land is entered with money, one-half to be paid by the person
making the application at the time of so doing, and the other half
on the issue of the certificate by the person to whom it may be
issued ; but this shall not be construed to enlarge the maximum of
compensation now prescribed by law for any register or receiver :
Provided, That nothing contained in this act shall be so construed
as to impair or interfere in any manner whatever with existing pre-
emption rights: And provided further, That all persons who may
have filed their applications for a pre-emption right prior to the
passage of this act, shall be entitled to all privileges of this act:
Provided further, That no person who has served, or may here-
after serve, for a period of not less than fourteen days in the army
or navy of the United States, either regular or volunteer, under the
laws thereof, during the existence of an actual war, domestic or
foreign, shall be deprived of the benefits of this act on account of
not having attained the age of twenty-one years.

Sec. T. And be it further enacted, That the fifth section of
the act entitled ¢ An act in addition to an act moré effectually to
provide for the punishment of certain crimes against the United
States, and for other purpose,” approved the third of March, in the
year eighteen hundred and fifty-seven, shall extend to all oaths,
affirmations and affidavits required or authorized by this act.

Skc. 8. And be it further enacted, That nothing in this act
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shall be so construed as to prevent any person who has availed him
or herself of the benefit of the first section of this act, from paying
the minimum price, or the price to which the same may have grad-
uated, for the quantity of land so entered at any time before the
expiration of the five years, and obtaining a patent therefor from
the government, as in other cases provided by law, on making proof
of settlement and cultivation as provided by existing laws granting
pre-emption rights.
Approved May 20, 1862.

AMENDMENT TO THE HOMESTEAD LAW.

AN ACT amendatory of the homestead law, and for other purposes.

Be it enacted by the Senate and House of Representatives
of the United States of America in Congress assembled, That
in case of any person desirous of availing himself of the benefits
of the homestead act of twentieth of May, eighteen hundred and
sixty-two, but who, by reason of actual service in the military or
naval service of the United States, is unable to do the personal
preliminary acts at the district land office which the said act of
twentieth May, eighteen hundred and sixty-two, requires, and
whose family, or some member thereof, is residing on the land
which he desires to enter, and upon which a bona fide improvement
and settlement have been made, it shall and may be lawful for such
person to make the affidavit required by said act before the officer
commanding in the branch of the service in which the party may
be engaged, which affidavit shall be as binding in law, and with
like penalties, as if taken before the register or receiver; and upon
guch affidavit being filed with the register by the wife or other rep-
resentative of the party, the same shall become effective from the
date of such filing, provided the said application and affidavit are
accompanied by the fee and commissions, as required by law.

Sec. 2. And be it further enacted, That, besides the ten dol-
lar fee exacted by the said act, the homestead applicant shall here-
after pay to the register and receiver each, as commissions, at the
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time of entry, one per centum upon the cash price as fixed by law
of the land applied for, and like commissions when the claim is
finally established and the certificate therefor issued as the basis of
& patent. ’

Skc. 8. And be it further enacted, That in any case here-
after in which the applicant for the benefit of the homestead, and
whose family, or some member thereof, is residing on the land
which he desires to enter, and upon which a bona fide improve-
ment and settlement have been made, is prevented, by reason of
distance, bodily infirmity, or other good cause, from personal attend-
ance at the district land office, it shall and may be lawful for him
to make the affidavit required by the original statute before the
clerk of the court for the county in which the applicant is an actual
resident, and to transmit the same, with the fee and commissions,
to the register and receiver.

Skc. 4. And be it further enacted, That in lieu of the fee
allowed by the twelfth section of the pre-emption act of fourth
September, eighteen hundred and forty-one, the register and re-
ceiver shall each be entitled to one dollar for their services in act-
ing upon pre-emption claims, and shall be allowed, jointly, at the
rate of fifteen cents per hundred words for the testimony which
may be reduced by them to writing for claimants, in establishing
pre-emption or homestead rights, the regulations for giving proper
effect to the provisions of this act to be prescribed by the Commis-
sioner of the General Land Office.

Sec. 5. And be it further enacted, That where a pre-emptor
has taken the initiatory steps required by existing laws in regard
to actual settlement, and is called away from such settlement by
being actually engaged in the military or naval service of the
United States, and by reason of such absence is unable to appear
at the district land office to make, before the register or receiver,
the affidavits required by the thirteenth section of the pre-emption
act of fourth September, eighteen hundred and forty-one, the time
for filing such affidavit and making final proof and 2ntry of loca-
tion shall be extended six months after the expiration of his term
of service, upon satisfactory proof by affidavit, or the testimony of
witnesses, that the said pre-emptor is so in the service, being filed
withf the register of the land office for the district in which his set-
tlement is made. N
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SEc. 6. And be it further enacted, That the registers and
receivers in the State of California, in the State of Oregon, and in
the Territories of Washington, Nevada, Colorado, Idaho, New
Mexico, and Arizona, shall be entitled to collect and receive, in
addition to the fees and allowances provided by this act, fifty per
centum of said fees and allowances as compensation for their ser-
vices : Provided, That the salary and fees allowed any register or
receiver shall not exceed in the aggregate the sum of three thousand

dollars per annum.
Approved March 21, 1864,




PRE-EMPTION LAW.

AN ACT to appropriate the proceeds of the sales of public l1ands and to grant pre-
emption rights.

* * * * * *

Sec. 10. And be it further enacted, That from and after the
passage of this act, every person being the head of a family, or
widow, or single man, over the age of twenty-one years, and being
a citizen of the United States, or having filed his declaration of
intention to become a citizen, as required by the naturalization
laws, who since the first day of June, A. D. eighteen hundred and
forty, has made or shall hereafter make a settlement in person on
the public lands to which the Indian title had been at the time of
such settlement extinguished, and which has been, or shall have
been, surveyed prior thereto, and who shall inhabit or improve the
same, and who has or shall erect a dwelling thereon, shall be and is
hereby, authorized to enter with the register of the land office for
the district in which such land may lie, by legal subdivisions, any
number of acres not exceeding one hundred and sixty, or a quarter
gection of land, to include the residence of such claimant, upon
paying to the United States the minimum price of such land; sub-
Jject, however, to the following limitations and exceptions: No
person shall be entitled to more than one pre-emptive right by
virtue of this act; no person who is the proprietor of three hundred
and twenty acres of land in any State or Territory of the United
‘States, and no person who shall quit or abandon his residence on
his own land to reside on the public land in the same State or Ter-
ritory, shall acquire any right of pre-emption under this act; no
lands included in any reservation, by any treaty, law, or proclama-
tion of the President of the United States, or reserved for salines,
or for other purposes; no lands reserved for the support of schools,
nor the lands acquired by either of the two last treaties with the
Miami tribe of Indians in the State of Indiana, or which may be
acquired of the Wyandot tribe of Indians in the State of Ohio, or
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other Indian reservation to which the title has been or may be
extinguished by the United States at any time during the operation
of this act; no sections of land reserved to the United States alter-
nate to other sections granted to any of the States for the con-
struction of any canal, railroad, or other public improvement; no
sections or fractions of sections included within the limits of any
incorporated town; no portions of the public lands which have been
selected as the site for a city or town; no parcel or lot of land act-
ually settled and occupied for the purposes of trade and not agri-
culture; and no lands on which are situated any known salines or
mines, shall be liable to entry under and by virtue of the provisions
of this act. And so much of the proviso of the act of twenty-second
of June, eighteen hundred and thirty-eight, or any order of the
President of the United States, as directs certain reservations to be
made in favor of certain claims under the treaty of Dancing-rabbit
creek, &c., be, and the same is hereby, repealed : Provided, That
such repeal shall not affect any title to any tract of land secured in
virtye of said treaty. '

Sec. 11. And be it further enacted, That when two or more
persons shall have settled on the same quarter section of land, the
right of pre-emption shall be in him or her who made the first
settlement, provided such person shall conform to the other pro-
visions of this act; and all questions as to the right of pre-emption
arising between different settlers, shall be settled by the register
and receiver of the district within which the land is situated, subject

* to an appeal to and a revision by the Secretary of the Treasury of

the United States.

Sec. 12. And be it further enacted, That prior to any entries
being made under and by virtue of the provisions of this act, proof
of the settlement and improvement thereby required, shall be made
to the satisfaction of the register and receiver of the land district
in which such lands may lie, agreeably to such rules as shall be
prescribed by the Secretary of the Treasury, who shall each be
entitled to receive fifty cents from cach applicant for his services,
to be rendered as aforesaid ; and all assignments and transfers, of
the right hereby secured, prior to the issuing of the patent, shall be
null and void.

Skc. 18. And be it further enacted, That before any person
claiming the benefit of this act shall be allowed to enter such lands,
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he or she shall make oath before the receiver or register of the land
district in which the land is situated, (who are hereby authorized
to administer the same,) that he or she has never had the benefit of
any right of pre-emption under this act; that he or she is not the
owner of three hundred and twenty acres of land in any State or
Territory of the United States, nor hath he or she settled upon and
improved said land to sell the same on speculation, but in good faith
to appropriate it to his or her own exclusive use or benefit; and that he
or she has not, directly or indirectly, made any agreement or con-
tract, in any way or manner with any person or persons whatsoever,
by which the title which he or she might acquire from the Govern-
ment of the United States, should enure in whole or in part to the
benefit of any person except himself or herself, and if any person
taking such oath shall swear falsely in the premises, he or she shall
be subject to all the pains and penalties of perjury, and shall forfeit
the money which he or she may have paid for said land, and all
right and title to the same; and any grant or conveyance which he
or she may have made, ‘except in the hands of bona fide purchasers,
for a valuable consideration, shall be null and void. And it shall
be the duty of the officer administering such oath to file a certificate
thereof in the public land office of such district, and to transmit a
duplicate copy to the General Land Office, either of which shall be
good and sufficient evidence that such an oath was administered
according to law.

Sec. 14. And be it further euacted That this act shall not
delay the sale of any of the public lands of the United States
beyond the time which has been or may be appointed by the procla-
mation of the President, nor shall the provisions of this act be
available to any person or persons who shall fail to make the proof
and payment, and file the affidavit required before the day appointed
for the commencement of the sales as aforesaid.

Sec. 15. And be it further enacted, That whenever any per-
son has settled or shall settle and improve a tract of land, subject
at the time of settlement to private entry, and shall intend to pur-
chase the same under the provisions of this act, such person shall in
the first case, within three months of the passage of the.same, and
in the last within thirty days next after the date of such settlement,
file with the register of the proper district a written statement,
describing the land settled upon, and declaring the intention of such
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perst;n to claim the same under the provisions of this act; and shall,
" where such settlement is already made, within twelve months after
the passage of this act, and where it shall hereafter be made, within
the same period after the date of such settlement, make the proof,
affidavit, and payment herein required ; and if he or she shall fail
to file such written statement as aforesaid, or shall fail to make
such affidavit, proof, and payment, within the twelve months afore-
said, the tract of land so settled and improved shall be subject to
the entry of any other purchaser.
* * * * * *

[ 4
Approved September 4, 1841.







STATUTES

OF THE

TERRITORY OF MONTANA.

TITLE I

AN ACT to regulate procedings in civil cases in the courts of justice of the Terri-
) tory of Montana.

CHAPTER L

Tar FoRM OF CIVIL ACTIONS, AND THE PARTIES TIERETO.

Be it enacted by the Legislative Assembly of the Territory
of Montana.

Skc. 1. There shall be in this Territory but one form of civil
action, which shall be the same at law and in equity.

Sec. 2. In such action, the party complaining shall be known
as the plaintiff, and the adverse party as the defendant.

Sec. 8. When a question of fact not put in issue by the plead-
ings is to be tried by the jury, an order for the trial may be made,
stating distinctly and plainly the question of fact to be tried, and
such order shall be the only authority necessary for a trial.

Skc. 4. Every action shall be prosecuted in the name of the
real party in interest, except as otherwise provided in this act; but
in suits brought by the assignee of a chose in action, account, or
unliquidated demand, not assigned in writing, the assignor shall be
made a party defendant, to answer as to his interest in the subject
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matter of the action, but in such action, if the assignor [desires]
(denies) having any interest in the action, no costs shall be awarded
against him, and a [defendant] (default) shall be deemed a denial.

SEc. 5. In case of an assignment of a thing in action, the
action by the assignee shall be without any prejudice to a set off or
other defence existing at the time of, or before notice of the assign-
ment ; but this section shall not apply to a negotiable promissory
note or bill of exchange, transferred in good faith and upon good
consideration, before due.

Sec. 6. An executor or administrator, trustee of an express
trust, or a person expressly authorized by statute, may sue without
Jjoining with him the person or persons for whose benefit the action
is prosecuted.

Sec. 7. When a married woman is a party, her husband shall
be joined with her, except when the action concerns her separate
property, she may sue alone; when the action is between her and
her husband, she may sue or be sued alone.

Sec. 8. If a husband and wife are sued together, the wife may
defend for her own right.

Sec. 9. When an infant is a party, he shall appear by guar-
dian, who may be appointed by.the court in which the action is
prosecuted, or by a judge thereof, or by a probate judge.

SEc. 10. The guardian shall be appointed as follows: First,
when the infant is plaintiff, upon the application of the infant, if
lie be of the age of fourteen years, or if under [the] (that) age,
upon the application of a relative or friend of the infant. Second,
when the infant is defendant, upon the application of the infant, if
he be of the age of fourteen years, and apply within ten days after
the service of the summons; if he be under the age of fourteen
(years), or neglect so to apply, then upon the application of a rela-
tive or friend of the infant, or any other party to the action. ,

Sec. 11. A father, or in case of his death or desertion of his
family, the mother may maintain an action for the injury or death
of a minor child; and a guardian for the injury of a ward; and
an administrator for the death of a dece[n]dent.

Sec. 12. All persons having an interest in the subject of the
action, and obtaining the relief demanded, may be joined as plain-
tiffs, except when otherwise provided in this act.

SEc. 13. Any person may be made a defendant who has, or
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claims an interest in the controversy adverse to the plaintiff, or
who is a necessary party to a complete determination or settlement
of the question involved therein.

SEec. 14. Of the parties to the action, those who are united in
interest shall be joined as plaintiffs or defendants ; but if the con-
sent of any one who should have been joined as plaintiff cannot be
obtained, he may be made a defendant; the reason thereof being
stated in the complaint; and when the question is one of commén
or general interest of many persons, or when the parties are numer-
ous, and it is impract(ic)able to bring them all into court, one or
more may sue or defend for the benefit of all.

SEc. 15. Persons severally liable upon the same obligation or
instrument, including the parties to bills of exchange and promis-
sory notes and ‘sureties on the same or separate instruments, may
all, or any of them, be included in the same action, at the option
of the plaintiff.

SEc. 16. An action shall not abate by the death or other dis-
ability of the party, or by the transfer of any interest therein, if
the cause of action survive or continue. In case of the death or
other disability of a party, the court on motion may allow the ac-
tion to be continued, by or against his representative or successor-
in interest. In case of any other transfer of interest, the actiem.
may be continued in the name of the original party, or the court
may allow the person to whom the transfer is made to be substituted.
in the action. '

Sec. 17. The court may determine any controversy before it
between -the parties, when it can be done without prejudice to. the-
rights of others, or by saving their rights; but when a complete -
determination of the controversy cannot be had without the presence
of other parties, the court shall order them to be brought in. In
all suits now pending in any court of record, or which may. here-
after be brought, under this act, when it shall be necessary to make
new parties or- bring other parties into court, the plaintiff may in
vacation, file in the office of the clerk of the court where the same
is pending, a supplementary petition, setting forth their interest,
and praying that they may be made parties to said suit; upon
which supplemental petition, it shall be the duty of the clerk to
issue a summons to said person, which summons shall be issued and
gerved as in other cases, and the said parties so summoned shall an-
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swer or demur as in other cases, and the cause shall be proceeded
with as if they had originally been parties to the suit.

TITLE II.

PraceE oF TRIAL oF CIviL ACTIONS.

Sec. 18. Actions for the following causes shall be tried in the
cointy in which the subject of the action, or some part thereof is
situated, subject to the power of the court to change the place of
trial as provided in this act: First, for the recovery of real prop-
erty or mining claims, or of an estate or interest therein, or for the
determination in any form of such right or interest, or for injuries
to real property: Second, for the partition of real property:
Third, for the foreclosure of a mortgage of real property.

SEc. 19. Actions for the following causes shall be tried in the
county where the causes, or some part thereof arose; subject to
(the) like [like] power of the court to change the place of trial:
First, for the recovery of a penalty or forfeiture imposed by statute,
except, that where it is imposed for an offence committed on a lake,
river or other stream of water situated in two or more counties, the
action may be brought in any county bordering on such lake, river,
or other stream, and opposite to the place where the offence was
committed : Second, against a public officer, or person specially
appointed to execute his duties, for an act done by him in virtue of
his office, or against a person who, by his command or his aid, does
anything touching the duties of such officer. .

Sec. 20. In all other cases, the action shall be tried in the
county in which the parties, or some "of them, resided at the com-
mencement of the action; or, if none of the parties reside in the
Territory, the same may be tried in any county which the plaintiff
may designate in his complaint, subject, however, to the power of
the court to change the place of trial as provided in this act.

Sec. 21. The court may, on motion, change the place of trial
in the following cases: First, when the county designated in the
complaint is not the proper county: Second, when there is reason
to believe that an impartial (trial) cannot be had therein: Third,
when the convenience of witnesses and the ends of justice would
be promoted by the change: Fourth, when, from any cause, the
judge is disqualified from acting in the action.
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TITLE IIL

* MANNER OF COMMENCING CIVIL ACTIONS.

Skc. 22. Civil actions in the district and probate courts shall
be commenced by the filing of a complaint with the clerk of the
court in which the action is brought, and the issuing of a summons
thereon, Provided, that after the filing of the complaint, a defend-
ant in the actlon may appear, answer or demur, whether the sum-
mons has been issued or not, and such appearance, answer or de-
mur(r)er shall be deemed a waiver of summons.

SEec. 28. The clerk shall indorse on the complaint the day,
month and year, the same is filed, and at any time within one year
after the filing of the same, the plaintiff may cause to be issued a
summons thereon. The summons shall be issued and signed by
the clerk, under the seal of the court, and directed to the defendant.

SEc. 24. The summons shall state the parties to the action,
the court in which it is brought, the county in which the complaint
is filed, and, if the action is brought for money, the amount de-
manded by the plaintiff; and shall require the defendant to appear
and answer the complaint on the return day of the summons; and
the clerk shall also indorse on the summons the names of the plain-
tiff’s attorneys.

Sec. 25. The summons shall be returnable on the first day of
the next term after it is issued, if the defendant resides in the
county in which the action is pending, and the summons was issued
ten days before the commencergent of such term; or, if the defend-
ant resides out of the county in which the suit is brought, but in
the district, and the summons was issued fifteen days before the
first day of the term; but if the defendant resides out of the dis-
(trict) in which the action is pending, the summons must (be)
issued twenty days before the first day of the term.

Sec. 26. Any defendant served with (a) summons in the
county in which the action is pending, ten days before the return
day thereof, or any defendant (served) with (a) summons out of
the county in which the suit is brought, but in the district, fifteen
days before the return day thereof, or any defendant served with
(a) summons out of the district, but in the Territory, twenty days
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before the return day thereof, shall be required to appear and an-
swer or demur to the complaint on the return day of the summons,
or judgment may be taken by default for the amount due, or the
relief sought.

Sec. 27. In an action affecting the title to real property, the
plaintiff, at the time of filing the complaint, or at any time after-
wards, may file with the recorder of the county in which the prop-
erty is situated, a notice of the pendency of the action, containing
the names of the parties, the object of the action, and description
of the property in that county affected thereby. From the ‘time
of the [time of the] filing, only, shall the pendency of the action
be constructive notice to a purchaser or encumbrancer of the prop-
erty effected thereby.

Sec. 28. The summons shall be served by the sheriff of the
county where the defendant is found, or by his deputy, or by a
person specially appointed by him, or appointed by a judge of the
court in which the action is brought. When the summons is served
by any other person, as before provided, it shall be returned to the
office of such clerk, with the affidavit of such person, of its service.

SEc. 29. The summons shall be served as follows: First, if
the suit be against a corporation, by reading the same to the presi-
dent, or other head of the corporation, secretary, cashier, or man-
aging agent thereof, or by leaving a copy of the same at the office,
or other place of business of said corporation, in a conspicuous
place: Second, if against a minor under the age of fourteen years,
by reading the same to the father, mother, or guardian of the de-
fendant ; or, if there be none in the Territory, then to any person
having the care, control or custody of such minor, or with whom
he resides, or in whose service he is employed; or by leaving a copy
thereof at the residence of such father, mother, guardian, or per-
son having the care, control, or custody of such minor; or (of) the
person by whom he is employed ; or at whose residence such minor
resides : Third, if against a person judicially declared to be of
unsound mind, or incapable of conducting his own affairs, and for
whom a guardian has been appointed, by reading the same to such
guardian, or by leaving a copy thereof at the dwelling-house, or
usual place of abode of such guardian, with some person residing
there, or posting the same in a conspicuous place: Fourth, in all
other cases, by reading the same to the defendent, personally, or by
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leaving a copy thereof at the dwelling-house, or usual place of
abode of such defendent, with some person residing there, or by
posting the same in a conspicuous place.

Sec. 30. When the person on whom service is to be made re-
sides out of the Territory, or has departed therefrom, or after due
diligence cannot bo found within the Territory, or conceals himself
to avoid the service of summons, and thatfact shall appear by affi-
davit, the court, or the clerk thereof, in vacation, shall grant an
order of publication; the order to notify the non-resident, absent
or concealed defendant, of the pendency of the action, stating
briefly the general nature thereof, and require [them] (such de-
fendants) to appear and answer the complaint on the return day of
the summons, or that the cause will be heard, and determined in
their absence. '

Sec. 81. The order shall direct the publication to be made in a
newspaper published in the county in which the suit is brought, if
any there be, if not, then in the paper published nearest thereto, in
the Territory. Such publication shall be made at least once a week
for four weeks successively, the last of which shall be sixty days
before the first day of the term of court at which said suit will be
heard. When the publication is ordered, personal service of the
summons out of the Territory, sixty days before the first day of
the term at which the suit is heard, shall be equivalent to publica-
tion. ‘

Sec. 82. Whe(n) the action is against two or more defendants,
and the summons is served on one or more, but not on all of them,
the plaintiff may proceed as follows: First, If the action be
against the defendants jointly indebted on contract, he may pro- -
ceed against the defendants served, unless the court otherwise
direct; and if he recover judgment, it may be entered against all
the defendants thus jointly indebted, so far only, that it may be
enforced against the joint property of all, and the separate property
of the defendant served ; or, Second, If the action be against de-
fendants severally liable, he may proceed against the defendants
gerved, as if they were the only defendants.

Sec. 83. In the case of publication, the aflidavit of the printer,
" or his foreman, or principal clerk, or other person having personal
knowledge of the same, shall be filed, showing such publication.
And in case of personal service out of the Territory, the affidavit

7
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of the person serving the summons shall be filed showing such
service.

Sec. 84. A written acknowledgment of the defendant, on
the summons, of its service, shall be equivalent to service of the
same, on proof by affidavit being made to the court, that the signa-
ture of the defendant or defendants to such acknowledgment of
service is genuine.

Sec. 35. From the time of the service of the summons, or the
voluntary appearance of the defendant, the court shall be deemed
to have acquired jurisdiction, and to have control of all the subse-
quent proceedings.

TITLE IV.

PLEADINGS.

Sec. 86. The pleadings are the formal allegations of the par-
ties of their respective claims and defences for the judgment of the
court.

Sec. 87. All the forms of pleadings in civil actions, and [and]
the rules by which the suffice(i)n(c)y of the pleadings shall be de-
termined, sha]l be those prescribed in this act.

Sec. 38. The only pleadings on the part of the plaintiff shall
be the complaint, dewur(r)er, or reply to the defendant’s answer;
and the only pleadings on the part of the defendant shall be a
demur(r)er to the complaint, or a demur(r)er to the reply, or an

. answer to the complaint. The demur(r)er or answer of the de-
fendant, and the demur(r)er or reply of the plaintiff, shall be filed
with the clerk.

.SEc. 89. The complaint shall contain, First, The title of the
action, specifying the name of (the) court and the name of the
county in which the action is brought, and the names of the parties
to the action, plaintiff and defendant. Second, A statement of the
facts constituting the cause of action, in ordinary and concise lan-
guage, and when (the) complaint contains more than one cause of
action, each shall be stated in a separate paragraph, and numbered.
Third, A demand of the relief which the plaintiff[s] claims, if the
recovery of money or damages be demanded, the amount thereof
shall be stated.
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SEc. 40. The defendant may demur to the complaint, within
the time required to answer, when it appears on the face thereof,
either, First, That the court bas no jurisdiction of the person of
the defendant, or the subject of the action; or, Second, that the
plaintiff has not the legal capacity to sue ; or, Third, that there is an-
other action pending between the same parties for the same cause;
or, Fourth, that there is a defect or misjoinder of parties, plaintiff
or defendant; or, Fifth, that several causes of action have been
improperly united ; or, Sixth, that the complaint does not state
facts sufficient to constitute a cause of action; or, Seventh, that
the action has not been commenced within the (time) limited by
law. o

Sec. 41. The demurrer shall specify the cause of demurrer,
and each cause shall be separately stated and numbered.

Sec. 42. The defendant may demur to the whole complaint, or
to one or more of several causes of action stated therein, and an-
swer the residue; or may demur and answer at the same time.

Sec. 43. The complaint may be amended at any time before
answer, without leave, and after answer, with leave of the court,
upon such terms as may be just, and the court may in its discre-
tion require the complaint as amended to be filed, and a copy of
the amendment (to be) served upon every defendant affected there-
by, or upon his attorney, if he has appeared by attorney; but no
amendment of the complaint shall be filed without leave of the
court, increasing the demand of the plaintiff in (an) action for the
recovery of money. The defendant shall answer such amended
complaint in such time as may be ordered by the court, and judg-
ment may be entered by default, upon failure to answer, as in other
cases.

SEc. 44. When any of the matters enumerated in section forty
do not appear upon the face of the complaint, the objection may be
taken by answer.

Sec. 45. If no such objection be taken either by demurrer or
answer, the defendant shall be deemed to have waived the same,
excepting only the objections to the jurisdiction of the court, and
the ohjection that the complaint does not state facts sufficient to
constitute a cause of action.

Sec. 46. The answer of the defendant shall contain, First, a
specific or general denial of each allegation of the complaint, con-
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troverted by the defendant, but a general denial, shall only put
in issue the material and express allegations of the complaint.
Second, a statement of any new matter or counter claim consti-
tuting a defence, in plain and concise language. When the answer
containg new matter constituting a defence, the plaintiff may within
the time allowed by the court, reply to such new matter, and if he
fail to do so, such new matter shall be taken as true, and deemed
proved at the trial. If new matter of set off and counter claim be
set up in the answer, the reply miay contain matter of .set off and
counter claim, not embraced in the complaint. All new matter set
up in the reply, shall be deemed denied by the defendant.

Sec. 47. The counter-claim mentioned in the last section, shall
be one existing in favor of the defendant, and against a plaintiff,
between whom a several judgment might be had in the action, and
arising out of one of the following causes of action: First, a cause
of action arising out of the transaction set forth in the complaint or
answer, as the foundation of the plaintiff’s claims, or the defendant’s
-defence, connected with the subject of action. Second, in an action
arising upon contract, any other cause of action arising also upon
contraet, and existing at the commencement of the action.

Skc. 48. When cross demands have existed between persons,
under such circumstances that if one had brought an action against
the other, a counter claim could have been set up, neither'shall be
deprived of the benefit thereof, by the assignment or death of the
other, but the two demands shall be deemed compensated, so far as
they equal each other.

Skc. 49. The defendant may set forth by answer, as many
defences and counter claims as he may have; they shall each be
stated in a separate paragraph, and numbered; and shall refer to
the cause of action which they are intended to answer, in a manner
by which they may be intelligibly distinguished.

Sec. 50. When the answer contains new matter, the plaintiff
may within the time allowed by the court, demur to the same for
insufficiency, stating in his demurrer the grounds thereof; and he
may also within the same time, demur to one or more of the
defences set up in the answer, and the defendant, in like manner,
may demur to the plaintiff’s reply. Sham and irrelevant answers,
replies and defences, and so much of any answer or reply as may
be irrelevant, redundant or immaterial, may be stricken out, on
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motion, and ‘upon such terms as the court in its discretion may
impose; also, ambiguous, unintelligible and uncertain matter.

SEec. 61. Every pleading shall be subscribed by the party or
his attorney. - {

Sec. 562. When an action is brought upon a written instrument,
and the original instrument or a copy thereof is filed with the com-
plaint, the genuineness and due execution of such instrument shall
be deemed admitted, unless the answer denying the same be
verified. . '

Sec. 53. When the defence to an action is founded upon a
written instrument, and a copy of the same or the original instru-
ment is filed with the answer, the due execution of such instrument
shall be deemed admitted, unless the reply denying the same be
verified.

SEc. 64. In all cases of the verification of a pleading, the affi-
davit shall be made by the party, or some one having personal
knowledge of the facts. When a corporation is a party, the verifi-
cation may be made by an officer thereof.

Sec. 65. It shall not be necessary for a party to set forth in a
pleading the items of an account therein alleged, but he shall
deliver to the adverse party, within a reasonable time after a de- ,
mand thereof, in writing, a copy of the account, or be precluded
from giving evidence thereof. The court may order a further
account when the one delivered is too general, or is defective in
any particular.

SEc. 56. If irrelevant or redundant matter be inser(ted) in a
pleading, it may be stricken out by the court, on motion of any
person aggrieved thereby.

SEec. 57. In an action for the recovery of real property, such
property shall be described with its metes and bounds, in the
complaint.

Sec. 58. In pleading a judgment, or other determination of
court or officer of special jurisdiction, it shall not be necessary to
state the facts concerning jurisdiction, but such judgment or deter-
mination may be stat(ed) to have been duly given or made. If
such allegation be controverted, the party pleading it shall be
bound to establish, [in] (on) the trial, the facts concerning the

. jurisdiction. ‘
Skc. 59. In pleading the performance of conditions, precedent
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in contracts, it shall not be necessary to state the facts showing
such performance, but it may be stated, generally, that the party
duly performed all the conditions on his part; and if such allegation
be controverted, the party pleading shall establish on trial the facts
showing such performance.

Sec. 60. In pleading a private statute, or a right derived
therefrom, it shall be sufficient to [to] refer to such statute by its
title and the day of its passage; and the.court shall thereupon take
Jjudicial notice thereof.

Skc. 61. In actions for libel or slander, it shall not be neces-
sary to-state in the complaint any extrinsic facts for the purpose of
showing the application to the plaintiff of the defamatory matter
out of which the cause of action arose; but it shall be sufficient to
state generally, that the same was published or spoken concerning
the plaintiff; and if such allegation be controverted, the plaintiff
shall establish on the trial, that it was so published or spoken.

SEec. 62. In actions mentioned in the last section, the defendant
may, in his answer, allege both the truth of the matter charged as
defamatory, and any mitigating circumstances to reduce the amount
of damage, and whether he prove the justification or not, he may
give in evidence the mitigating circumstances.

SEc. 63.  The plaintiff may unite several causes of action in the
same complaint when they arise out of, First, contracts express or
implied ; or Second, claims to recover specific or real property, with
or without damages for the withholding thereof, or for waste com-
mitted thereon, and the rents and profits of the same; or Third,
claims for the recovery of specific personal property, with or with-
out damages for the withholding thereof; or Fourth, claims against
a trustee or other person in a judiciary capacity, by virtue of a
contract or by operation of law; or Fifth, injuries to character; or
Sixth, injuries to person; or Seventh, injuries to property. But
the causes of action so united shall all belong to one, only, of these
classes; and shall effect all the parties to the action, and not
require different places of trial, and shall be separately stated.
Provided, however, that an action for malicious arrest and prose-
cution, or either of them, may be united with an action for either
an injury to character or to the person.

Skc. 64. Every material allegation of the complaint or answer,
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not controverted by the answer or reply, shall, for the purpose of
the trial, be taken as true.

SEc. 65. A m[e](a)terial allegation in a pleading, is one essen-
tial to the claim or defence, and which could not be stricken from
the pleading without leaving it (in)sufficient.

SEc. 66. After demurrer, and before the trial of issue on de-
murrer, either party may amend any pleading demurred to [and]
without costs ; filing the same as amended; but a party shall not
so amend more than once. When a demurrer to a complaint or
answer is overruled, and there is no answer or reply filed, the court
may, upon such terms as may be just, allow an answer or reply to
be filed. If a demurrer to the replication be overruled, the facts
alleged in the reply shall still be considered as [diried] (denied.)

Sec. 67. The court may, in furtherance of justice, and on
such terms as may be proper, amend any pleadings or proceedings
by adding or striking out the name of any party, or by correcting
a mistake in the name of a party, or a mistake in any other respect;
and may upon like terms enlarge the time for answer or demurrer,
or demurrer to an answer or reply, or reply to an answer filed.
The court may, likewise, upon affidavit, showing good . cause there-
for, after notice to the adverse party, allow upon such terms as may
be just, an amendment to any pleading, or proceeding in other par-
ticulars ; and may, upon like terms, allow an answer to be made
after the time allowed by the court; and may, upon such terms as
may be just, and upon payment of costs, relieve a (party), or his
legal representatives, from a judgment, order, or other proceeding
taken against him through his mistake, inadvertance, surprise or
excusable neglect. When, from any cause, the summons was not
personally served on the defendant, the court may allow, tipon such
terms as may be just, such defendant, or his legal representatives,
at any time within six months after the rendition of any judgment
in such action, to answer to the merits of the original action.

Sec. 68. When the plaintiff is ignorant of the name of a[ny]
defendant, such defendant may be designated in any pleading or
proceeding by any name; and when his true name is discovered,
the pleading or proceeding may be amended accordingly.

Skc. 69. In the construction of a pleading for the purpose of
determining its effects, its allegations shall be liberally construed,
with a view to substantial justice between the parties.

L)
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Sec. T0. The court shall, in every stage of an action, disre-
gard any error or defect in the pleadings or proceedings which shall
not effect the substantial rights of the parties; and no judgment
shall be reversed or affected by reason of such error or defect.

TITLE V.

CHAPTER IL

Sec. T1. <The plaintiff in an action to recover possession of per-
sonal property, may, at the time of issuing the summons, or at any
time before answer, claim the delivery of such property to him, as
provided in this act.

Sec. T2. When the delivery is claimed, an affidavit shall be
made by the plaintiff, or by some one in his behalf, showing, First,
That the plaintiff is the owner of, or entitled to the immediate pos-
session of the property, particularly describing it: Second, That
the property is wrongfully detained by the defendant: Third,
The actual value thereof: Fourth, That the same has not been
taken for a tax, assessment, or fine, pursuant to a statute of this
Territory, or seized under an execution or attachment against the
property of the plaintiff; or, if so seized, that it is by statute ex-
empt from such seizure.

Sec. 78. The plaintiff or his attorney may, thereupon, by in-
dorsement in writing upon the affidavit, require the sheriff of the
county where the property claimed may be, to take the same from
the defendant.

Sec. T4. Upon the receipt of the affidavit and notice, w1t.h a
written undertaking executed by two or more sufficient sureties,
approved by the sheriff, to the effect that they are bound to the
defendant in double the value of the property as stated in the affi-
davit, for the prosecution of the action, for the return of the prop-
erty to the defendant, if return thereof be adjudged, and for the
payment to him of such sum as may from any cause be recovered
against the plaintiff, the sheriff shall forthwith take the property
described in the affidavit, if it be in the possession of the defendant
or his agent, and deliver it to the plaintiff; except as herein other-
wise provided. ®
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Sec. 75. At any time before the delivery of the property to
the plaintiff, the defendant may, if the plaintiff consent thereto, be
permitted to retain possession thereof, upon giving to the sheriff a
written undertaking, executed by two or more sufficient sureties,
in double the amount of the value of the property, as stated in the
affidavit of the plaintiff, for the delivery thereof to the plaintiff, if
such delivery be adjudged, and for the payment to him of any such
sum as may from any cause be recovered against the defendang. If
the plaintiff does not consent, the property shall be immediately de-
livered to him by the sheriff. '

Sec. 76. The qualification of sureties shall be as follows:
First, Each shall be a resident of the county: Second, When
the property claimed is not worth over two thousand dollars, each
shall be worth the amount specified in the undertaking, over and
above his debts, liabilities, and property by law exempt from execu-
tion. When the property claimed exceeds in value two'thousand
dollars, the officer may take the justification of each one, separ-
ately, so that the whole amount equals the amount of the sum
specified in the undertaking. In all cases where the officer takes
bail, as herein provided, he shall require the sureties to make oath
of the facts, showing their qualifications as bail.

Sec. T7. If the property, or any part thereof, be concealed in
a building or enclosure, the sheriff shall publicly demand. its de-
livery ; if it be not delivered he shall cause the building or enclosure
to be broken open, and take the property into his possession; and
if nccessary, he may call to his aid the power of the county.

Skc. T8. When the sheriff shall have taken property, as in this
‘chapter provided, he shall keep it in a secure place and deliver it to
the party entitled thereto, upon receiving his lawful fees for taking,
and his necessary expenses for keeping the same. '

Sec. 79. If property taken be claimed by any other person
than the defendant or his agent, and such person makes affidavit of
his title thereto, or right of possession thereof, stating the grounds
of such title or right, and serves the same upon the sheriff, the
sheriff shall not be bound to keep the property or deliver it to the

_ plaintiff, unless the plaintiff, on the demand of him or his agent,
indemnifies the sheriff against such claims, by an undertaking by
two sufficient sureties, who shall have the same qualifications, and
shall make affidavit thereof, as sureties in other cases herein speci-

8 :
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fied, and no claim to such property by any other person than the
defendant or his agent shall be valid against the sheriff unless so
made. .

Sec. 80. The sheriff shall file the notice, undertaking and affi-
davit, with his proceedings endorsed thereon, with the clerk of the
court in which the action is pending, within twenty days after tak-
ing the property mentioned therein.

Sec. 81. Whenever it shall appear to the satisfaction of the
court, by affidavit or otherwise, that any bond executed in any of
the proceedings herein mentioned, is insufficient, or the sureties
thereto have not the qualifications of bail, as herein prescribed, the
court may order new bonds to be given within a time limited, and
if such bonds be not given within such time, the sheriff shall take
and deliver the property to the party that would have been entitled
to the possession of the same if no such bond had ever been exe-
cuted.

TITLE VI.

CHAPTER IIL
INJUNCTIONS.

Sec. 82. An injunction is a writ or order, requiring a person
to refrain from a particular act. The order or writ may be granted
by the court in which the action is brought, or by the judge there-
of, or by the probate judge; and when made by a judge may be
enforced as the order of the court.

Sec. 83. An injunction may be granted in the following cases:
First, When it shall appear by the complaint that the plaintiff is
entitled to the relief demanded, and such relief, or any part thereof,
consists in restraining the commission or continuance of the act
complained of, either for a limited period or perpetually: Second,
When it shall appear by the complaint or affidavit that the commis-
gion or continuance of some act during the litigation, would pro-
duce great, irreparable injury to the plaintiff: Third, When it
shall appear during the litigation, that the defendant is doing, or
threatens, or is about to do, or is procuring or suffering to be done,
some act in violation of the plaintiff’s rights, respecting the subject
of the action, and tending to render the judgment ineffectual.

Skc. 84. The injunction may be granted at the time of issuing
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the summons on the complaint, and at any time afterwards, before
judgment, upon affidavit. The complaint in the one case, and the
affidavits in the other, shall show satisfactorily that sufficient
grounds exist therefor. No injunction shall be granted on the
complaint, unless it be verified by the oath of the plaintiff, or some
one in his behalf, that the person making the oath has read, or
heard the complaint read, and knows the contents thereof, and the
same is true of his own knowledge, except the matter therein stated
on information and belief, and that as to those matters he believes
it to be true. When granted on the complaint, a copy of the com-
plaint, and verification attached, shall be served with the injunc-
tion ; and when granted upon affidavit, a copy of the affidavit shall
be served with the injunction. '

SEec. 85, An injunction shall not be allowed after the defendant
has answered, unless, upon notice, or upon an order to show cause ;
but in such case, the defendant may be restrained until the decision
of the court or judge, granting or refusing the injunction.

Sgc. 86. On granting an injunction, the court or judge shall
require, except when the people of the Territory are a party plain-
tiff, with sufficient sureties, to the effect, that the plaintiff will pay
to the party enjoined such damages, not exceeding an amount to be
specified, as such party may sustain by reason of the injunction,
if the court finally decide that the plaintiff was not entitled thereto.

Skc. 87. If the court or judge deem it proper that the defend-
ant, or any of the several defendants, shall be heard before grant-
ing the injunction, an order may be made requiring cause to be
ghown, at a specified time and place, why the injunction should not
be granted ; and the defendant may, in the meantime, be restrained.

Sec. 88. An injunction to stop the general and ordinary busi-
ness of a corporation, shall not be granted, except by the court, nor
shall it be granted without due notice of the application therefor,
to the proper officers of the corporation, except when the people of
the Territory are a party to the proceedings.

Sec. 89. If an injunction be granted wjthout notice, the de-
fendant at any time before the trial, may apply, upon reasonable
notice to the judge who granted the injunction, or the court in
which the action is brought, to dissolve or modify the same. The
application may be made upon the c?mplaint, or the affidavit, on
which the injunction was granted, or upon affidavit on the part of
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the defendant, with or without the answer. If the application be
made upon affidavit on the part of the defendant, but not otherwise
the plaintiff may oppose the same, by affidavits or other evidence,
in addition to those on which the injunction was granted.

Sec. 90. If upon such application it satisfactorily appears that
there is not sufficient ground for the injunction, it shall be dis-
solved, or if it appear that the extent of the injunction is too great,
it shall be modified.

CHAPTER 1V.
GROUNDS OF ATTACHMENT.

Sec. 91. The plaintiff in civil action for the recovery of money,
may at or after the commencement thereof, have an attachment
against the property of the defendant, and upon the grounds herein
stated, and no other; when the debt or contraet upon which the
attachment is sought was contracted in this or some other Territory
of the United States; or upon debts or contracts made out of this
Territory, and in some of the States of the United States, and
payable in this Territory; or for machinery or other property to be
brought to this Territory; or freight upon the same; or for fare or
passage money of persons coming to this Territory; First, When
the defendant, or one of several defendants, is a foreign corporation
or a non-resident of this Territory; or, Second, Has absconded,
with intent to defraud his creditors; or, Third, Has left the county
of his residence to avoid the service of a summons; or, Fourth, So
conceals himself that a summons cannot be served upon him; or,
Fifth, Is about to remove his property, or a part thereof, out of
the jurisdiction of the court, with intent to defraud his creditors;
or, Sixth, Is about to convert his property, or a part thereof, into
money, for the purpose of placing it beyond the reach of his cred-
itors; or, Seventh, Has property or rights in action which he con-
ceals; or, Eighth, Has assigned, removed or disposed of, or is
about to dispose of, his property, or a part thereof, with the intent
to defraud his creditors; or, Ninth, Fraudulently contracted the
debt or incurred the obligation for which suit is about to be, or has
been brought. But an attachment shall not be granted on the
ground that the defendant is a foreign corporation or a mnon-resi-
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dent of this Territory for any claim other than a debt or demand

arising upon cpntract, judgment or decree.

SEc. 92. An order of attachment shall be made by the clerk
of the court in which the action is brought, in any case mentioned
in the preceding section, when there is filed in his office an affidavit
of the plaintiff, his agent or attorney; showing, First, The nature
of the plaintiff’s claims; Second, That it is just; Third, The
amount which the affiant believes the plaintiff ought to recover;
and, Fourth, The existence of some one of the grounds for an
attachment enumerated in the preceding section.

Sec. 93. When the ground of the ‘attachment is, that the de-
fendant is a foreign corporation or a non-resident of this Territory,
the order of the attachment may be issued without an undertaking.
In all other cases, the order of attachment shall not be issued by
the clerk until there has been executed in his office, by one or more
sufficient sureties of the plaintiff, to be approved by the clerk, an
undertaking double the amount of the plaintiff’s claim, to the effect
that the plaintiff shall pay to the defendant all damages which he
may sustain by reason of the attachment, if the order be wrong-
fully obtained.

Sec. 94. The writ shall be directed to the sheriff of any county
in which the property of such defendant may be, and require him-
to attach and safely keep all the property of such defendant within

* his county not exempt from execution, or so much thereof as may
be sufficient to satisfy the plaintiff’s demand, and costs; the amount
of which demand shall be stated, in conformity with the complaint,
unless the defendant shall deposit with the sheriff an amount of
money sufficient to cover plaintiff’s demand, and costs of suit;
which money shall be deposited by the sheriff with the clerk of
the court out of which said writ of attachment issued; which
money shall be held by said clerk, subject to the further order of
the court. Several writs may be issued at the same time, to sher-
iff’s of different courts.

Sec. 95. The rights or shares which the- defendant may have
in the stock of any corporation or company, together with the in-
terests and profits thereon, and all debts due such defendant, not
exempt from execution, may be attached, and if judgment be ren-
dered, be sold to satisfy the judgment and execution.

SEc. 96. The sheriff to whom the writ of attachment is directed
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and delivered shall execute the same without delay, and—if the
undertaking mentioned in section ninety-four be not given,—as fol-
lows: First, Real property shall be attached by making a list of
the same, and by leaving a notice with the owner or occupant there-
of, stating that the same has been attached, and at whose instance,
if such owner or occupant can be found, or by posting such notice
in a conspicuous place on such premises. Second, Personal prop-
erty, capable of manual delivery, shall be attached by taking it
into custody. Third, Stock or shares, or interest in stock or
shares, of any corporation or company, shall be attached by leav-
ing with the president, or other head of the same, or the secretary,
cashier, or managing agent thereof, a notice, stating that the stock
or interest of the defendant is attached, and at whose instance.
Fourth, Debts and credits and other personal property, not capable
of manual delivery, shall be attached by leaving with the person
owing such debts, or having under his control, or in his possession,
such credits or other personal property, a notice that such debts
owing by him to the defendant, or the credits and other personal
property in his possession, or under his control, belonging to the
defendant, are attached, and at whose instance.

Sec. 97. Upon receiving information in writing from the plain.
tiff, his agent or attorney, that any person has in his possession, or
under his control, any credits or other personal property belonging
to the defendant, or is owing any debt to the defendant, the sheriff
shall serve upon such person a notice that such credits or other
property or debts, as the case may be, are attached, and by what
authority, and at whose instance.

Sec. 98. All persons having in their possession, or under their
control, any credits or other personal property belonging to the
defendant, or owing any debts to the defendant, at the time of the
gervice upon them of the notice, as provided in the last two.sec-
tions, shall be—unless such property be delivered up or transferred
or such debts be paid to the sheriff—liable to the plaintiff for the
amount of such credits, property or debts, until the attachment be
discharged, or any judgment recovered by him, be satisfied.

Sec. 99. Any person owing debts to the defendant, or having
in his possession, or under his control, any credits or other personal
property belonging to the defendant, may be required to attend
before the court or judge, or a referee appointed by the court or
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judge, and be examined on oath, respecting the same. The de-
fendant may also be required to attend, for the purpose of giving
information respecting his property, and may be examined on oath.
The court or judge, may, after such examination, order personal
property, capable of manual delivery, to be delivered to the sheriff,
on such terms as may be just, having reference to any liens there-
on, or claims against the same, and a memorandum to be given of
all other personal property, containing the amount and descrip-
tion thereof.

Sec. 100. The sheriff shall make a full inventory of the prop-
erty attached, and return the same with the writ, and from the

. time of leaving such writ or attachment, it shall be a lien upon the
property, until the satisfaction of the judgment recovered by the
plaintiff, unless the defendant executes the undertaking mentioned
in section ninety-four. To enable him to make such return as to
debts and credits attached, he shall request, at the time of the ser-
vice, the party owing the debt, or having the credit, to give him, a
memorandum, stating the amount and description of each; and if
such memorandum be refused, he shall return the fact of re-
fusal with the writ. The party refusing to give the memorandum,
may be required to pay the costs of any proceeding taken for
the purpose of -obtaining information respecting the amount and
description of such debt or credit.

Sec. 101. If any property attached be perishable, the sheriff
shall sell the same, in the manner in which such property is sold
on execution. The proceeds and other property attached by him
ghall be retained by him, to answer any judgment that may be
recovered in the action, unless sooner subjected to execution upon
another judément, recovered previous to the issuing of the attach-
ment. Debts and credits attached may be collected by him, if the
same can be done without suit. The- sheriff’s receipt shall be a
sufficient discharge for the amount paid.

SEc. 102. The sheriff may deliver any of the property attached
to the defendant or to any other person claiming it upon kis giving
a written undertaking therefor executed by two or more sufficient
sureties engaging to re-deliver it or pay the value thereof to the
sheriff to whom execution upon a judgment obtained by the plaintiff
in that action may be issued. If an action be brought upon such
undertaking, against the principal or his sureties, it shall be a de-
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fence that the property for which the undertaking was given did
" "not at the execution of the writ of attachment belong to the de-
fendant against whom it was issued.

Skec. 108. If judgment be recovered by the plaintiff, the sheriff
shall satisfy the same out of the property attached by him which
has not been delivered to the defendant or claimant as herein before
provided, or subjected to execution on another judgment recovered
previous to issuing the attachment, if it is sufficient for that pur-
pose: First, by paying to the plaintiff the proceeds of all sales of
perishable property sold by him, or of any debts or credits collected
by him, or so much as shall be necessary to satisfy the judgment.
Second, if any balance remain due and an execution shall have
been issued on the judgment, he shall sell under the execution
so much of the property, real or perscnal, as may be .necessary ta
satisfy the balance, if enough for that purpose remain in his hands.
Notices of the sales shall be given and the sales conducted as in
other cases of sales on execution.

Sec. 104. If after selling all the property attached by him
remaining in his’hands, and applying the proceeds, together with
the proceeds of any debts or credits collected by him, deducting his
fees, to the payment of the judgment, any balance shall remain
due, the sheriff shall proceed to collect such balance.as upcn execu-
tion in other cases. Whenever the judgment shall have been paid,
the sheriff upon reasonable demand shall deliver over to the de-
fendant the attached property remaining in his hands and any
proceeds of the property attached unapplied on the judgment.

SEc. 105. If the execution be returned unsatisfied in whole or
in part the plaintiff may prosecute any undertaking given pursuant
to sections ninety-four and one hundred and two, or he may proceed
as in other cases upon the return of an execution.

Sec. 106. If the defendant recover judgment against the plain-
tiff, (on any undertaking received in the action,) .all the pro-
ceeds of sales and money collected by the sheriff or deposited by
the defendant and all the property attached -remaining in the
sheriff’s hands shall be delivered to the defendant or his agent, the
order of attachment shall be discharged and the property released
therefrom. : '

Sec. 107. In all cases where there has been more than one
attachment issued against the same defendant returnable at the
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same term of court, and more than one judgment rendered against
such defendant at the same term of court in cases in which attach-
ments have been issued, and there is not sufficient property of such
defendant including the rights, debts and credits attached in such
action to satisfy-all of said judgments, the court shall direct the
sheriff to whom execution may issue or who has under his control
any money, rights, credits or other property that may be applied
" to the satisfaction of such judgments to proceed to sell said prop-
erty a8 herein provided and to collect such debts, rights, or credits,
and after deducting the costs that may be due in all of said cases,
to pay to each such judgment creditor a proportionate share of the
remainder of the proceeds of such sales and money collected accord-
ing to the amount of his judgment. '

© SEc. 108. Whenever the defendant shall have appeared in the
action he may apply, upon reasonable notice to the plaintiff, to the
court in which the action is pending, or to the judge thereof, or to
a probate judge, for an order to discharge the same upon the exe-
cution of the undertaking mentioned in the next section, and if the
application be granted, all the proceeds of sales and moneys col-
lected by the sheriff, and all the property attached remaining in
his hands, shall be released from the attachment and delivered to
the defr{lant upon the justification of the sureties on the under-.
taking, if required by the plaintiff.

Sec. 109. Upon such application the defendant shall deliver to.
the court or judge an undertaking executed by at least two sureties,
residents of the district, to the effect that the sureties will on de--
mand pay to thé plaintiff the amount of any judgment that may be-
recovered in favor of the plaintiff in the action not exceeding the-
sum specified in the undertaking which shall be sufficient to satisfy.
the amount claimed by the plaintiff in his complaint and the costs. .
The sureties may be required to justify on such application before
the judge or court, and the property attached shall not be released.
from the attachment without their justification, if the same be-
required.

SEc. 110. In all cases where property or effects have been
attached, the defendant, or any creditor of the defendant interested,
way file a plea in the nature of a plea in abatement, under oath,
putting in issue the truth of the facts alleged in the affidavit on
which the attachment was sued out.

9
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- SEc. 111.  Upon such issue the plaintiff shall be held to prove
that the facts alleged by him in said affidavit as the grounds of the
attachment existed at the time of the issuance of the writ of
attachment.

Sec. 112. If the issue be found against the plaintiff the attach-
ment shall be dismissed at the cost of the plaintiff, and his sureties
shall thereafter be liable on their bond for all damages sustained by
the defendant in consequence of the issuing of the attachment, and
the court shall assess a reasonable fee against the plaintiff for
defendant attorney or attorneys.

Sec. 118. After the attachment of property by the sheriff, the
defendant, after reasonable notice to the plaintiff, may have the writ
of attachment dissolved by showing to the court in which the action
is brought, or a judge thereof, or a probate judge, that there was
not at the time of the issuing of the attachment any sufficient
grounds therefor, or that the property attached is not subject to
execution or attachment. If the court or judge hearing the same
shall dissolve the attachment, the sheriff shall deliver all property
attached remaining in his hands, and all moneys collected by him
by virtue of the attachment of the defendant, and the sureties of
the plaintiff shall be liable to the defendant for all damages he may
have sustained by the issuing of - the attachment, not exceedmg the
amount stated in the plaintiff’s undertaking.

SEc. 114. The sheriff shall return the writ of attachment with
the summons if issued at the same time, otherwise within twenty
days after its receipt, with a certificate of his proceedings indorsed
thereon or attached thereto.

CHAPTER V.
DEerosiT IN COURT.

Skc. 1156. When it is admitted by the pleading or examination
of a party that he has in his possession, or under his control, any
money, or other things capable of delivery, which being the subject
of litigation is held by him as a trustee for another party, or which
belongs or is due to another party, the court may order the same,
upon motion, to be deposited in court, or delivered to such party,
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upon such conditions as may be just, subject to the further direc-
tion of the court.

SEc. 116. A receiver may be appointed by the court in which
the suit is pending, or by a judge thereof, First, Before judgment,
provisionally, on the application of either party, when he establishes
a prima facie right to the property, or to an interest in the prop-
erty, which is the subject of the action, and which is in possession
of an adverse party, and the property or its rents and profits are in
danger of being lost or materially injured or impaired. Second,
After judgment, to dispose of the property according to the judg-
ment, to preserve it during the pending of an appeal, and, Third,
In such other cases as are in accordance with the practice of the
courts of equity jurisdiction.

TITLE VIL

CHAPTER 1.
TRIAL AND JUDGMENT.

Sec. 117. A judgment is the final determination of the rights
of the parties in the action or proceeding.

Sec. 118. Judgment may be given for or against one or more
of several plaintiffs, and for or against one or more of several de-
fendants, and it may, when the justice of the case requires it,
determine the ultimate rlghts of the parties on each side as between
themselves.

Sec. 119. In an action against several defendants, the court
may in its discretion render judgment against one or more of them,
leaving the action to proceed a.ga.mst the others, when a several
Jjudgment is proper.

Sec. 120. The relief granted to the plaintiff, if there be no
answer, shall not exceed that which he shall have demanded in his
complaint, but in any other case the court may grant him any relief
consistent with the case made by-the complaint, and embraced
within the issue.

Sec. 121. An action may be dismissed, or Judgment of non-
suit entered, in the following cases: First, By the plaintiff him-
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self at any time before trial, upon the payment of costs, if a
counter claim has not been made. If bonds shall have been
executed by the plaintiff, the defendant may then have his action
thereon. Second, By either party upon the written consent of
the other. Third, By the court when the plaintiff fails to appear
on the trial, and the defendant appears and asks for the dismissal.
Fourth, When upon the trial, and before the final submission of
the case, the plaintiff abandons it. [Fifth, By the court upon the
motion of the defendant, when upon the trial the plaintiff fails to
prove a sufficient case for the jury. The dismissal in the first two
sub-divisions may be made by an entry in the clerk’s register.
Judgment may thereupon be entered accordingly.

Sec. 122. In every case other than those mentioned in the last
section, the judgment shall be rendered on the merits.

CHAPTER II
Or ISSUES AND THE MANNER OF THEIR DISPOSITION.

Sec. 123. An issue arises when a fact or conclusion of law is
maintained by the one party and controverted by the other. Issues
are of two kinds; First, of law. Second, Of fact. ‘

SkEc. 124. An issue of law arises upon a demurrer to any
pleading, or any part thereof.

SEc. 125. An issue of fact arises, First, Upon a material alle-
gation in the complaint controverted by the answer. Second,
Upon new matters in the answer, except an issue of law is joined
therein.

SEc. 126. An issue of law shall be tried by the court unless it
be referred upon consent, as otherwise provided. '

Sec. 127. An issue of fact shall be tried by a jury, unless a
jury trial be waived, or reference ordered, as provided in this
act. Where there are issues both of law and fact to the same com-
plaint, the issues of law shall be first disposed of.

Sec. 128. The clerk shall enter causes upon the docket of the
court according to their order in filing, and shall set as many causes
for trial on each day of the term as he shall think proper, as they
are filed; but no civil cause shall be set for trial on the first day
of the term, and no cause shall be tried before the day on which it
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was set for trial, except by consent of the parties, unless the de-
fendant makes default. All causes not finally disposed of at the
close of the term, shall be continued until the next term of the
court.

Sec. 129. - Either party may bring the issue to trial or to a
hearing, and in the absence of the adverse party — unless the court
for good cause shown, otherwise direct,— may proceed with his case
and take a dismissal of the action, or a verdict or jydgment as the
case may require.

SEc. 180. A motion to postpone a trial on the ground of the
absence of evidence, shall be made only upon affidavit showing
the materiality of the evidence expected to be obtained, and that
due diligence has been used to procure it, the witness that the
party expects to obtain, and the facts he expects to prove by him,
and if the adverse party thereupon admit that such evidence would
be given, and that it be considered as actually given on the trial,
or offered and overruled as improper, the trial shall not be post-
poned.

CHAPTER IIL

Sec. 181. When the action' is called for trial by jury, the
jurors summoned who have appeared and not been excused, shall
be called. If the panel is not full, the sheriff shall summon
from-the citizens of the county — and not from the by-standers —
80 many competent persons as may be necessary to complete the
jury. The jury shall consist of twelve persons, unless the parties
consent to a less number. The parties may consent to any number
not less than three. Such consent shall be entered by the clerk in
the minutes of the trial. ,

SEc. 182. As soon as the jury is completed, an oath or affirm-
ation shall be administered to the jurors, in substance that they
each of them will well and truly try the matters in issue between
the plaintiff, and —, the defendant, and a
true verdict render according to the evidence. .

Sec. 183. Either party may challenge the jurors, but when
there are several parties on either side, they shall join in a chal-
lenge before it can be made. The challenge shall be to individual

—
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jurors, and shall be either peremptory or for cause. Each party
shall be entitled to four peremptory challenges.

Sec. 184. Challenges for cause may be taken on one or more
of the following grounds: First, A want of any of the qualifica-
tions prescribed by statute to render a person competent as a juror.
Second, Consanguinity or affinity within the third degree to either
party. Third, Standing in the relation of guardian and ward, mas-
ter and servanty employer and clerk, or principal and agent to either
party, or being a member of the family of either party, or a part-
ner in business with either party, or being security-on any bond or
obligation for either party. Fourth, Having served as a juror, or
been a witness, on a previous trial between the same parties for the
same cause of action. Fifth, Interest on the part of the juror in
the event of the action, or in the main question involved in the
action, except the interest of a juror as a member or citizen of the
municipal corporation. Sixth, Having formed or expressed an un-
qualified opinion or belief as to the merits of the action. Seventh,
The existence of a state of mind in the juror evincing enmity
against, or bias to, either party.

Sec. 185. Challenges for cause shall be tried by the court.
The juror challenged, and any other person, may be examined as a
witness on the trial of the challenge.

ConpucT oF THE TRIAL.

Skc. 186. If after the impanelling of the jury, and before
verdict, a juror becomes sick, or for any other cause is unable to
perform his duty, the court may order him to be discharged in that
case, the trial may proceed with the other jurors with the consent
of the parties to the action, or a new juror may be sworn and the
trial begin anew, or the jury may be discharged and a new jury
then or afterwards be impanelled.

Sec. 187. In charging the jury, either party shall be allowed
to present to the court written instructions upon matters of law,
and argue the same to the court, and the court shall give or refuse
such instructions, or may modify or change them in writing, but
under no circumstances shall the court give any verbal instructions,
or modify or alter any instruction offered by verbal comments; and
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when any instruction is given, refused, or altered, the court shall
note the same thereon in writing; nor shall the court comment
upon the testimony further than to inform the jury that they are
the exclusive judges of all questions of fact submitted to them, and
if the parties or their attorneys require it, the instructions shall be
given to the jury before the argument of the cause.

SEc. 188. After hearing the charge, the jury may either de-
cide in court or retire for deliberation; if they retire, they shall be
kept together in a room provided for them, or some other convenient
place, under the charge of one or more officers, until they agree
upon their verdict or are discharged by the court. The officer shall,
to the utmost of his ability, keep ‘the jury together, separate from
other persons, he shall not suffer any communication to be made to
them, or make any himself, except to ask them if they have agreed

_upon their verdict; and he shall not, before the verdict is rendered,
communicate to any person the state of their deliberations or the
verdict agreed upon. '

Sec. 189. Upon retiring for deliberation, the jury may take
with them the instructions of the court, and all papers — except
depositions — which have been received as evidence in the case, or
copies of such papers as ought not in the opinion of ‘the court to be
taken from the person having them in possession. And they may
also take with them notes of the testimony, or other proceedings on
the trial, taken by themselves, or any of them, but none taken by
any other person.

SEc. 140. After the jury have retired for deliberation, if there
be a disagreement between them as.to any point of law arising in
the cause, they may require the officer to conduct them into court.
Upon their being brought into court, the information required shall
be given in the presence of, or after notice to, the parties or counsel.

Sec. 141. In all cases where a jury is discharged, or pre-
vented from giving a verdict from any cause, during the progress
of the trial, or after the cause is submitted to them, the action may
be again tried immediately, or at a future time, as the court may
direct.

Sgc. 142. While the jury is absent, the court may adjourn
from time to time, in respect to other business, but it shall never-
theless be deemed open for every purpose connected with the cause
submitted to the jury until a verdict is rendered or the jury dis-
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charged. The court may direct the jury to bring in a sealed ver-
dict at the opening of the .court, in case of an agreement during a
recess or adjournment for the day. A final adjournment of the
court for the term shall discharge the jury.

Sec. 143. When the jury shall have agreed upon their verdict,
they shall be conducted into court by the officer having them in
charge. Their names shall be called, and they shall be asked by
the court or clerk whether they have agreed upon their verdict, and
if they answer in the affirmative, they shall pass the same to the
court or clerk.

Sec: 144. If the verdict be informal or insufficient, in not cov-
ering the whole issue or issues submitted, the verdict may be cor-
rected by the jury, under the advice of the court, or the jury may
again be sent out.

Sec. 145." When the verdict is given, and is not informal or
insufficient, the court or clerk shall read it to the jury and inquire
of them whether it be their verdict. If any juror disagrees, the
jury may be sent out again, but if no disagreement be expressed,
the verdict shall be received and the jury discharged from the case.

THE VERDICT.

Sec. 146. The verdict of the jury shall be either general or
gpecial. A general verdict is that by which they pronounce gen-
erally upon all or any of the issues, either in favor of the plaintiff
or defendant. A special verdict is that by which they find the
facts only, leaving the judgment to the court. The special verdict
shall present the conclusions of fact as established by the evidence,
and not the evidence to prove them; and those conclusions of fact
 shall be so presented as that nothing shall remain to the court but
to draw from them conclusions of law.

Sec. 147. All verdicts shall be rendered in writing, and pre-
sented by the foreman of the jury.

Sec. 148. In an action for the recovery of money only, or
specific real property, the jury in their discretion may render a
general or special verdict. In all other cases the court may direct
the jury to find a special verdict upon all or any of the issues, and
in all cases may instruct them—if they render a general verdict—
to find upon particular questions of fact to be stated, and may direct
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a finding thereon. The verdict shall be filed with the clerk, and
entered in the minutes of the cause. When a special finding of
the facts shall be inconsistent with the general verdict, the former
shall control the latter, and the court shall give judgment accord-
ingly. '

SeEc. 149. When a verdict is found for the plaintiff, in an
action for the recovery of money, or for the defendant when a coun-
ter claim for the recovery of money is established, exceeding the
amount of the plaintiff’s claim as established, the jury shall also
find the amount of the recovery.

Sec. 150. In an action for the recovery of specific personal
propefty, if the property has not been delivered to the plaintiff, or
the defendant by his answer claim a return thereof, the jury, if
their verdict be in favor of the plaintiff, or if being in favor of the
defendant, they also find that he is entitled to a return thereof;
shall find the value thereof, and may at the same time assess the
damages, if any are claimed in the complaint or answer, which the-
prevailing party has sustained by reason of the taking or detention.
of such-property.

Skc. 151. Judgment shall immediately be entered upon the.
verdict, unless the cause be for some reason further postponed by,
the court.

TrIAL BY THE COURT.

Sec. 152. Trial by jury may be waived by the several parties.
to an issue of fact, in actions arising on contract, and with the -
assent of the court, in other actions in the manner following : First,
By failing to appear at the trial. Second, By written eonsent, in.
person or by attorney, filed by the clerk. Third, By oral consent .
in open court entered in the minutes.

. SEc. 158. Upon the trial of an issue of fact by the court, it
shall state the fact found, and Judgment shall be entered accord-
ingly.

Sec. 154. Chancery cases may be tried by the court, with or’
without the finding of a jury, upon issue formed by the court; and
on a judgment upon an issue of law, if the taking of an accouut
be necessary to enable the court to complete the judgment, a refer-
ence may be ordered.

10
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'REFERENCES AND TRIAL BY REFEREES.

Sec. 155. All or any of the issues in the action, whether of
fact, of law, or both, may be referred, upon the written consent of
the parties.

SEc. 166. When the parties do not consent, the court may,
upon the application of either, or of its own motion, direct a refer-
ence in the following cases:

Sec. 157. When the trial of an issae of fact shall require the
examination of a long account, on either side, in which cdse the
referee may by directed to hear and decide the whole issue, or to
report upon any specific question of fact involved therein, or where
the taking of an account shall be necessary for the information of
the court before judgment upon on issue of law, or for carrying a
judgment or order into effect, or when a question of fact other than
upon the pleadings shall arise, upon motion or otherwise, in any
stage of the action. ,

Sec. 1568. When it is necessary for the information of the court
in a special proceeding.

SEc. 1569. A reference may be ordered to any person or persons,
not exceeding three, agreed upon by the parties. If the parties do
not agree, the court or judge may appoint one or more, not exceed-
ing three.

Sgc. 160. When the appointment of the referees is made by
the court or judge, each referec shall be, First, Qualified as a
juror, as provided by statute. Second, Competent a3 a juror be-
tween the parties.

SEc. 161. When the referees are chosen by the court, each
party shall have the same right to challenge as to such referees to .
be made and determined, in the same manner and with like effect
a8 in the formation of juries, except that neither party shall be en-
titled to peremptory challenge, subject to the limitations and direc-
tions prescribed in the order of reference. The trial by referees
shall be conducted in the same manner as trial by the court. They
shall have the same power to grant adjournments, administer oaths,
to preserve order, and punish all violations thereof upon such trisl,
and compel the attendance of witnesses, and punish them for nom-



LAWS OF MONTANA TEBRITORY. ' 75

sttendance or refusal to be sworn to testify, as is possessed by the
court. ,

Sec. 162. The report of the referees shall state the facts found,
and when the order of reference includes an issue of law, it shall
state the conclusions of law separately from the facts. The referees
shall file with their report the evidence received upon the trial. If
evidence offered by either party shall not be admitted upon the trial,
and the party offering the same shall except to the decision reject-
ing such evidence at the time, the exception shall be noted by the
referees, and they shall take and receive such testimony and file it
with the report. Whatever judgment the court may give upon the
report, it shall, when it appears that such evidence was frivolous or
~ inadmissible, require that the party at whose instance it was taken .
and reported to pay all costs and expenses thereby incurred.

SEc. 163. The report shall be filed with the clerk. If it be
filed in term time, either party may, within such time as may be
prescribed by the rules of the court or by special order, move to set
the same aside, or for judgment thereon, or such order or proceed-
ings a8 the nature of the case may require. If the report be filed
in vacation, the like proceedings may be had at the next term fol-
lowing. The court may affirm or set aside the report, either in
vwhole or in part. If it affirm the report, it shall give judgment
accordingly. If the report be set aside, either in whole or in part,
the court may make another order of reference as to all, or so much
of the report as is set aside, to the same referees, or others, or it
may find the facts and determine the law itself, and give judgment
accordingly. Upon a motion to set aside a report, the conclusion
thereof shall be deemed and considered as the verdict of & jury.

ExcEPTIONS.

SEc. 164. An exception is an objection taken at the trial to a
decision upon a matter of law, whether such trial be by jury, or in
the admission of evidence, or in the charge to a jury, or at any
time from the calling of the cause to the rendering of the verdict or
decision. But no exception shall be regarded on a motion for a
new trial, or on an appeal, unless the exception be material and
affect the substantial rights of the parties.



76 CIVIL PRACTICE ACT.

8ec. 165. The point of the exception shall be particularly
stated and shall be delivered to the judge, who shall, if the same is
conformable to the truth, sign the same, and if the same is not
conformable with the facts, it shall he corrected by the court until
it is made so; when it shall be signed by the judge and filed with
the clerk. .
~ Sec. 166. No particular form of exception shall be required.
The objection shall be stated with so much of the evidence or other
matter as is necessary to explain, but no more, and the whole as
briefly as possible.

Sec. 167. When a cause has been tried by the court or by
referees, and the decision or report is not made immediately after
the closing of the testimony, the decision or report shall be deemed
excepted to on a motion for a new trial or appeal, without any

special notice that an exception is taken thereto.

NEw TriaLs.

Sec. 168. A new trial is a re-examination of an issue of fact
in the same court after a trial and decision by a jury, court, or
referees in action at law, but in chancery cases such re-examination
shall be called a re-hearing, and motions for a new trial or re-
hearing, as the case may be, shall be conducted as in this article
provided.

Sec. 169. The former verdict or other decision may be vacated
and a new trial or re-hearing granted on the application of the party
aggrieved, for any of the following causes materially affecting the
substantial rights of such party: First, Irregularity in the pro-
ceedings of the court, jury, or adverse party, or any order of the
court or abuse of discretion by which either party was prevented
from having a fair trial. Second, Misconduct of the jury. Third,
Accident or surprise which ordinary prudence could not have
guarded against. Fourth, Newly-discovered evidence, material for
the party making the application, but which he could not with
reasonable diligence have discovered and produced at the trial
Fifth, Excessive damages, appearing to have been given under the
influence of passion or prejudice. Sixth, That the verdict is con-
trary to law, evidence, or both. Seventh, Error of law occurring
at the trial and excepted to by the party making the application.
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SEc. 170. When the application is made for a cause mentioned
in the first, second, third and fourth subdivisions of the last section,
- it shall be made upon- affidavit; for any other cause it shall be
made upon a statement prepared as provided in the next section.

Sec. 171. The party intending to move for a new trial or re-
hearing shall give notice of the same within two days after the
trial, and shall, within five days after such notice, prepare and file
with the clerk the affidavit required by the last section, or a state-
ment of the grounds upon which he intends to rely. If no affidavit
or statement be filed within five days after the notice, the right to
move for a new trial shall be deemed to have been waived. The
statement shall contain so much of the evidence or reference there-
to, as may be necessary to explain the grounds taken, and no more.
Such statement, when containing any portion of the evidence of the
case, and not agreed to by the adverse party, shall be settled by
the judge upon notice. On the argument, reference may also be
made to the pleadings, depositions and documentary evidence on
file and in the minutes of the court. If application be made
upon the affidavits filed, the adverse party may use counter affi-
davits on the hearing. Any counter affidavits shall be filed with
the clerk one day at least previous to the hearing.

Sec. 172 The application for a new trial or re-hearing shall
be made at the earliest period practicable after filing the affidavit
or statement. :

JUDGMENTS.
CHAPTER 1IV.

Sec. 178. When trial by jury bas been had, judgment shall
be entered by the clerk in conformity to the verdict within twenty-
four hours after the rendition of the same, unless the court order
the case to be reserved for argument or further consideration, or
grant a stay of proceedings.

Sec. 174. When the case is reserved for argument or further
consideration, as mentioned in the last section, it may be brought
by either party before the court for argument.

SEc. 175. If a counter claim established at a trial exceeds the
plaintiff’s demand so established, judgment for the defendant shall

-
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be given for the excess; or if the defendant is entitled to any other
affirmative relief, judgment shall be given accordingly.

Sec. 176. In an action to recover personal property, judgment
may be for the plaintiff for the possession, or value thereof, in case
8 delivery thereof cannot be had, and damages for the detention of
the same. If the property has been delivered to the plaintiff, and
‘the defendant claims a return of the property, judgment for the
defendant may be for the return of the property or the value there-
of—in case a return cannot be had—and damages for taking and
withholding the same.

Bec. 177. The judgment shall be entered in the order book,
and shall specify clearly the relief granted or other determination
of the action, and if the judgment be for money, the amount thereof
shall be stated in words '

Skc. 178, If a party die after a verdict or decision upon any
issue of fact, and before judgment, the court may nevertheless ren-
der judgment thereon. Such judgment shall not be a lien on the
real property of the deceased party unless such judgment is for the
purchase-money thereof, but shall be pa.yable in the course of
administration on his estate.

Sec. 179. The clerk shall keep a docket which shall be styled
a ‘‘ Judgment Docket,” in which he shall enter under their appro-
propriate heads the names of the parties against whom judgment
was rendered. If the judgment is for money, the amount thereof,

the date of the rendition of the judgment, and the page where
" entered in the order book, and leave a space sufficient to enter
satisfaction of the judgment.

Sec. 180. The judgmert shall, from the date of its rendition,
become a lien upon all the real property of the judgment debtor not
exempt from execution in the county in which it is rendered owned
by bim at the time, or in which he has any interest, or any that
he may afterwards acquire until said lien expires. The lien shall
continue for two years unless the judgment is previously satisfied.

Sec. 181. A transcript of the judgment, certified by the clerk
sud under seal of the court, may be filed with the recorder of any
other county, and from the time of the filing the judgment shall
become a lien upon all the real property of the judgment debtor
not exempt from execution in such county, owned by him at the
time, or which he may afterwards acquire, until the said lien
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expires. The lien shall continue for two years, unless the judg-
ment be previously satisfled.

SEc. 182. Satisfaction of a judgment may be entered in the
judgment docket by the judgment creditor or his attorney, and by
the olerk when an execution thereon is returned satisfied, and upon
the record of the same, filed with any recorder as herein provided,
by the judgment creditor or his attorney, or by filing with such
recorder an acknowledgment of satisfaction, acknowledged before
any person authorized to take the acknowledgment of deeds, which
shall be recorded by such recorder and shall refer to such judg-
ment. Whenever a judgment is satisfied otherwise than upon exe-.
cution, it shall be the duty of the party or attorney to satisfy the
same or give acknowledgment of satisfaction, as the case may be,
and on motion the court may order it to be done.

Y cm——

CHAPTER V.
EXECUTIONS.

Sec. 183. The party in whose favor judgment is given may at
any time within five years from the entry thereof issue a writ of
execution for its enforcement, as prescribed in this chapter.

Sec. 184. The writ of execution shall be issued in the name of
the Territory of Montana, sealed with the seal of the court and
signed by the clerk, and shall be directed to the sheriff of the
county where it is to be executed, and shall intelligibly refer to the
judgment, stating the court, the county where the judgment was
rendered, the names of the parties, the judgment, and if it be for
money, the amount thereof, and the amount actually due thereon,
and shall require the sheriff substantially as follows: First, If it
be for money, it shall require the sheriff to satisfy the judgment,
interest and costs, out of the personal property of such debtor, and
if sufficient personal property cannot be found, then out of his real
property, or if the judgment be a lien upon real property, then out
of the real property belonging to him on the day the judgment was
rendered, or if the execution be issued to a county other than the
one in which the judgment was recovered, on the day when the
transcript of the judgment was filed in the office of the recorder of
such county, or at any time thereafter. Second, If it be against
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real or personal property in the hands of personal representatives,
beirs, devisees, legatees, tenants of real property, or trustees, it
shall require the sheriff to satisfy the judgment, with interest and
costs, out of such property. Third, If it be for the delivery of the
possession of real or personal property, it shall require the sheriff
to deliver the possession of the same, particularly describing it, to
the party entitled thereto, and may at the same time require the
sheriff to satisfy any costs, damages, rents or profits recovered by
the same judgment out of the personal property of the person
against whom it was rendered, and the value of the property for
which judgment was recovered, to be satisfied therein, if a delivery
thereof cannot be had, and if sufficient personal property cannot be
found, then out of the real property of the defendant.

Skc. 185. When a writ of execution is issued on a judgment
recovered against two or more persons in an action upon a joint
contract, in which action all the defendants were not served with
summons, or did not appear, it shall direct the sheriff to satisfy the
judgment out of the joint property of all the defendants, and the
undivided property only of the defendants who were served, or who
appeared in the action. In other respects the writ shall be as
herein provided.

Sec. 186. The execution shall be made returnable within sixty
days after its receipt by the sheriff to the office of the clerk of the
court where the judgment was rendered.

Sec. 187. The sheriff receiving an execution shall endorse
thereon the day, month, and year, when he received the same.

Sec. 188. Where the judgment requires payment of money, or
the delivery of real or personal property, the same shall be enforced
in those respects by execution. When it requires the performance
of any other act, a certified copy of the judgment may be served
upon the party against whom it is given, or upon the person or
officer who is required thereby or by law to obey the same, and his
obedience thereto enforced.

Sec. 189 After the lupse of five years from the entry of judg-
ment, an execution shall be issued only by leave of the court on
motion. Such leave shall not be given unless it be established by
the oath of the party, or other proof, that the judgment, or some
part thereof, remains unsatisfied and due.

Sec. 190. Notwithstanding the death of a party after the judg-
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ment, execution may issue thereon against the property of the
debtor by permission of the probate court, and shall be issued and
executed in the same manner, and with the same effect, as if the
judgment debtor were alive. '

Sec. 191. Executions against the property of the judgment
debtor may be issued to any court, and executions may be issued to
the different counties at the same time. Where an execution re-
quires the delivery of real or personal property, it shall be issued
to the county where the property or some part thereof is situated.

Sec. 192. All goods, chattels, moneys, and other property real
or personal of the judgment debtor not exempt by law, and all
property and rights of property seized and held under attachment
in the action, shall be liable to execution. Until a levy, property
shall not be affected by the execution. Shares and interests in any
corporation or company, and debts and credits, and other property
not capable of manual delivery, may be attached on execution in
like manner as upon writs of attachment. Gold dust, and gold and
silver bullion, shall be returned by the officer as so much money
collected at its current value, without exposing the same for sale.

Sec. 198. All real and personal estate belonging to any mar-
ried woman at the time of her marriage, and all which she may
have acquired subsequently to such marriage, or to which she shall
have after become entitled in her own right, and all her personal
earnings, and all the issues, rents and profits of such real estate,
shall not be liable to attachment for or execution upon any liability
or judgment against the husband so long as she or any minor child
of her body be living: Provided, that her separate property shall
be liable for debts owing by her at the time of her marriage.

Sec. 194. The following property shall be exempt from execu-
tion or attachment, except as hereinafter specially provided : First,
A homestead not exceeding three thousand dollars in value, to in-
clude the dwelling-house and other buildings, and the lands and
lots upon which they stand. Second, All wearing apparel of every
person and family. Third, All private libraries, musical instru-
ments, family pictures, and keepsakes. Fourth, To each house-
hold two beds and bedding, and one additional bed and bedding for
every two members of the family, and other household goods and
utensils and furniture not exceeding two hundred and fifty dollars
in value. Fifth, To each household one horse, two cows with their

11
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calves, ten swine, two stands of bees, fifty domestic focwls, and
provisions and fuel for the comfortable maintenance of such house-
hold and family for three months. Provided, That in case such
householder shall not possess, or shall not desire to retain, the animals
above named, he may select from his stock and retain other animals
not to exceed three hundred dollars in value. Sixth, To a farmer,
the tools, implements, and farming utensils actually used about the
farm, two yoke of oxen, with yokes and chains, or one span of
horses, with harness and one wagon. Seventh, To a mechanic, the
tools and instruments used to carry on the trade, occupation or
business in which he is engaged for his support or the support of
his family, also material not excecding in value two hundred dol-
lars. Eighth, To physicians, their libraries and medicines, not
exceeding in value two hundred dollars. Ninth, To attorneys,
clergymen, teachers, and other professional men, their libraries.
Tenth, All property of the Territory, or of any county, incorpor-
ated city, town or village therein, or of any public or municipal
corporation of like character. Eleventh, All fire-arms kept for
the use of any person or family. Twelfth, To any person a skiff,
or small boat, with its oars, sails, and rigging, not exceeding in
value fifty dollars. Thirteenth, The tent and furniture, including
a table, camp-stools, bed and bedding of a miner, his rocker, shovels,
spades, picks, wheelbarrows, pumps, cabin, sluice-boxes and flumes,
and other instruments used in mining, with provisions necessary for
his support for three months. Fourteenth, A suflicient quantity
of hay or grain or feed for keeping for three months the animals
mentioned in the several sub-divisions of this section as exempt
from execution or attachment. But no article of property men-
tioned in this section shall be exempt from an execution issued upon
a mortgage thereon, or for any tax levied thereon, or for any judg-
ment for the purchasé money thereof. Provided, That no mort-
gage made by a married man of any property exempt from execu-
tion and attachment by this act, shall be of any validity unless the
wife shall join in such mortgage, and the same be witnessed and
acknowledged by her the same as required in case of a deed con-
veying her interest in real estate.

Sec. 195. Any person desiring to take the benefit of this act
shall do so at the time property is levied on or attached, ér within
a reasonable time thereafter, according to circumstances.
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Sec. 196. In all cases the defendant may select the property
which he claims as exempt.

Sec. 197. When a sheriff or other officer has levied upon or
attached, or is about to levy upon or attach, personal property
which is claimed to be by law exempt from execution or attachment,
the sheriff or other officer shall, if required by the person claiming,
fortbwith summon three discreet and disinterested men, having the

qualifications of jurors, and resident in the vicinity where the prop-
~ erty is found, and administer to them an oath impartially to exam-
ine and determine how much, if any, of said property is so exempt.
Such persons shall have full power to summon witnesses, adminis-
ter the necessary oath, and adjourn from time to time, not longer
than three days in all. They shall also have power to appraise the
property claimed, and the other property of the claimant, so far as
may be necessary to determine what portion of it is exempt. They
shall deliver their decision to the sheriff in writing, and he shall
forthwith deliver to the person claiming, such as is decided by them
exempt from execution ; but nothing in this section contained shall
prevent the person claiming the property from giving a bond and
trying his right of property before the district court, as provided in
cases for trying the right of property claimed by persons other than
the judgment debtor.

Sec. 198. The sheriff shall execute the writ against the prop-
erty of the judgment debtor by levying on a sufficient amount of
property, if there be sufficient, collecting and selling the things in
action, and selling the other property, and paying to the plaintiff
or his attorney so ‘much of the proceeds as will satisfy the judg-
ment, or depositing the amount with the clerk of the court. Any
excess in the proceeds over the judgment and all costs due shall be
returned to the defendant or other person entitled thereto. When
there is more property of the judgment debtor than is sufficient to
satisfy the judgment and the costs due, within view of the sheriff,
he shall levy on only such part of the property as the judgment
debtor may indicate: Provided, that the judgment debtor be pres-
ent and indicate at the time of the levy such part; and, Provided,
that the property be amply sufficient to satisfy such judgment and
costs.

SEc. 199. Before the sale of property on execution, notice
thereof shall be given, as follows: First, In cases of perishable
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property, by posting written or printed notice of the time and place
of sale in three public places of the township or city where the sale
is to take place, for such time as may be reasonable considering the
character and condition of the property. Second, In cases of other
personal property, by posting a similar notice in three public places
in the township or city where the sale is to take place, ten days
before the day of sale. Third, In case of real property, by post-
ing a similar notice, particularly describing the property, in three
of the most public places in the township or city in which such
property is situated, twenty days before the day of sale, and by
publishing a similar notice once a week, for three weeks succes-
gively, before the day of sale, in a newspaper published in the
county in which such property is situated, if there be one published
therein, and such notices shall particularly state the time and place
of all such sales  All sheriff’s sales on execiition shall take place
between ten o’clock in the forenoon and four o’clock in the after-
noon.

SEc. 200. An officer selling without notice, as prescribed by
the last section, shall forfeit five hundred dollars to the aggrieved
party, in addition to his actual damages; and a person wilfully
taking down or defacing the notice posted, if it be done before the
sale or satisfaction of the judgment — if the judgment be satisfied
before sale — shall forfeit five hundred dollars.

Skc. 201. All sales of property under execution shall be made
at auction, to the highest bidder; and when sufficient has been sold
to satisfy the execution, including the costs, the sale shall stop.
Neither the officer holding the execution nor his deputy, nor any
one acting under him, shall become a purchaser, either directly or
indirectly, at such sale. When the sale is of personal property,
capable of manual delivery, it shall be within view of those who
attend the sale, and be sold in such parcels as likely to bring the
highest prices; and when the sale is of real property, and consists
of several known lots or parcels, they shall be sold separately; or
when a portion of such property is claimed by a third person, and
he requires it to be sold separately, such portion shall be thus sold.
The judgment debtor, if present at the sale, may also direct the
order in which property, real and personal, shall be sold, when
such property consists of several kuown lots or parcels, or of arti-
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¢les which can be sold to advantage separately, and the officer shall
be bound to follow such directions.

Sec. 202. If a purchaser refuse to pay the amount bid by him
for property struck off to him at a sale under execution, the officer
may again sell the property immediately, or at any time afterwards,
to the highest bidder, and if any loss be occasioned thereby, the
officer may recover the amount of such loss, with costs, by motion,
upon previous notice of five days, before any court, or before any
justice of the peace, if the same shall not exceed his Jjurisdiction.

SEc. 203. Such court or justice shall proceed in a summary
manner to give judgment, and issue execution thereon forthwith,
but the defendant may claim a jury. And the same proceeding
may be had against any subsequent purchaser who may refuse to
pay, and the officer may in his discretion thereafter reject the bid
of any person so refusing.

Sec. 204. The two preceding sections shall not be construed to
make the officer liable for any more than the amount bid by the
second or subsequent purchaser and the amount collected from the
purchaser refusing to pay.

Skc. 205. When the purchaser of any personal property capable
of manual delivery shall pay the purchase-money, the officer making
the sale shall deliver to the purchaser the property, and, if desired,
shall execute and deliver to him a certificate of the sale and pay-
ment. Such certificate shall convey to the purchaser all the right,

- title and interest which the debtor had in and to sach property on
the day the execution was levied.

Sec. 206. In case of the sale of real property, the sheriff shall
execute to the purchaser, upon the payment of the purchase-money,
a deed showing the parties to the judgment, the court and county
in which the judgment was rendered, the amount thereof, the date
of the judgment, and the facts showing that the law has been com
plied with in respect to the sale. Such deed shall convey to the
purchaser all the interest of the judgment debtor in the property
sold.

Sec. 207. If a purchaser of real property sold on execu-
tion, or his successor in interest, be ejected therefrom in conse-
quence of irregularity in the proceedings concerning the sale, or of
the reversal or discharge of the judgment, he may recover the price
paid, with interest, from the judgment creditor. If the purchaser
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of the property at sheriff’s sale, or his successor in interest, fail to
recover possession in consequence of irregularity in the proceedings
concerning the sale, or because the property sold was not subject to
execution and sale, the court having jurisdiction thereof shall, on
petition of such party in interest or his attorney, revive the original
judgment for the amount paid by such purchaser at the sale, with
interest thereon from the time of payment at the same rate that the
original judgment bore; and when so revived, the said judgment
shall have the same effect as the original judgment of said court of
that date, and bearing interest as aforesaid, and any other or after
acquired property, rents, issues, or profita of the said debtor, shall
be linble to levy and sale under execution in satisfaction of such
debt: Provided, that no property of such debtor sold bona fide
before the filing of such petition- shall be subject to the lien of said
judgment.

CHAPTER VL
DockErs.

Sec. 208. The clerk of the district and probate courts shall
procure, at the expense of the county, an order book, court docket,
bar docket, and such other books required by law to be kept by
such clerk, or as the court may order.

Sec. 209. The proceedings of each day’s business of court
shall be entered up by the clerk in the order book, in full, and
shall be read in open court on each morning, and signed by the
Jjudge.

Sec. 210. The clerk of the court shall prepare a court docket
and a bar docket. The court docket shall be for the use of the
court, and the bar docket for the use of the bar. Each shall show
the names of the parties to each case, the number thereof, the
" plaintiffs and defendants, attorneys, the date of the commence-
ment of the cause, and the day on which the same is set for trial.
There shall be sufficient space left on the court docket at each cause for
the judge to make full minutes of all that is done therein, and it
shall be the duty of the judge to make such minutes at the time

that any proceedings are therein had.
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CHAPTER VIL
CramM 10 PROPERTY LEVIED UPON OR ATTACHED.

Sec. 211. When any other than the judgment debtor shall
claim property levied upon or attached, hie shall have the right to
demand and receive the same from the officer making the levy or
attachment, upon his making an affidavit that the property is his,
or that he has the right to the immediate possession thereof, stating
the value thereof, and describing the same, and giving to the officer a
bond, with sureties in double the value of such property, conditioned .
that he will appear at the next term of the court in the district
in which the property was seized, which shall commence ten days
or more after the acceptance of the bond by the officer, and make
good his title to the same, or that hie will return such property to
the officer or pay its value. If the officer require it, the sureties .
ghall justify as in other cases, and in case they do not justify when
required, the officer shall retain the property. If such officer do
not require the bail to justify, he shall stand good for their suffi-
ciency. He shall date and indorse his acceptance on the bond.

Skc. 212. The officer shall return the affidavit, bond, and jus-
tification, if any, to the officer of the district court, and the clerk
" shall place the same upon the docket of the court at the first term,
which shall commence ten days or more after the acceptance of the
bond by the officer, as above provided for, and it shall stand for
trial at that term, and it shall be governed by rules regulating
other trials.

Sec. 213. The person claiming the property shall be the plain-
tiff, and the officer and plaintiff in the execution or attachment
defendants.

Sec. 214. If the claimant make good his title to the property,
the bond shall be cancelled ; if to a portion thereof, a like portion
of the bond shall be cancelled; but if he shall not maintain his
title, judgment shall be rendered against him and his sureties for
the value of the property, or for such less amount as shall not
exceed the amount due on the original execution or attachwent.
When the judgment is in favor of the officer for the entire property,
the claimant shall pay the costs. When the claimant recovers all
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the property, judgment shall be given in favor of the claimant for
costs. When the claimant recovers a portion of the property only,
the costs shall be apportioned. When the plaintiff prevails, the
costs may be taxed against the person who was plaintiff in the exe-
cution or attachment, or the court may in its discretion, if it be
of the opinion that the officer levied upon said property without the
exercise of due caution, adjudge him to pay the costs, or any por-
tion thereof.

CHAPTER VIIL
PROCEEDINGS SUPPLEMENTARY TO EXECUTION.

SEc. 215. When an execution against the property of the judg-
ment debtor, or any one of several debtors, in some judgment issued
to the sheriff of the county where he resides, or if he does not re-
side in this Territory, to the sheriff of the county where the judg-
ment iz rendered, is returned unsatisfied, in whole or in part, the
Jjudgment creditor, at any time after such return is made, shall be
entitled to an order from a judge of the court requiring such judg-
ment debtor to appear and answer concerning his property before
such judge, or a referee appointed by him, at a time and place
specified in the order; but no judgment debtor shall be required to
attend before a judge or referee out of the county in which he re-
sides when proceedings are taken under the provisions of this act.

Sec. 216. After the issuing of an execution against property,
and upon proof upon affidavit of a party or otherwise, to the satis-
faction of the court, or of a judge thereof, that any judgment
debtor has property which he unjustly refuses to apply towards the
satisfaction of the judgment, such court or judge may, by an order,
require the judgment debtor to appear at a specified time and place
before such judge, or referee appointed by him, to answer concern-
ing the same, and such proceeding may thereupon be had for the
application of the property of the judgment debtor toward the sat-
isfaction of the judgment as is provided upon the return of an exe-
cution. The court may enforce its orders by imprisonment if the
Jjudgment debtor fail or refuse to obey the same.

Sec. 217. After the issuing of an execution against property,
any person indebted to the judgment debtor may pay to the sheriff
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the amount of his debt, or so much thereof as may be necessary to
satisfy the execution, and the sheriff’s receipt shall be a sufficient
discharge for the amount so paid.

SEec. 218. After the issuing and return of an execution against
the property of a judgment debtor, or of any one of several judg-
ment debtors in the same judgment, and upon proof by affidavit or
otherwise, to the satisfaction of the judge, that any person or cor-
poration has property of such judgment debtor, or is indebted to
him in an amount exceeding fifty dollars, the judge may, by an
order, require such person or corporation, or any officer or member
thereof, to appear at a specified time and place before him, or a
referee appointed by him, and answer concerning the same.

Sec. 219. Witnesses may be required to appear and testify be-
fore the judge or referee upon any proceedings under this act in
the same manner as upon a trial of an issue.

Sec. 220. The judge may order any property of the judgment
debtor not exempt from execution, in the hands of such debtor, or
any other person, or due to the judgment debtor, to be applied to-
ward the satisfaction of the judgment, except that the earnings of
the debtor for his personal services at any time within thirty days
next preceding the order shall not be so applied, when it- shall be
made to appear, by the debtor’s affidavit or otherwise, that such
earnings are necessary for the support of a family supported in
whole or in part by his labor.

Sec. 221. If it appear that a person or corporation alleged to
have property of the judgment debtor, or indebted to him, claims
an interest in the property adverse to him, or denies the debt, the
court or judge may authorize, by an order to that effect, the judg-
ment creditor to institute suit against such person or corporation
for the recovery of such interests or debt; and the court or judge
maj by an order forbid the transfer or other disposition, of such in-.
terest or debt until an action can be commenced and prosecuted to
judgment. Such order may be modified or vacated by the judge
granting the same, or the court in which the action is brought, at
any time upon such terms as may be just.

Sec. 222. If any person, party, or witness disobey an order of
the referee, properly made in the proceedings before him under this
chapter, he may be punished by the court or judge ordering the
reference for a contempt.

12
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TITLE VIIIL

CHAPTER 1.
FoRECLOSURE 0F MORTGAGES.

Skc. 223. There shall be but one action for the recovery of
debt or the enforcement of any right secured by mortgage or lien
upon real estate or personal property, which shall be for the en-
forcement of such lien or mortgage in accordance with the provis-
ions of this chapter. In such action, the court shall have power to
foreclose the defendant’s equity of redemption in the mortgaged
property, and direct a sale thereof for the purpose of satisfying the
amount due the plaintiff and the costs and expenses of foreclosure
and sale.

Sec. 224. If the debt for which the mortgage, or lien, or in-
cumbrance, is held be not all due, the court or jury trying the
cause shall find the amount due, and the time and amount of such
other sums as may become due; and if it shall appear to the court
or jury that the mortgaged property can be sold in parcels without
injury to the same, the same shall be so sold, and the plaintiff may
have execution on his several establishments, as they severally be-
come due; but if such propert'y cannot be sold in parcels without
injury to the same, then the court may direct that all such property
be sold and the proceeds to be applied, first to the satisfaction of
the amount due and costs, and then to the amount next to become
due, and so on, until the whole amount due or to become due to
the plaintiff is paid, deducting legal interest from the same from
the time the same is paid until the time the same would have be-
come due.

Sec. 225. 1If there be a surplus remaining after the satisfaction
of the mortgage debt and costs, it shall be paid to the person
entitled to the same, or it may be deposited in court.

Sec. 226. All sales of mortgaged property shall be conducted
in the same manner and subject to the same rules as to notice and
the execution of conveyances, and in all other respects as sales
under execution.
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Sec. 227. If the mortgaged property shall not sell for a sum
sufficient to satisfy the amount due the plaintiff and costs, the
plaintiff. may have execution for the balance in the same manner as
executions are issued in other cases. Judgments rendered in fore-
closures of mortgages shall be a lien upon the real estate of the
judgment debtor the same as judgment in other cases.

CHAPTER II.

AcrioNs FOR Nuisance, WASTE, AND WILFUL TRESPASS, IN
CERTAIN CASES, ON REAL PROPERTY.

SEec. 228. Anything which is injurious to health, or indecent,
or offensive to the senses, or an obstruction to the free use of prop-
erty, or the obstruction of any highway, or the closing of the
channel of any stream used for boating or rafting logs, lumber or
timber, so as to interfere with the comfortable enjoyment of life
and property, is a nuisance, and the subject of an action. Such
action may be brought by any person whose property is injuriously
affected or whose personal enjoyment is lessened by the nuisance,
and by the judgment the nuisance may be enJomed or abated, as -
well as damages recovered.

Sec. 229. If a guardian, tenant for life or years, joint tenant
or tenant in common, of real property, commit waste thereon, any
person aggrieved by the waste may bring an action against him
therefor, in which action there may be judgment for treble damages.

SEec. 280. Any person who shall -cut down or carry off any
wood or underwood, tree or timber, or girdle or otherwise injure
any tree or timber on the land of another person, or on the street
or highway in front of any person’s house, village, or city lot or
cultivated grounds, or on the commons or public grounds of any
city or town, or on the street or highway in front thereof, without
lawful authority, shall be liable to the owner "of such land, or to
such city or town, for treble the amount of damages which may be
assessed therefor, in a civil action in any court having jurisdiction.

Sec. 281. Nothing in the last section shall authorize the re-
covery of more than the just value of the timber taken from uncul-
tivated wood land for the repair of a public highway or bridge upon
the land or adjoining it.
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Sec. 232. If a person recover damages for a forcible or unlaw-
ful entry in or upon or detention of any building or any cultivated
real property, judgment may be entered for three times the amount
at which the actual damages are assessed.

CHAPTER IIL
AcTIONS IN RELATION To REAL ESTATE.

Sec. 283. An action may be brought by any person in posses-
gion, by himself or his tenant of real property, against any person
who claims an estate or interest therein adverse to him, for the pur-
pose of determining such adverse claim, estate or interest.

Sec. 234. If the defendant in such action disclaim in his
answer any interest or estate in the property, or suffer judgment
to be taken against him without answer, the plaintiff shall not
recover costs. : ‘

Skc. 235. In an action for the recovery of real property, where.
the plaintiff shows a right to recovery at the time the action was
comrenced, but it appears that his right has terminated during the
pleading of the action, the verdict and judgment may be according
to the fact, and the plaintiff may recover damages for withholding
the property. .

Sec. 236. When damages are claimed for withholding the
property recovered, upon which permanent improvements have
been made by a defendant, or those under whom he claims holding
under color of title adversely to the claims of the plaintiff, in good
faith, the value of such improvements shall be allowed as a set-off
against such damages.

Sec. 237. The court in which an action is pending for the
recovery of real property, or a judge thereof, may, on motion, upon
notice to either party, for good cause shown, grant an order allow-
ing to such party the right to enter upon the property and make
survey and measurement thereof for purpose of the action.

Sec. 238. . The order shall describe the property, and a copy
thereof shall be served on the owner or occupant, and thereupon
such party may enter upon the property with necessary surveyors
and assistants and make such survey and measurement, but if any
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unnecessary injury be done to the property he shall’ be liable
therefor. ’ :

Sec. 239. A mortgage of real property shall not be deemed a
conveyance, whatever its terms, 8o as to enable the owner of the
mortgage to recover possession of the real property without a fore-
closure and sale. .

SEc. 240. The court may, by injunction, on good cause shown,
restrain the party in possession from doing any act to the injury of
the real property during the foreclosure of a mortgage thereon, or
after a sale on execution before a conveyance is executed.

Sec. 241.  An action for the recovery of real property, against
a person in possession, cannot be prejudiced by an alienation made
by such person, either before or after the commencement of the
trial.

CHAPTER 1IV.
AcTI0NS ¥OR USURPATIONS.

SEc. 242. An action may be brought by the district attorney
. in the name of the people of Montana Territory upon his own
information, or upon the complaint of a private party, against any
person who usurps, intrudes into, or unlawfully holds or exercises
any public office, civil or military, or any franchise within this Ter-
ritory. And it shall be the duty of the district attorney to bring
the action whenever he has reason to believe that any such office or
franchise has been usurped, intruded into, or unlawfully held or
exercised by any person, or when- he is directed to do so by the
governor.

Sec. 243. Whenever such action is brought, the district attor-
ney, in addition to the statement of the cause of action, may also
get forth in the complaint the name of the party rightly entitled to
the office, with a statement of his right thereto, and in such case,
upon proof by affidavit that the defendant has received fees or
emoluments belonging to the office and by means of his usurpations
thereof, an order may be granted by the judge of .the supreme
court, or a district judge, for the arrest of such defendant and
holding him to trial, and thereupon he may be arrested and held
to bail for his appearance at the trial, and for his cowpliance with
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any order .or judgment that may be rendered against him in such
action. )

Sec. 244. In every such case, judgment may be rendered upon
the right of the defendant, and also upon the right of the party
alleged to be entitled, or only upon the right of the defendant, as
Jjustice shall require.

Sec. 245. 1f judgment be rendered upon the right of the per-
son alleged to be entitled, and the same be in favor of such person,
e shall be entitled, after taking the oath of office and executing
such official bond as may be required by law, to take upon himself
the duties of the office, and he may by action recover the damages
which he shall have sustained by reason of the usurpation of the
office by the defendant.

Skc. 246. When several persons claim to be entitled to the

same office or franchise, one action may be brought against all such
persons, in order to try their respective rights to such office or
franchise.
. Sec. 247. When a defendant against whom such action has
been brought is adjudged guilty of usurping, or intruding into, or
unlawfully holding any office, franchise or privilege, judgment shall’
be rendered that such defendant be excluded from the office, fran-
chise or privilege, and that he pay the costs of the action. The -
court may also, in its discretion, impose upon the defendant a fine,
not exceeding five thousand dollars, which fine when collected shall
be paid into the treasury of the Territory.

—

TITLE IX.

. CHAPTER 1
APPEALS.

SEc. 248. A judgment, or order in civil action, except when
expressly made final in this act, may be revived, as prescribed by
this title, and not otherwise.

Sec. 249. An order made out of court, without notice to the
adverse party, may be vacated or modified without notice by the
judge who made it, or may be vacated or modified on notice, in the
manner in which other motions are made.
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Sec. 250. Any party aggrieved, may appeal in the cases pre-
- scribed in this title. The party appealing shall be known as the
appellant, and the adverse party the appellee.

Sec. 251. Anappeal may be taken, First, From a final judgment
in action or special proceeding commenced in the court in which the
judgment is rendered within six months after the rendition of the
judgment. Second, From a judgment rendered on an appeal from
the probate court within ninety days after the rendition of the
Jjudgment. Third, From an order granting or refusing a new trial
or re-hearing, from an order refusing to change the place of trial of
an action or proceeding after a motion is made therefor in the case
provided by law, or on the ground that the judge is disqualified
from hearing or trying the same, from an order granting or dissolv-
ing an injunction, and from an order refusing to grant or dissolve
an injunction, and from any special order made after final judg-
ment within sixty days after the order is made and entered in the
minutes of the court.

Sec. 252. The appeal shall be made by filing with the clerk
of the court with whom the judgment or order appealed from is
entered a notice. stating the appeal from the same, or some specific
part thereof, and serving a copy of the notice upon the adverse

" party or his attorney. '

Sec. 253. When the party who has the right to appeal wishes
a statement of the case to be annexed to the record of the judgment
or order, he shall within twenty days after the entry of such judg-
ment or order prepare such statement, which shall contain the
grounds upon which he intends to rely upon the appeal, and so
much of the evidence as shall be necessary to explain the grounds,
and no more, and shall file the same with the clerk. The appellee
may within five days thereafter prepare apgendments to the state-
ment, and serve a copy of the same on the appellant. If such
amendments be admitted, the statement shall be corrected accord-
ingly, and if not admitted the statement and amendments shall be
presented to the judge who tried the case, upon notice of two days
to the appellee, and a true statement shall thereupon be settled by
such judge. \

Skc. 254. If the party shall omit to make a statement within
the time above limited, he shall be deemed to have waived his right
thereto; and when a statement is made, and the parties shall omit
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within the several times above limited, the one party to propose
amendments the other to notify an appearance before the judge,
. they shall be respectively deemed, the former to have agreed to the
statement as proposed, and the latter to have agreed to the amend-
ment, as proposed, and no settlement of the statement or certificate
thereto by the judge shall be required.

SEc. 255. The several periods of time above limited may be
enlarged upon good cause shown by the judge before whom the
cause was tried.

Sec. 256. The statement, when settled by the judge, shall be
signed by him, with his certificate that the same has been allowed
and is correct. When the statement is agreed upon by the parties,
they or their attorneys shall sign the same, with their certificate
that it has been agreed upon by them and is correct. In either
case, when settled or agreed upon, it shall be filed with the clerk.

Sec. 257. The clerk shall annex the statement, if the appeal
be from a final judgment, to the transcript of the proceedings, in-
cluding a copy of all the pleadings, motions and orders made in the
cause ; if the appeal be from an order, to such order or a copy
thereof. , '

SEc. 258. The provisions of the last preceding sections shall
not apply to appeals taken from an order made upon an affidavit
filed, but such affidavit shall be annexed to the order in the place
of the statement mentioned in those sections. .

Sec. 259. Upon an appeal from a judgment, the court may
review any intermediate order involving the merits and necessarily
affecting the judgment.

Sec. 260. Upon an appeal from a judgment or order, the ap-
pellate court may reverse, affirm, or modify the judgment or order
appealed from in the respect mentioned in the notice of appeal, and
as to any or all of the Parties and may set aside, or confirm, or
modify any or all of the proceedings subsequent to or dependent
upon such judgment or order, and may if necessary or proper order
a re-hearing. When the judgment or order is reversed or modified,
the appellate court may make complete restitution of all property
or rights lost by the erroneous judgment or order; and when it
appears to the appellate court that the appeal was made for delay,
it may add to the costs and damages as may be just.

Sec. 261. On an appeal from final judgment, the appellant
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shall furnish the court with a copy of the notice of appeal, a tran-
seript of all the pleadings, motions, orders, judgments, and pro-
ceedings, and the statement annexed — if there be one — certified
by the clerk to be correct. On an appeal from a judgment ren-
dered on an appeal or from an order, the appellant shall furnish
the court with a copy of the notice of appeal, the judgment or
order appealed from, and a copy of all the papers used in the hear-
ing or trial in the court below, such copies to be certified by the
clerk that they are correct. If any written opinion be placed on
file on rendering the judgment or making the order in the court
below, a copy shall be furnished. If the appellant fail to furnish
the requisite papers, the appeal may be dismissed.

CHAPTER II.
APPEAL TO THE SUPREME CoURT FRoM THE DIsTRrICT COURT.

Sec. 262. An appeal may be taken from the district court to
the supreme court in the following cases: First, From a final
judgment rendered in an action or special proceeding commenced in
those courts, or brought into the courts from another court. Sec-
ond, From an order granting a new trial or re-hearing, or refusing
the same ; from an order refusing to change the place of trial of
an action or proceeding after a motion is made therefor in the cases
provided by law, or on the ground that a judge is disqualified
from hearing or trying the same; from an order granting or dis-
solving an injunction, and from any special order made after final
judgment. ,

Sec. 268. To render an appeal eéffectual for any purpose in
any case, a written undertaking in not less than three hundred dol-
lars shall be executed on the part of the appellant by at least two
sureties, to the effect that the appellant will pay all damages and
costs which may be awarded against him on the appeal, or that sum
shall be deposited with the clerk of the court in which the judg-
ment was rendered to abide the event of the appeal. Such under-
taking shall be filed, or such deposit made with the clerk, within
five days after the notice of the appeal is filed.

Sec. 264. If the appeal be from a judgment or order, direct-
ing the payment of money, it shall not stay the execution of the

13
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judgment or order unless a written undertaking be executed on the
part of the appellant by two or more sureties —stating their place
of residence,—to the effect that they are bound in double the
amount named in the judgment or order, that if the judgment or
order appealed from, or any part thereof, be affirmed, the appellant
shall pay the amount directed to be paid by the judgment or order,
or the part of such amount as to which the judgment or order shall
be affirmed, if affirmed only in part, and all damages and costs
which shall be awarded against the appellant upon the appeal,
which undertaking shall be approved by the clerk.

Sec. 265. If the judgment or order appealed from direct the
assignment or delivery of documents or personal property, the exe-
cution of the judgment or order shall not be stayed by appeal un-
less the things required to be assigned or deiivered be placed in the
custody of such officer or receiver as the court may appoint, or un-
less an undertaking be entered into on the part of the appellant,
with at least two sureties, to the approval of the clerk, and in such
amount as the court or judge thereof, or probate judge, may direct,
to the effect that the appellant will obey the order of the appellate
court upon the appeal.

Sec. 266. If the. judgment or order appealed from'direct the
execution of & conveyance or other instrument, the execution of
the judgment or order shall not be stayed by the appeal until the
instrument is executed and deposited with the clerk of the court in
which the judgment or order is entered, to abide the judgment of
the appellate court. . ,

Sec. 267. If the judgment appealed from direct the sale or
delivery of possession of real or personal property, the execution of
the same shall not be stayed unless a written undertaking be exe-
cuted on the part of the appellant, with two or more sureties, to the
effecct that during the possession of such property by the appellant
he will not commit nor suffer to be committed any waste thereon,
and that if the judgment be affirmed he will pay the value of the
use and occupation of such property from the time of the appeal
until the delivery of the possession thereof, pursuant to the judg-
ment or order, not exceeding a sum to be fixed by the judge of the
court by which the judgment was rendered or order made, and
which shall be specified in the undertaking. When the judgment
is for the sale of mortgaged premises and the payment of a deficien-
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cy arising upon the sale, and the appeal is by the mortgagor, the
undertaking shall also provide for the payment of such deficiency.

Sec. 268. Whenever an appeal is perfected as provided by the
preceding sections in this chapter, it shall stay all further proceed-
ings in the court below upon the judgment or order appealed from,
or upon the matter embraced therein, but the court below may
proceed upon any other matter included in the action and not
effected by the judgment or order appealed from. And the court
below may in its discretion dispense with or limit the security
required by the said sections when the appellant is an executor,
administrator, trustee, or other person acting in another’s right.

Sec. 269. The undertaking prescribed by the preceding sec-
tions may be separate, or all included in one, at the option of the
appellant.

Src. 270. An undertaking upon an appeal shall ‘be of no effect
unless it be accompanied by the affidavit of the sureties, that they
are each worth the amount specified therein, over and above all their
just debts and liabilities, exclusive of property exempt from execu-
tion, except where the judgment exceeds three thousand dollars, and
the undertaking on appeal is executed by more than two sureties,
they may state in their affidavit that they are severally worth
amounts less than that expressed in the undertaking if the whole
amount be equivalent to that of two sufficient sureties. In all
cases where an undertaking is required on appeal by the provisions
of this chapter of this act, a deposit in the court below of the
amount of the judgment appealed from, and three hundred dollars
in addition, shall be equivalent to filing the undertaking, and in all
cases the undertaking or deposit may be waived by the written
consent of the appellee. ,

Sec. 271. 1In all cases not herein provided for the perfecting
of an appeal, by giving the undertaking as herein required, or by
making a deposit as before specified, shall stay all proceedings
in the court below upon the judgment or order appealed from,
except that where it directs the sale of perishable property the
court below may order the property to be sold and the proceeds
thereof deposited to abide the judgment of the appellate court.

Sec. 272. Appeals in the supreme court may be brought to a
hearing by either party, upon a notice of three days to the opposite
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party. Before the argument, each party shall furnish to the other
a copy of his points and authorities, and file one copy thereof with
the clerk.

Sec. 273. When judgment is rendered upon the appeal, it
shall be certified by the clerk of the supreme court to the clerk
of the court in which the judgment appealed from is entered,
who shall enter the same at length in the order book and minutes
against the judgment or order appealed from, a reference to the
judgment of the supreme court, with a brief statement that such
judgment or order has been affirmed, reversed, or modified, as the
case may be.

CHAPTER IIIL
APPEALS FRoM PROBATE To- DisTRICT COURTS.

Sec. 274. An appeal may be taken from the probate court to
the district court of the district in which the probate court is held,
in the following cases: First, From an order or decree admitting
a will to probate or refusing the same. Second, From an order
setting apart property or making an allowance for the widow or
children. Third, From an order granting letters testamentary or
of administration, or appointing a guardian of an infant or of an
insane person, or of a person incompetent to manage his own prop-
erty, or refusing to grant such letters, or to make such appoint-
ment, or making such letters of appointment. Fourth, From an
order directing the sale or conveyance of real property. Fifth,
From an order or decree by which a debt, claim, legacy, or dis-
tributive share, is allowed or payment thereof directed, or by which
such allowance or direction is refused. Sixth, From an order
made in the settlement of an executor, administrator, or guardian.
Seventh, And from any other final judgment or order made in any
case, civil or criminal. '

Skc. 275. All appeals provided for in this act, from the pro-
bate court, shall be taken in the same manher as provided for in -
article 8th of ‘“an act entitled an act in relation to executors and
- administrators.”’
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TITLE X.

CHAPTER 1
Wgzirs oF ERROR.

Sec. 276. Every final judgment, order, or decision of a district
court, except in chancery, may be examined upon a writ of error
in the same court for error in fact, in the supreme court for error
in law. : '

Sec. 277. Every such writ shall be prosecuted within six
months and not after. But if the party entitled to have such writ
shall be absent from the Territory, and shall not have been person-
ally served with process, nor appeared to the action, or if such
party be an infant, or married woman, or im'prisoned, or insane,
then such writ may be prosecuted within two years after the re-
moval of such disability and not after: Provided, That absence
from the Territory shall not entitle the party to a longer time than
five years. The time limited shall include the day on which the
judgment is rendered, or the order or decision is made, or on which
the disability ceases.

SEec. 278. A writ of error shall be deemed to have issued on
the day on which the plaintiff in error shall file in the office of the
clerk of the district court where the record is, a written under-
taking, executed by two sureties, to be approved by the clerk, for
the payment of all the costs of such proceeding, and it shall not be
necessary in any stage of the proceedings actually to sue out the
writ of error.

Sec. 279. On the filing of such undertaking, the clerk shall
issue a notice to the defendant in error, under the seal of the court,
gpecifying the court in which and the time when he is to appear to

- protect his interests, and if the precipe direct the writ of error to
be made returnable to the supreme court, he shall send thither a
transcript of the record, under the seal of the court. Such notice
may be as nearly as applicable in the following form :
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TERRITORY OF MONTANA,
County of

? To C D .
You are hereby notified that A. B has sued a writ
of error, from the supreme court, to reverse the decision of the
district court of said county, given in your favor against the said
A B at the ———— term of 18 , and unless
you appear in the said supreme court on the ———— Monday of
, 18 , the cause will be heard in your absence.
Witness the seal of the district court the —— day of
18—,
[SEAL.] E F

Clerk.

Sec. 280. The notice may be served on the defendant in error
or his attorney of record, by any sheriff within his county, and shall
be by delivering a copy thereof, or it may be served by any other
disinterested person, and the return of the sheriff endorsed thereon,
or the affidavit of such other disinterested person, shall be evidence
thereof, and if served ten days before the return day, the cause
may be heard at that term. If returned not found, the court of
error may make such order for the publication as shall appear most
likely in the particular case to convey knowledge of the proceedings
to the defendant in error, and may then proceed as if the notice
had been personally served.

Sec. 281. The transcript shall contain a copy of the writ and
return, the pleadings, the journal entries and the bills of exception,
the exception and return, and such other matters as the court or
judge shall have ordered to be made a part of the record Either
party may have a certiorari to supply any diminution of the record.

Skc. 282. The court of error may fix the time for assigning errors
and filing joinders. If errors in law be assigned, no joinders shall
be necessary. One or more errors in fact may be assigned, and the
defendant may put in the common joinder as a demurrer thereto, or
may traverse, or confess and avoid the facts assigned for error, and
a separate issue shall be made in each.

Sec. 288. The judgment, or other matter complained of, may'
be affirmed, or may be reversed, or set aside, in whole or iri part,
or may be modified, or a different judgment or order may be sub-
stituted for that complained of, and the cause may be remitted to
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the district court for such further proceedings as the supreme
. court by mandate shall direct. Executions may issue from the
supreme court, or its judgments may be executed by the district
court on mandate for that purpose.

SEec. 281 If the undertaking for costs contain an additional
undertaking to pay the judgment if affirmed, and damages, or any
new or modified judgment that may be given against the plaintiff
in error, then all farther proceedings by way of executing the judg-
ment shall forthwith cease, until further order of the court of error.
In such case, if the judgment be affirmed or modified, or any new
judgment be given against the plaintiff in error, damages may be
awarded to the defendant in error, not exceeding ten per cent. upon
the amount of the judgment, exclusive of interest and costs,. if it
manifestly appear that the proceeding was without probable cause,
and merely for delay; and in case where judgment is rendered
against the plaintiff in error, judgment shall also be rendered
against the sureties in the undertaking to the extent of their lia-
bility, and execution shall issue against them accordingly. '

Sec. 285. The undertaking for a writ of error may be in the
following form :

A B , District Court, County of ————,
vs. Judgment .
C D , at — term, 18—.
We promise to pay all costs awarded against A — B .

on his writ of error in this cause,—and also the judgment if
affirmed,— and the damages, or any new or modified judgment
that may be given against him.

E F ,
G—-H——.

‘SEc. 286. If after the undertaking be filed either party shall
die, or, being a single woman, shall marry, the proper persons may,
on motion, be made parties, and the causes shall proceed to judg-
ment.

Skc. 287. Any person who may be a party or privy in any
judgment, order, or. decision, may prosecute a writ of error to re-
verse the same to the benefit of all parties and privies therein, and
no other party or privy shall afterwards prosecute a writ of error
for the same cause.
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Sec. 288. The reversal of a judgment order or decision shall
not effect the title to the property sold upon an execution issued
upon such judgment order or decision if such property be purchased
at the sale by a stranger, but if purchased by the judgment cred-
itor, the plaintiff in error may bring an action for the recovery of
the same, and the court may award restitution or render such other
judgment as justice shall require.

Sec. 289. When the supreme court shall be equally divided in
opinion, the cause shall stand continued until all the judges are
present.

Sec. 290. Whenever on trial of an action at law in the district
court it shall be found to turn upon important or doubtful princi-
ples of law, the court may direct a special verdict to be found, and
in all cases the parties may agree upon the facts, and such agree-
ment in writing, signed by the parties or their attorneys, shall be
made part of their record; and all questions of law arising upon
special verdicts, agreed cases, motions for new trials, and all others
in any manner arising in the district courts in law or equity, may
be adjourned into the supreme court for decision, and the supreme
court may give judgment or remand the cause, or make any order
according to the law and justice of the case.

TITLE XI.

CHAPTER 1.
MISCELLANEOUS PROVISIONS.

Sec. 291. When a judgment is reversed against two or more
of several persons jointly indebted upon an obligation, those who
were not originally served with the summons and did not appear to
the action, may be summoned to show cause why they should not
be bound by the judgment in the same manner as if they had been
originally served with the summons.

Sec. 292. The summons as provided in the last section shall
describe the judgment and require the person summoned to show
cause why he should not be bound by it, and shall be served in the
same manner and returnable within the same time as the original
summons. It shall not be necessary to file a new complaint.
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Sec. 293. The summons shall be accompanied by an affidavit

of the plaintiff, his agent, representative or attorney, that the judg-
" ment, or some part thereof, remains unsatisfied, and shall specify
the amount due thereon. )

Sec. 294. Upon such summons the defendant may answer upon
the return day thereof, denying the judgment or setting up any
defence which may have arisen subgequently, or he may deny his
liability on the obligation upon which the judgment was recovered,
except a discharge from such liability by the statute of limitation.
- SEec. 295. If the defendant in his answer deny the judgment,
or set up any defence which may have arisen subsequently, the
summons,- with the affidavit affixed, and the answer] shall constitute
the written allegations in the case; if he deny his liability on the
obligation upon which the judgment was recovered, a copy of the
original complaint and judgment, the summons with the affidavit
annexed, and the answer, shall constitute such written allegations.

Sec. 296. The issue found may be tried as in other cases, but
when the defendant denies in his answer any liability on the obli-
gation upon which the judgment was rendered, if a verdict be
found against him, it shall be for the amount remaining unsatisfied-
on such original judgment, with interest thereon.

CHAPTER IIL
CONFESSION OF JUDGMENT.

Sec. 297. A judgment of confession may be entered witheut.
action, either for money due or to become due, or to secure any
person against contingent liability on behalf of the defendant, or
both, in the manner herein prescribed.

Sec. 298. A statement in writing shall be made, signed by the
defendant, and verified by his oath, to the following effect: First,
It shall authorize the entry of judgment for a specific sum. Sec-
ond, If it be for money due or to become due, it shall state con-
cisely the fact out of which it arose, and shall show that the sum
confessed is due or to become due. Third, If it be for securing
the plaintiff ‘against a contingent liability, it shall state concisely
the facts constituting the liability, and shall show that the sum con-
fessed therefor does not exceed the same. Fourth, That such con-

14



106 CIVIL PRACTICE ACT.

fession is not made for the purpose of defrauding the creditors of
the defendant, but the sum confessed is a bona fide existing debt
owing from the defendant to plaintiff, due or to become due at some
specified time. The statement shall be filed with the clerk, and
the court may thereupon enter judgment for the amount confeesed,
and the same shall bave the same force and effect as other judg-
ments in such courts; and when the debt for which judgment is
confessed is not due, the judgment shall state when the same will
become due, and execution shall not issue thereon until such debt
shall bave become due, unless the defendant otherwise direct.

CHAPTER IIL
SuBMITTING A CONTROVERSY WITHOUT ACTION.

Sec. 299. Parties to a question in difference which might be a
subject of civil action, may without action agree upon a case con-
taining the facts upon which the controversy depends, and present
a submissjon of the same to any court that would have jurisdiction
of the same if an action had been brought, but it must appear by
affidavit that the controversy is real, and the proceedings in good
faith to determine the rights of the parties. The court shall there-
upon hear and determine the case and render judgment thereon as
if an action were depending. ’

Sec. 800. Judgment shall be entered as in other cases, but
without costs for any proceeding prior to the trial. The submission
and other papers used in the hearing of said cause shall be filed
with the clerk of the court where judgment is entered.

Sec. 801. The judgment may be enforced in the same manner
as if it bad been rendered in an action, and shall be in the same
manner subject to appeal.

.

CHAPTER 1V.
ARBITRATIONS.

Sec. 8302 Persons capable of contracting may submit to arbi-
tration any controversy which might be the subject of a civil action
between them, except a question of title to real property in fee or
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. for life. This qualification shall not include questions relating
merely to the partition or boundaries of real property.

Skc. 803. The submission to arbitration shall be in writing,
and may be to one or more persons.

Sec. 804. It may be stipulated in the submission, that it be
entered as an order of the district court, for which purpose it shall
be filed with the clerk of such court in the district where the par-
ties or one of them resides. The clerk shall thereupon enter in his
register of actions a note of the submission, with the names of the
parties, the names of the arbitrators, the date of the submission,
when filed, and the time limited by the submission, if any, within
which thé award shall be made. When so entered the submission
shall not be revoked except by the consent of both parties. The
arbitrators may be compelled by the court to make an award, and
the award may be enforced by the court in the same manner as a
judgment. If the submission be not made an order of the court,
it may be revoked at any time before the award is made.

SEc. 805. Arbitrators shall have power to appoint a time and
place for hearing, to adjourn from time to time, to administer oaths
to witnesses, to hear the allegations and evidence of the parties, and
to make an award thereon. - '

SEec. 806. All the arbitrators shall meet and act together dur-
ing the investigation, but when met a majority may determine any
question. Before™ acting, they shall be sworn before an officer
authorized to administer oaths, faithfully and fairly to hear and
examine the allegations and evidence of the parties in relation to
the matters in controversy, and to make a just award according to
their understanding. ‘

Sec. 807. The award shall be in wrltmg, and signed by the
parties or a majority of them, and delivered to the parties. Witen
a submission is made an order of the court, the award shall be filed
with the clerk, and a note thereof made in his register after the
expiration of five days from the filing of the award, upon the
application of a party, and on filing an affidavit showing that notice
of filing the award has been served on the adverse party or his
a.ttdrney at least four days prior to such application, and that no
order staying the entry of judgment has been served, the award
shall be entered by the clerk in the order book, and shall thereupon
have the effect of a judgment.
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Sec. 808. The court upon motion may vacate the award upon
either of the following grounds, and may award a new hearing
before the same arbitrators, or not, in its discretion: First, That it
was procured by corruption or fraud. Second, That the arbitrators
were guilty of misconduct, or committed gross error in refusing, on
cause shown, to postpone the hearing, or refusing to hear pertinent
evidence, or otherwise acted improperly in a manner in which the
rights of the party were prejudiced. Third, That the arbitrators
exceeded their powers in making their award, or that they refused
or improperly omitted to consider a part of the matter submitted to
them, or that the award is indefinite or cannot be performed.

Skc. 809. The court may on motion correct or modify the
award, when it appears: First, That there was a miscalculation
in figures upon which it was made, or that there is a mistake in
the description of some person or property therein. Second, When
a part of the award is upon matters not submitted which can be
separated from other parts and does not affect the decision on the
matter submitted. ~ Third, When the award, though imperfect in
form, could have been amended if it had been a verdict, or the
imperfection disregarded.

Skc. 810. The decision upon the motion shall be subject to
appeal, or writ of error, in the same manner as an order which is
subject to appeal or writ of error in civil actions, but the judgment
entered before motion is made shall not be subject to appeal or writ
of error. :

Sec. 811. If a submission be revoked and an action be brought
therefor, the amount to be recovered shall only be the costs and
damages sustained in preparing for and attending the arbitration.

» —

CHAPTER V.
OrrER T0 CONFESS JUDGMENT.

Sec. 812. The defendant may, at any time before the trial or
judgment, serve upon the plaintiff an offer to allow judgment to be
taken for the sum or property, or to the effect therein specified.
If the plaintiff accept the offer and give notice thereof in five days,
he may file the summons, complaint, and offer, with an affidavit of
notice of acceptance, and judgment may thereupon be entered
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accordingly. If the notice of acceptance be not given within the
time limited, the offer shall be deemed withdrawn, and shall not
be given in evidence, and if the plaintiff fail to recover a more
- favorable judgment, he shall not recover costs, but shall pay the
defendant’s costs from the time of the offer.

CHAPTER VL
Acrions ForR DEBTS NOT DUE.

SkEc. 813. Actions may be commenced on any note, bill, bond,
or other instrument in writing, for the payment -of money, or for
the delivery of any gold dust, or gold or silver bullion, before the
same shall have become due, when it shall appear by the affidavit
of the plaintiff, or some one in his behalf: First, That the defend-
ant is leaving, or is about to leave, this Territory, taking with him
property, moneys, rights, credits, or other articles that might be
subject to the payment of the debt. Second, That the defendant is
disposing of his property, or is about to dispose of property subject
to execution, for the purpose of defrauding his creditors. The affi-
davit shall also state the nature of the indebtedness and the amount
due the plaintiff The affidavit shall be filed with the complaint.

SEc. 814. Attachments may be issued in such cases under the
same rules and subject to like restrictions as provided for in other
cases.

Skc. 815. The defendant may by plea put in issue the matters
alleged in the affidavit herein required, and if the defendant fail to
substantiate them, the suit shall abate.

Sec. 816. The court, or a judge thereof or a probate Judge,
may, on motion, after reasonable notice to the plaintiff, dismiss
such action if it appear that there was no sufficient grounds for the
commencement of the same.
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TITLE XII.

CHAPTER 1
Or WITNESSES.

Skc. 817. No person shall be disqualified as a witness in any
civil action or proceeding, by reason of his interest in the event of
the same as a party or otherwise, or by reason of his conviction of
a crime, but such interest or conviction may be shown for the pur-
pose of affecting his credibility.

Skc. 818. Any party to a civil action or proceeding may com-
pel any adverse party or person for whose benefit such action or
proceeding is instituted, prosecuted or defended at the trial or by
deposition, to testify as a witness, in the same manner and subject
to the same rules as other witnesses.

Sec. 819. No party shall be allowed to testify by virtue of
anything herein contained, where the adverse party is an executor
or administrator of a deceased person, when the facts to be proved
transpired before the death of such deceased person.

Skc. 820. The following persons shall be incompetent to testify:
First, Persons who are of an unsound mind at the timie of their
production for examination. Second, Children under ten years of
age who appear incapable of receiving just impressions of the facts
respecting which they are examined or of relating them truly, but
the court in its discretion may allow such children to testify, and
the facts herein enumerated shall go to their credibility. Third,
Husband or wife for or against each other, or concerning any com-
munication made by one to the other during the marriage, whether
called as a witness while that relation existed or afterwards.
Fourth, An attorney concerning any communication made to him
by his client in that relation, or his advice thereon, without the
client’s consent. Fifth, A clergyman or priest concerning any
confession made to him, in his professional character, in the course
of discipline enjoined by.the church to which he belongs, without
the consent of the person making the confession. Sixth, A negro,
Indian, or Chinaman, where the parties to the action are white
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persons, but if the parties to an action or either of the parties is
an Indian, negro, or Chinaman, a negro may be introduced as a
witness against such negro, an Indian against such Indian, or a
Chinaman against such Chinaman. A negro within the meaning
of this act is a person having one-eighth or more of negro blood,
an Indian is a person having one-half or more of Indian blood, and
a Chinaman is a person having one-half or more Chinese blood.

SEc. 821. The clerks of the district and probate court shall, on
application of any person having a cause or any matter pending in
the court, issue a subpeena for witnesses, under the seal of the
court, inserting all the names required by the applicant in one sub-
peena, which may be served by the sheriff, or by the party, or by
any other person. When a subpeena is not served by the sheriff,
proof of service shall be shown by affidavit; where served by the
sheriff, by his certificate ; but no costs of service shall be allowed
except when served by the sheriff. \ .

8gc. 822. The subpeena shall be issued as follows: First, To
require attendance before a court or at a trial of an issue therein.

Second, To require attendance out of court before a judge, justice, -

or any other officer authorized to administer oaths or take testimony
-in any matter under the laws of this Territory. It shall be issued
by the judge, justice, or other officer before whom the attendance
is required. Third, To require attendance before a commissioner
appointed to take testimony by a court of any other state or terri-
tory.

Sec. 823. The service of the subpoena shall be by reading the
same to the witness, or by leaving a copy at his usual place of
abode, but such copy need not contain the name of any other wit-
ness. ,

Sec. 824. No person shall be compelled to attend as a witness
unless his fees for travel to and from the place of trial and one
days’ attendance there is either paid or tendered to him at the time
of the service of the subpcena if demanded by him; and the per-
son making the service shall state in the return what amount of
fees was paid or tendered, and if not paid or tendered, whether a
demand for the same was made or not. .

Sec. 825. No person shall be compelled to attend as a witness
out of the county in which he resides unless his residence is less
than thirty miles from the place of* trial.



112 CIVIL PRACTICE ACT.

SEec. 826. A person present in court, or before a judicial offi-
cer, may be required to testify in the same manner as if he were in
attendance upon a subpoena issued by such officer.

Sec 827. It shall be the duty of a witness duly served with a
subpeena to attend at the time appointed, with any papers under
his control required b} the. subpcena, to answer all pertinent and
legal questious, and unless sooner discharged, to remain until the
testimony is closed.

Sec. 828. A witness shall answer questions legal and pertinent
to the matter in issue though his answers may establish a claim
against himself; but he need not give an answer that would have a
tendency to subject him to punishment for a felony, nor need he
give an answer which will have a direct tendency to degrade his
character, unless it be to the very fact in issue or to a fact from
which the fact in issuo would be presumed ; but a witness shall an-
gwer as to the fact of his previous conviction for felony.

Sec. 829. Disobedience to a subpcena, or a refusal to be sworn,
or to answer as a witness, or to subscribe to an affidavit or deposi-
tion when required, may be punished as contempt by the court or
officer issuing the subpeena or requiring the witness to be sworn,
and if the witness be a party, his complaint may be dismissed or
his answer stricken out.

Szc. 830. A witness disobeying a subpoena shall also forfeit to
the party aggrieved the sum of one hundred dollars and all dam-
ages he may sustain by the failure of the witness to attend, which
forfeiture and damages may be recovered in a civil action.

Sec. 881. In case of the failure of a witness to attend, the
court or officer issuing the subpeena, upon proof of the service
thereof, and other requirement of the law, may issue a warrant to
the sheriff of the county to arrest the witness and bring him before
the court or officer where his attendance is required.

. SEc. 832. If the witness be a prisoner confined in jail or prison
within this Territory, for any other cause than a sentence for felony,
an order for his examination in prison upon deposition, or for his
temporary removal and production before a court or officer for the
purpose of being orally examined, may be made as follows: First,
by the court itself in which the action or proceeding is pending.
Second, By a judge of the supreme court, district court, or pro-
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bate judge of the county where the action or proceeding is pending,
if before a judge or other person out of court.

Skc. 833. Such order can only be made upon affidavit showing
the nature of the action or proceeding, the testimony expected by
the witness, and its materiality.

Skec. 834. If the witness be imprisoned in the county where
the action or proceeding is pending, and for cause other than a sen-
tence for felony, his production may be required; in all other cases
his examination when allowed shall be taken upon deposition.

SEc. 835. Every person served with a subpcena to attend as a
witness before a court, judge, commissioner, referee, or other per-
son, in a cause where the disobedience of the witness may be pun-
ished as a contempt, shall be exonorated from arrest in a civil action
while going to the place of attendance, necessarily remaining there,
and returning therefrom.

CHAPTER 1II.
ON AFFIDAVITS.

Sec. 836. An affidavit to be used before any court, judge, or
officer of this Territory, may be taken before any judge, or clerk
of any court, or any Justlce of the peace, or notary public, of this
Territory.

Sec. 837. An affidavit taken in another state or territory of the
United States, to be used in this Territory, shall be taken before a
commissioner appointed by the governor of this Territory to take
affidavits and depositions in such other state or territory, or before
a judge of record having a seal.

Skc. 838. An affidavit taken in a foreign country, to be used
in this Territory, shall be taken before an ambassador, minister, or
consul of the United States, or before any judge of a court of
record having a seal, in such foreign country.

Skc. 389. When an affidavit is taken before a judge of a court
of any other state or territory, or a foreign country, the genuine-
ness of the signature of the judge, the existence of the court, and
the fact that such judge is a member thereof, shall be certified by
the clerk of the court under the seal thereof.

15
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’ . CHAPTER IIL
DEPOSITIONS TAKEN IN THIS TERRITORY.

Sec. 340. The testimony of a witness of this Territory may be
taken by deposition in an action at any time after the service of
the summons or the appearance of the defendant; and in a special
proceeding after a question of fact has arisen therein in the follow-
ing cases: [First, When the witness resides out of the county in
which his testimony is to be used. Second, When the witness is
about to leave the county where the action is to be tried, and will
probably continue absent when the testimony is required. Third,
When the witness is sick, too infirm to attend the trial, or there is
an apprehension that he will die before the time of trial.

Sec. 841. Either party may have the deposition taken of a
witness in this Territory, before any judge or clerk, or any justice
of the peace or notary public in this Territory, on serving upon the
adverse party previous notice of the time and place of examination,
and showing that the case is one mentioned in the last section, at
any time after the service of the summons or appearance of the de-
fendant, or after the completion of notice by pablication, and at any
time thereafter. When the defendant has not appeared, the notice
may be served on the clerk of the court where the action is pend-
ing. Such notice shall be at least five days, and one additional day
for every twenty-five miles of the distance from the residence of
the party to the place of examination, unless for a cause shown a
judge by order prescribe a shorter time. When a shorter time is
prescribed, a copy of the order shall be served with the notice.

Skc. 342. Either party may attend at such examination, and
put such questions, direct and cross, as may be proper. The depo-
sition when completed shall be carefully read to the witness and
corrected by him in any particular if desired, it shall then be sub-
scribed by the witness, and a certificate attached by the officer tak-
ing the same, that the witness was sworn, the time and place of
taking the deposition, and whether or not the parties were present,
and shall then enclose it in an envelope or wrapper, seal it, and
direct it to the clerk of the court in which the action is pending,
and endorse on the envelope or wrapper the names of the parties to
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the action. Such deposition may be sent through the mail or by
some safe private opportunity, or by any person by which the par-
ties in writing may agree. Such deposition, when so taken, may
be used by either party upon the trial, or othet proceeding against
any party giving or receiving the notice, subject to all legal excep-
tions. But if a party attend at the examination, such party shall -
make no objection at the trial to the form of an interrogatory unless
the same was stated at the time of the examination and noted in the
deposition. A1l objections to a deposition shall be taken before the
commencement of the trial.

Sec. 848, It shall appear at the trial that the cause for taking
the deposition still exists or that such witness is dead.

Sec. 344. When a deposition has been once taken, it may be
read in any stage of the same action or proceeding by either party,
or in-any subsequent action between the same parties for the same
cause, and shall then be deemed the evidence of the party reading it.

CHAPTER 1V.
DEPOSITIONS TAKEN OUT OF THIS TERRITORY.

Sec. 845. The testimony of a witness out of this Territory may
be taken by deposition in an action at any time after the service of
the summons, or the appearance of the defendant, or the publica-
tion of notice to a non-resident, and in a special proceeding at any
time after a question of fact has arisen therein.

Sec. 846. The deposition of a witness out of this Territory
shall be taken upon commission issued by the clerk of the court
where the action or proceeding is pending, under the seal of the
court, on the application of either party. It shall be issued to
some person authorized to take depositions at the place where the
depositions are to be taken, and shall specify the action or proceed-
ing in which the deposition is to be used, the time and place of the
taking of the same, and shall authorize such person to take such
deposition.

Sec. 347. The party taking such deposition shall serve upon
the opposite party a notice stating the time and place of the taking
of such deposition. Such notice shall be served by delivering a
copy thereof to the adverse party or his attorney a sufficient length

“
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of time:to enable such adverse party to travel from his residence,
by the most usually travelled route, to the place of taking such
deposition, and ten days in addition. When such adverse party has
no attorney of record, and his place of residence is unknowa to the
party, such notice may be filed with the clerk of the court in which
the action is pending the time herein specified before the taking of
the deposition. )

Skc. 848. Each party may attend at the taking of such depo-
gition, and put such questions as may be legal and proper. Such
deposition when taken shall be signed by the witness.

Sec. 349. The officer taking the deposition shall administer an
oath to the witness, and when the deposition is completed he shall
enclose the same in an envelope or wrapper, together with the com-
mission issued to him, and the notice or a copy of the notice served
upon the adverse party, and endorse upon the envelope or wrapper
the names of the parties to the action or proceeding, and seal the
same, and direct it to the clerk of the court in which the action is
pending. Such deposition may be transmitted by mail, or by any
person that the parties in writing may agree upon.

Skc. 850. The officer taking such deposition shall append to
the same a certificate, under seal if he have one, showing, First,
The time and place of taking such deposition; Second, That the
witness was sworn according to law; Third, Whether or not the
parties were present in person or by attorney.

Sec. 851. If such deposition be taken by an officer not having
a seal, a certificate of a clerk of a court of record having a seal
shall be appended, showing that the officer taking such deposition is
authorized by the laws of the place where the deposition is taken
to take depositions, and that the person taking the same is author-
ized to exercise the duties of such office.

Skc. 852. Such depositions shall be subject to the same rules
of construction as depositions taken in this Territory.

SEc. 353. A trial or other proceeding shall not be postponed
by reason of a commission not returned, except on evidence satis-
factory to the court that the testimony of the witness is necessary,
and that proper diligence has been used to obtain it.
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CHAPTER V.
PROCEEDINGS TO PERPETUATE TESTIMONY.

Skc. 854. The testimony of a witness may be taken and per-
petuated as provided in this chapter of this act. ‘

Skc. 855. The applicant shall produce to the district judge, or
to a probate judge, an affidavit stating: First, That the applicant
expects to be a party to an action in a court of this Territory, and
in such case the name or names of the persons whom he expects
will be adverse parties; or, Second, That the proof of some fact or
facts is necessary to perfect the title to property in which he is
interested, or to establish marriage, descent, heirship, or any other
matter which may hereafter be anticipated, or if anticipated he may
not know the parties to the suit; and, Third, The name or names
of the witness or witnesses to be examined at his or their place of
residence, and a general outline of the facts expected to be proved,
the judge to whom such petition is presented shall: make an order
allowing the examination and prescribing the notice to be given,
which notice, if the parties are known and reside in this Territory,
shall be personally served on them, and if unknown sugh notice
shall be served on the clerk of the county where the property to be
affected by such evidence is situated, and a notice thereof to be
published in some newspaper to be designated by the judgs making
the order.

Sec. 856. Upon proof of the service of the notice as provided
in the last section, it shall be the duty of the judge before whom
‘the depositions are ordered to be taken, to proceed to take the
depositions of the witnesses named in such petition upon the facts
therein set forth, and the taking of the same may be continued
from time to time in the discretion of the judge.

Sec. 857. The examination shall be by question and answer,
unless the parties otherwise agree. The depositions, when taken,
shall be carefully read to and subscribed by the witness, then certi-
fied to by the judge, and immediately thereafter filed in the office
of the clerk of the district court of the county where the same was
taken, together with the order for the examination, the petition on
which the same was granted, and the proof of service of notice.
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Skc. 858. The affidavits or proof filed with the deposition or
certified copies thereof, shall be prima facie evidence of the facts
therein stated.

Sec. 359. If a trial be had between the parties named in the ,
petition as parties expectant, or their successars in interest, or be-
tween any parties wherein it may be material to establish the fact
which such deposition prove, upon proof of the death or insanity of
the witness or witnesses, or of his or her inability to attend the trial
by reason of age, sickness, or settled infirmity, the deposition or
depositions, or certified copies thereof, may be used by either party,
subject to all legal objections. But if the parties attend at the
examination, no objection to the form of an interrogatory shall be
made at the trial, unless the same was stated at the examination.

CHAPTER VI
OATHS AND AFFIRMATIONS.

SEc. 360. Every court of this Territory, every judge or clerk
of any court, every justice of the peace, every mnotary public,
and every officer authorized to take testimony or to decide upon
evidence in any proceeding, shall have power to administer oaths or
affirmations.

Skc. 861. When a person is sworn who believes. in any chris-
tian religion, he may be sworn according to the peculiar cere-
monies of his religion if there be any such. In other cases, they ’
shall be sworn with uplifted hand to tell the truth, the whole
truth, and nothing but the truth, as they shall answer to Ged.

Sec. 862. Any witness who desires it, may, at his option, in-
stead of taking an oath, make his solemn affirmation, or declaration,
that he will tell the truth, the whole truth, and nothing but the
truth, in the matter pending, and that he does so under the penal-
ties and pains of perjury. A false affirmation, or declaration, shall
be deemed perjury, equally with a false oath.
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CHAPTER VIL
WRITTEN EVIDENCE AND INSPECTION OF DOCUMENTS.

Skc. 868. Any court in which an action is pending, or a judge
thereof, or a probate judge, may, upon notice, order either party to
give to the other within a specified time, an inspection and copy, or
permission to take a copy, of any book, document, or paper in his
possession or under his control, containing evidence relating to the
merits of the action or the defence therein. If compliance with the
order be refused, the court may exclude the book, decument, or
paper, from being given in evidence, or as wanted as evidence by
the party applying; may direct the jury to presume it to be such
a8 he alleges it to be, and the court may also punish the party
refusing, for a contempt. This section shall not be construed to
prevent a party from compelling another to produce books, papers,
or documents, when he is examined as a witness.

SE0. 864. There shall be no evidence of the- contents of a
writing other than the writing itself, except in the following cases :
First, When the original has been lost or destroyed, in which case,
proof of the loss or destruction shall first be made. Second, When
the original is in the hands of the party against whom the evidence
is offered, and he fails to prodice it after reasonable notice. Third,
When the original is a record or other document in the custody of
a public officer. Fourth, When the original has been recorded and
a certified copy of the record is made evidence by statute. Fifth,
When the original consists of numerous accounts or other documents
which cannot be examined in court without great loss of time and
the evidence sought from them is only the general result of the
whole.

Sec. 865. The party producing a writing as genuine which has
been altered, or appears to have been altered, after its execution,
in a part material to the question in dispute, and such alteration is
not noted on the writing, shall account for the appearance or alter-
ation. He may show that the alteration was made by another
without his concurrence, or was made with the consent of the par-
ties affected by it, or otherwise properly or innocently made. If he.
do that, he may give the writing in evidence, but not otherwise.
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Skc. 866. A judicial record of this Territory, or of the United
States, may be proved by the production of the original or copy-
thereof certified by the clerk or other person having the legal cus-
tody thereof under the seal of the court to be a true copy of such
record.

Sec. 867. The records and judicial proceedings of the courts
of any State or Territory of the United States may be proved or
admitted in the courts of this Territory, by the attestation of the
clerk under the seal of the court (if there be a seal), together with
a certificate of the ‘judge, chief justice, or presiding magistrate, as
the case may be, that the said attestation is in due form.

Skc. 868. A judicial record of a foreign country may be proved
by the production of a copy thereof, certified by the clerk, with the
seal of the court annexed (if there be a seal and clerk), or by the
legal keeper of the record, with the seal of his office annexed (if
there be a seal), to be a true copy of such record, together with a
certificate of a judge of the court that the person making the cer-
tificate is the clerk of the court or legal keeper of the record, and
in either case, that the signature is genuine and the certificate is in
due form, and also together with the certificate of the minister or
ambassador of the United States or of a consul of the United States
in such foreign country, that there is such a court, specifying gen-
erally the nature of its jurisdiction, and verifying the signature of
the judge and clerk or other legal keeper of the record.

SEc. 869. A copy of a judicial record of a foreign country
shall also be admissible in evidence upon proof: First, That the
copy offered has been compared by the witness with the original,
and is an exact transcript of the whole of it. Second, That such
original was in the custody of the clerk of the court or other legal
keeper of the same. And Third, That the copy is duly attested
by a seal which is proved to be the seal of the court where the

record remains if it be the record of a court, or (if there be no
such seal, or if it be not a record of a court) by the signature of
the legal keeper of the original. -

Sec. 870. Printed copies in volumes of statutes, codes, or other
written law enacted by any other State or Territory, or foreign
government, purporting or proved to have been published by author-
ity thereof, or proved to be commonly admitted as evidence of the
existing law in the courts and judicial tribunals of such State
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Territory, or government, shall be admitted by the courts and
officers of this Territory on all occasions as presumptive evidence
of such laws.

TITLE XIII.

CHAPTER 1.
WerIT oF CERTIORARI OR REVIEW.

Sec. 871. The writ of Certiorari may be denominated a writ
of review.

Sec. 872. This writ may be granted, on application, by any-

court of this Territory, except a justice’s court. The writ shall be
~ granted in all cases where an inferior tribunal, board, or officer,
exercising judicial functions, has exceeded the jurisdiction of such
tribunal, board, or officer, and there is no appeal, nor in the judg-
ment of the court any other plain, speedy and adequate remedy.

SEec. 873. The application shall be made on affidavit by the
party beneficially interested and the court may require a notice of
the application to be given to the adverse party, or may grant an
order to show cause why it should not be allowed, or may grant the
writ without notice.

Sec. 874. The writ may be directed to the inferior tribunal,
board, or officer, or to any other person having custody of the
record or proceedings to be certifiecd. When directed to a tribunal,
the clerk, if there be one, shall return the writ with the transeript
required.

Sec. 875. The writ of review shall command the party to-
whom it is directed, to certify fully to the court issuing the writ at:
a specified time and place, and annex to the writ a transcript of the-
record and proceedings (describing or referring to them with con-
venient certainty), that the same may be reviewed by the court,
and requiring the party in the meantime to desist from the further
proceedings in the matter to be reviewed.

Skc. 876. If a stay of proceedings be not mentloned the words -
requiring the stay shall be omitted from the writ. These words
may be inserted or omitted in the sound discretion of the court,

16 :
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but if omitted the power of the inferior court or officer shall not be
suspended nor the proceedings stayed.

Sec. 877. The writ shall be served in the same manner as a
summons in a civil action, except when otherwise expressly directed
by the court. '

Skc. 878. The review on this writ shall not be extended further
than to determine whether the inferior tribunal, board, or officer,
has regularly pursued the authority of such tribunal, board, or
officer. _

Sec. 879. If the return of the writ be defective, the court may
order a further return to be made. When a full return has been
made, the court shall proceed to hear the parties or such of them as
shall attend for that purpose, and may thereupon give judgment,
either affirming, or annulling, or modifying the proceedings below.

Sec. 880. A copy of the judgment required by the clerk shall
be transmitted to the inferior tribunal, board, or officer, having the
custody of the record or proceeding certified up.

Skc. 381. A copy of the judgment, signed by the clerk,
entered upon or attached to the writ and return, shall be entered
by the clerk of such inferior tribunal, board, or officer, in the rec-
ords of such tribunal, board, or officer. If the proceeding be had
in any other than the superior court, an appeal may be taken in
the same manner, and upon the same terms, as from a judgment in
a civil action.

CHAPTER I1I.
WRIT 0F MANDATE.

SEc. 362. The writ of mandamus may be denominated the
writ of mandate.

Sec. 383. It may be issued by any court in this Territory,
except justice’s court, to any inferior tribunal, corporation, board,
er person, to compel the performance of an act which the law espe-
cially enjoins as a duty resulting from an office, trust, or station,
or to compel the admission of a party to the enjoyment and use of
a right or office to which he is entitled and from which he is unlaw-
fully precluded by such inferior tribunal, corporation, board, or
person.
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Sec. 884. This writ shall be issued in all cases where there is
not a plain, speedy and adequate remedy in the ordinary course of
law. 1t shall be issued upon affidavit on the application of the
party beneficially interested.

Sec. 885. The writ shall be either alternative or peremptory.
The alternative writ shall state generally the allegation against the
party to whom it is directed, and command such party immediately
after the receipt of the writ, or at some other specified time, to do
the act required to be performed, or to show cause before the court
at a specified time and place why he has not done so. The peremp-
tory writ shall be similar in form, except the words requiring the
party to show cause why he has not done as commanded shall be
omitted and a return day inserted.

Sec. 886. When the application to the court is made without
notice to the adverse party, and the writ be allowed, the alternative
shall be first issued, but if the application be upon due notice, and
the writ be allowed, the peremptory may be issued in the first
instance. The notice of application when given shall be at least
ten days. The writ shall not be granted by default. The case
shall be heard by the court, whether the adverse party appear or not.

Skc. 887. On the return day of the alternative, or the day on
which the application of the writ is noticed, or such further day as
the court may allow, the party on whom the writ or notice shall
have been served, may show cause, by answer, under oath, made in
the same manner as an answer to a complaint in a civil action.

Sec. 3888. If an answer be made which raises a question as to
a matter of fact essential to the determination of the motion, and
affecting the substantial rights of the parties, and upon the sup-
posed truth of the allegation on which the application for the writ
is based, the court may, in its discretion, order the question to be
tried before a jury, and postpone the argument until such can be had,
and the verdict certified to the court. The question to be tried
shall be distinctly stated in the order for the trial, and the county
shall be designated in which the same shall be had. The order
may also direct the jury to assess damages which the applicant may
have sustained, in case they find for him.

Skc. 889. On the trial, the applicant shall not be precluded -
by the answer .of any valid objection to its sufficiency, and may

\
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countervail it by proof, either in direct denial or by way of
avoidance.

Sgc. 890. If either party be dissatisfied with the verdict of the
Jury, he may move for a new trial by filing reasons therefor. The
motion for a new trial may, upon reasonable notice, be brought on
before the judge of the court in which the cause was tried, either in
term or vacation. If a new trisl be granted, a jury shall within
five days thereafter, unless the parties agree to a longer time, be
summoned to try the issue. After a second verdict in favor of the
same party, a new trial shall not be had.

Sec. 891. If no notice of a motion for a new trial be given, or
if given be denied, the clerk within five days after the rendition of
the verdict, or denial of the motion, shall transmit to the court in
which the application for the writ is pending, a certified copy of the
verdict, attached to the order of trial, after which either party may
bring on the argument of the application upon reasonable notice to
the adverse party.

Sec. 392. If no answer be made, the case shall be heard on
the papers of the applicant. If answer be made which does not
raise a question of fact necessary to be tried by a jury, but only
such matters as may be explained or avoided by a reply, the court
may in its discretion grant time for replying. If the answer or
answer and reply raise only questions of law, or put in issue im-
material statements not affecting the substantial rights of the par-
ties, the court shall proceed to hear or fix a day for hearing the
arguments of the case.

Sec. 893. If a judgment be given for the applicant, he shall
recover the damages which he shall have sustained as found by the
jury, or as may be determined by the court or referees upon a refer-
ence, to be ordered, together with costs; and for such damages and
costs an execution may issue, and a peremptory mandate shall also
be awarded without delay. ’

Sec. 894. The writ shall be served in the same manner as a
summons in a civil action, except when otherwise expressly directed
by order of the court.

Skc. 895. When a peremptory mandate has been issued and
directed to any inferior tribunal, corporation, board, or person, if it
' appears to the court that any member of such tribunal, corporation,
or board, or such person upon whom the writ has been personally
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served has, without just excuse, refused or neglected to obey the
same, the court may, on motion, impose a fine not exceeding one
thousand dollars. In case of persistence in a refusal of obedience,
the court may order the party to be imprisoned for a period not
exceeding three months, and may make any order necessary and
proper for the complete enforcement of the writ. If a fine be im-
posed upon a judge or officer who draws a salary from the Terri-
tory or county, a certified copy shall be forwarded to the auditor or
county treasurer, as the case may be, and the amount thereof may
be retained from the salary of such judge or officer. Such judge
or officer, for this wilful disobedience, shall also be deemed guilty of
a misdemeanor in office.

TITLE XIV.

CONTEMPTS AND THEIR PUNISHMENTS.

Sec. 896. The following acts or omissions shall be deemed
contempts : First, Disorderly, contemptuous, or insolent behavior
toward the judge while holding court or engaged in his judicial
duties at chambers, or towards referees or arbitrators whilst sitting
on a reference or arbitration tending to interrupt the due course
of a trial, reference, or arbitration, or other judicial proceeding.
Second, A breach of the peace, boisterous conduct, or violent dis-
turbance in presence of the court or its immediate vicinity tending
to interrupt the due course of a trial or other judicial proceeding.
Third, Disobedience or resistance to any lawful writ, order, rule,
or process issued by the court or judge at chambers. Fourth,
Rescuing any person or property in the custody of an officer by
virtue of an order or process of such court or judge at chambers.

SEc. 897. When a contempt is committed in the immediate
view of the court or judge at chambers, it may be punished sum-
marily. When the contempt is not committed in the immediate
view or presence of the court or judge at chambers, an affidavit
shall be presented to the court or judge of the facts constituting
the contempt, or a statement of the facts by the referees or arbi-
trators.

Sec. 898. An attachment may be issued by an order of the
court for the arrest of the person accused, and that he be held to
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bail in the sum specified therein for his appearance at a time to be
specified.

Skc. 899. When the person arrested has been brought up or
appeared, the court or judge shall proceed to investigate the charge,
and shall hear any answer which the person arrested may make to
the same, and may examine witnesses for or against him, for which
an adjournment may be had from time to time.

Sec. 400. When the oontempt consists in the omission to per-
form an act which is yet in the power of the person to perform, he
may be imprisoned until he shall have performed it, and in that
case the act shall be specified in the warrant of commitment; in all
other cases of contempt the court or judge may impose a fine not
exceeding five hundred dollars and imprisonment not exceeding five
days.

TITLE XV.

Or Costs.

Sec. 401. Costs shall be allowed to the plaintiff, upon judg-
ment in his favor in the following cases: First, In an action for
the recovery of real property. Second, In an action to recover
possession of personal property when the value amounts to fifty
dollars or over, such value to be determined by the jury, court,
or referece by whom the action is tried. Third, In an action to
recover money or damages where the plaintiff recovers fifty dollars
or over. Fourth, In a special proceeding in the nature of an
action.

Skc. 402. When several actions are brought on one bond, un-
dertaking, promissory note, bill of exchange, or other instrument
in writing, or in any other case for tho same cause of action, against
several parties who might have been joined as defendants in the
same action, no costs shall be allowed the plaintiff in more than
one of such actions, which may be at his election, if the party pro-
ceeded against in the other actions were at the commencement of
the previous action openly within the Territory, but the disburse-
ment of the plaintiff shall be allowed to him in each action.

Skc. 408. Costs shall be allowed to the defendant upon a judg-
ment in his favor in actions for the recovery of real or personal
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property, in actions for the recovery of money, and in a special
proceeding in the nature of an action.

SEec. 404. In other actions than those herembefore mentioned,
costs may be allowed or not, and if allowed may be apportioned be-
tween the parties on the same or adverse sides in the discretion of
the court.

Sec. 405. If any defendant defend in his own interest alone, if
he recover judgment he shall recover costs.

SEc. 406. In the following cases the costs of an appeal or writ
of error shall be in the discretion of.the court: First, When a
new trial is ordered. Second, When the judgment is modified.:

Skc. 407. The fees of referees shall be ten dollars to each for
every day spent in the business of reference, and the parties shall
not agree upon any other rate of compensation, nor shall any other
rate of compensation be allowed by the courts.

SEc. 408. When an application is made to a court or referee
to postpone a trial, the payment of costs occasioned by the post-
ponement may be imposed in the discretion of the court or referee
as a condition of granting the same.

Sec. 409. When in action for the recovery of money only the
defendant alleges in his answer that before the commencement of
the action he tendered to the plaintiff the full amount to which he
was entitled, and deposited in court for the plaintiff the amount so
tendered, and the allegation found to be true, the defendant shall
recover costs.

Sec. 410. In an action prosecuted or defended by an executor,
administrator, trustee of an express trust, or -person expressly au-
thorized by statute, costs may be recovered as in an action/ by or
against a person prosecuting or defending in his own right; but
costs shall by the judgment be made chargeable only upon the es-
state, fund, or party represented, unless the court shall direct the
same to be paid by the plaintiff or defendant personally for mis
management or bad faith in the prosecution or defence.

Sec. 411. When the decision of a court of inferior jurisdic-
tion in a special proceeding is brought before a court of higher
jurisdiction for a review in any other way than by appeal, the same
costs shall be allowed as in cases on appeal, and may be collected
by execution or in such manner as the court may direct, accordmg
to the nature of the case.
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Sec. 412. The party entitled to recover costs, and claims the
same, shall deliver to the clerk of the court within two days after
the entry of judgment a memorandum of the items of his costs and
necessary disbursements in the action or proceeding, which memo-
randum shall be verified by the party, or some one in his behalf,
stating that the items are correct, and that the disbursements have
been necessarily incurred in the action or proceeding.

Sec. 4138. The clerk shall include in the judgment entered up
by him the costs, per centage allowed, and any interest on the ver-
dict from the time it was rendered.

Sec. 414. When the plaintiff in an action resides out of the
Territory, or is a foreign corporation, security for the costs and
charges that may be awarded against such plaintiff may be required
by the defendant; when required, all proceedings in the action shall
be stayed until an undertaking, with sufficient sureties, be filed
with the clerk, to the effect that they will pay such costs and
charges as may be awarded against the plaintiff by judgment or
in the process of the action, not exceeding three hundred dollars.
A new or an additional undertaking may be ordered by the court
or judge upon proof that the original undertaking is insufficient
gsecurity, and proceedings in the action stayed untll such new or
additional undertaking be filed.

Skc. 415. Each of the sureties on the undertaking mentioned
above shall annex to the same an affidavit that he is a resident
within the county and is worth double the amount specified in the
undertaking over and above all juet debts and liabilities exclusive
of property exempt from execution.

Skc. 416. If the undertaking be not filed within the time lim-
ited by the court, the action may on motion be dismissed.

.

TITLE XVI.

MoTioNS, ORDERS, AND SERVICE OF PAPERS.

Sec. 417.  Every direction of court or judge made or entered
in writing and included in a judgment is denominated an order.
An application for an order is a motion.

SEc. 418. Motions shall be made in the county in which the
action is brought, or in an adjoining county in the same district.
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Sec. 419. When a written notice of a motion is necessary, it
shall be given, except as otherwise provided, five days before the
time appointed for the hearing, if the court is held in the same dis-
trict where both parties reside, otherwise ten days: but the court
or judge, or a probate judge, may prescribe a shorter time.

Sec. 420. When a notice of a motion is given, or an order to
show cause is made returnable before a judge out of court, and at a
time fixed for the motion or the return day of the order, the judge
is unable to hear the parties, the matter may be- transferred by his
order to some other judge before whom it might originally have
been brought.

SEc. 421. When notices or other papers are required to be
served on the party or attorney, the same shall be served by deliv-
ering a copy thereof to such party or attorney, or by leaving a copy
of the same at the usual place of business or place of abode of such
party, or the office or place of abode of such attorney, between the
hours of eight in the morning and six in the evening.

Sec. 422. Service may be made by mail where the person
making the service and the person on whom the service is to be
made reside in different places, between which there is a regular
communication by mail. In case of service by mail, the notice or
other paper shall be deposited in the post office, addressed to the
person on whom it is to be served, at his place of residence or post
office address, and the postage paid, and in such case the time of
service shall be increased one day for every twenty-five miles dis-
tance between the place of deposit and the place of address.

Sec. 423. All notices or other papers which it is necessary to
gerve upon a party, except original or final process, or proceeding
to bring a party into court for contempt, may be served, either upon
the party or his attorney, or one of several attorneys in the action.

Sec. 424. An affidavit, notice, or other paper, without the title
of the action or proceeding in which it is made, or with a defective
title, shall be as valid and as effectual for any purpose as if duly
entitled, if it intelligibly refer to such action or proceeding.

17
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TITLE XVII.

MISCELLANEOUS PROVISIONS.

Sec. 425. The supreme court may make rules not inconsistent
with the constitution and laws of this Territory for its own govern-
ment and the government of the district courts, and the probate
court may make such rules for its government, but such rules shall
not be in force until thirty days after their adoption and publica-
tion. If the supreme court fail to make rules for the government
of the district courts, the district courts may make their own rules,
and until the meeting of the supreme court such district courts may
make their own rules, to be published as above provided.

Sec. 426. Successive actions may be maintained upon the same
contract or transaction whenever after the former action a new cause
of action arise therefrom. ,

SEec. 427. Whenever two or more actions are pending at one
time, between the same parties and in the same court, upon cause
of action which might have been joined, the court may order the
actions to be consolidated into one.

SEc. 428. An action may be brought by one person against
another for the purpose of determining an adverse claim which the
latter makes against the former for money or property upon alleged
obligation, and also against two or more persons for the purpose of
compelling one to satisfy a debt due to the other for which the
plaintiff is bound as security.

SEc. 429. When there are three referees or arbitrators all

shall meet, but two of them may do any act which might be done
by all. ' :
Sec. 430. The time within which an act is to be done as pro-
vided in this act, shall be computed by excluding the first and in-
cluding the last day; if the last day be Sunday, or any other day
" on which ordinary legal business cannot be.transacted, it shall be
excluded.

Skc. 481. In an action brought against a sheriff for an act
done by virtue of his office, if he give written notice thereof to the
sureties on any bond of indemnity received by him, the judgment
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received therein shall be sufficient evidence of his right to recover
against such sureties; and the court or judge, in vacation, may on
motion, upon notice of five days, order judgment to be entered up
against them for the amount so recovered, including costs.

Sec. 482. Words used in this act in the present tense shall be
deemed to include the future as well as the present; words used in -
the singular number shall be deemed to include the plural, and the
plural the singular; and words used to include the masculine gen-
der shall include the feminine gender; writing shall be deemed to
include printing or printed paper: oath to include affirmation or
declaration ; signature or subscription to include, when the person
cannot or is unable to write, his name being written near it and
witnessed by a person who writes his own name as a witness.

Src. 433. In all cases where an undertaking by the provisions
of this act is required, it shall be the duty of the person taking the
same to require the sureties to accompany the same with an affidavit
that they are each worth the sum specified in the undertaking over
and above their just debts, liabilities, and property exempt by law
from execution. Provided, That when the amount specified in the
undertaking exceeds three thousand dollars, and there are more
than two sureties thereon, they may state in their affidavits that
they are severally worth amounts less than that expressed in the
undertaking, if the whole amount be equivalent to that of two suf-
ficient sureties.

Skc. 434. The court or judge thereof in which an action is
pending may, upon the application of either party, upon reasonable
notice to the other, appoint a receiver to take charge of any prop-
erty in dispute and make such disposition of the same as the court
or judge shall direct, under such rules and prescriptions as to bonds
as the court may think proper. The court shall also have power to
make such application of the proceeds of any property, or other
proceeds in the hands of any receiver appointed by any inferior
power, belonging to the parties in the action, as the court may
think just and proper.

SEec. 435 A receiver appointed as mentioned in the last sec-
tion, shall keep an accurate account of all proceeds of any property
or business that may come into his hands by virtue of his trust,
and all amounts paid out by him for the expense of keeping any
" property or carrying on any business, and shall pay over the same
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according to the order of the court. Such receiver shall be allowed
such compensation for his services as the court may think proper,
to be paid out of any money in his hands belonging to the parties
in action.

Skc. 436. Writs of certiorari and mandamus may be issued
in the cases prescribed in this act by a judge of the supreme court,
district court, or probate court, in vacation, and may in the discre-
tion of the judge issuing the writ be made returnable, and a hear-
ing may be had thereon on the return day in vacation.

Sec 437. Whenever property has been taken by an officer
under a writ of attachment, in pursuance of the provisions of this
act, and it shall be made to appear satisfactorily to the court, or a
judge thereof, or a probate judge, that the interest of the parties
to the action will be subserved by a sale thereof, the court or judge
may order such property to be sold in the same manner as property
is sold uﬁar an execution, and the proceeds to be deposited in court
to abide ¥e judgment in the action. Such order shall be made
only upon notice to the adverse party or his attorney in case such
party has been personally served with summons in the action.

Sec. 438. A copy of any récord or document or paper in the
custody of a public officer of this Territory or of the United States
within this Territory, certified under the official seal, or verified by
the oath of such officer, to be a true, full and correct copy of the
original in his custody, may be read in evidence in an action or
proceeding in the courts of this Territory in the like manner and
with the like effect as the original could be if produced.

SEec. 4839. When two or more persons associated in any busi-
ness, transact such business under a common name, whether it com-
prises the names of such persons or not, the associates may be sued
by such common name, the summons in such cases being served on
one or more of the associates; but the judgment in such cases shall
bind only the joint property of the associates.

Sec. 440. All decisions given upon an appeal upon questions
of law alone, in any appellate court in this Territory, shall be given
in writing, with the reasons therefor, and filed with the clerk of
the court.

SEc. 441. A defendant against whom an action is pending
upon a contract or specific personal property, may at any time be-
fore answer, upon affidavit that a person not a party to the action,
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makes against him, without any collusion with him, a demand upon
the same contract or for the same property, upon due notice to such
person and the adverse party, apply to the court to substitute
such person in his place and discharge him from liability to either
party, on his depositing in the court the amount claimed on the
contract, or delivering the property. or its value to such person as
the court may direct, and the court may in its discretion make the

order. '

Sec. 442. Any person shall be entitled to intervene in an
action who has an interest, in the matter in litigation, in the suc-
cess of either of the parties to the action, or an interest against
both. An intervention takes place when a third person is permitted
to become a party to an action between other persons, either in
joining the plaintiff in claiming what is sought by the complaint,
or by uniting with the defendant in resisting the claims of the
plaintiff, or by demanding anything adversely to both the plaintiff
and defendant.

SEec. 443. Any third person may intervene, either before or
after issue has been joined in the cause.

Skc. 444. The intervention shall be by petition or complaint,
filed in the court in which the action is pending, and it must set
forth the grounds upon which the intervention rests. A copy of
the petition or complaint shall be served upon the parties to the
action- against whom anything is demanded, who shall answer as if
it were an original complaint in the action.

SEc. 445. The court shall determine upon the intervention at
the same time that the action is decided. If the claim of the party
intervening is not sustained, he shall pay all costs incurred by the
intervention.

SEC. 446. On the trial of any action in a court of record, at
the request of either party, the court may in its discretion appoint
a competent person to take down the testimony in writing.

Skc. 447. The party postponing a trial in any court of record,
shall also, if required by the adverse party, consent that the testi-
mony of any witness of such adverse party who is in attendance be
then taken before any judge or clerk of the court in which the
cause is pending, or before any notary public, or other officer
authorized to take depositions, as the court may indicate, which
shall accordingly be done, and the testimony so taken may be read
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in the trial with the same effect, and subject to the same objections,
a8 if the witness was produced.

Sec. 448. Whenever costs are awarded to a party by an appel-
late court, such party may have an execution for the same on filing
a remittitur with the clerk of the court below, and it shall be the
duty of such clerk, whenever the remittitur is filed, to issue the
execution upon application therefor. And whenever costs are
awarded to a party by an order of any court, such party may have
an execution therefor in like manner as upon a judgment.

Skc. 449. The supreme court, the several district courts, and
the several probate courts, of this Territory, shall be courts of
record. ,

Skc. 450. The sittings of every court of justice shall be public,
except as provided in the next section,

Sec. 451. In an action for divorce, the court may direct the
trial of any issue of fact joined therein to be private, and upon such
directions all persons may be excluded except the officers of the
court, the parties, their witnesses and counsel.

Sec. 452. Every court shall have power, First, To preserve
and enforce order in its immediate presence. Second, To enforce
order in tho proceedings before it, or before a person or persons
empowered to conduct a judicial investigation under its authority.
Third, To compel obedience to its lawful judgments, orders and
process, and to the lawful orders of its judge out of court in an
action or proceeding pending therein. Fourth, To control, in
furtherance of justice the conduct of its ministerial officers.

SEc. 458. A judge shall not act as such in any of the following
cases: In an action or proceeding to which he is a party, or in
which he is interested, when he is related to either party by con-
sanguinity or affinity within the third degree, when he has been
attorney or counsel for either party in the action or proceeding.

Sec. 454. A judge shall not act as attorney or counsel in a
court in which he is a judge, or in an action or proeeeding removed
therefrom to another court for review, or in any action or proceed-
ing from which an appeal may lie in his own court.

Sec. 455. A judge of the supreme court, or of the district
court, shall not act as attorney or counsel in any court, except in
an-action in which he is a party to the record. -
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SEc. 456. A judge, or justice of the peace, shall not have a
partner acting as attorney or counsel in any court in this Territory.

Sec. 457. If an application for an order, made to a judge of a
court in which the action or proceeding is pending, be refused in
whole or in part, or be granted conditionally, no subsequent appli-
cation for the same order shall be made to any other judge, except
of a higher court: Provided, That nothing in this section shall be
so construed as to apply to motions refused for any informalities in
the papers or proceedings necessary to obtain an order.

Sec. 458. A violation of the last section may be punished as a
contempt, and an order made contrary thereto may be revoked by
the judge who made it, or vacated by a judge of a court in which
the action or proceeding is pending.

Sec. 459. The judges of the supreme court, of the dlstnct
courts, and of the probate courts, shall have power in any part of
the Territory, and justices of the peace within their respective
counties shall have power, to take and certify, First, The proof and
acknowledgment of a conveyance of real property, or of any other
instrument required to be proved or acknowledged. Second, An .
affidavit to be used in any court of justice in this Territory.

SEc. 460. No action or proceeding in a court of justice shall
be affected by a vacancy in the office of all or any of the judges, or
by a failure of a term thereof.

Skec. 461. Every written proceeding in a court of justice in
this Territory, or before a judicial officer, shall be in the English
language, but such abbreviations as are now commonly used in that
that language may be used and numbers may be expressed by fig-
ures or numerals in the customary manner.

Sec. 462. Each of the following courts, and no others, shall
have a seal: First, The supreme court.. Second, The district
courts. Third, The probate courts. -

Sec. 468. The clerk of each court shall keep the seal thereof.

" Sec. 464. The seal of the court need not be affixed to any pro-
ceeding therein, except, First, To a summons, writ, or subpeena.
Second, To the proof of a will, or the appointment of an executor,
an administrator, or guardian. Third, To the authentication of a
copy of a record, or other proceeding of the court, or of an officer
thereof, for the purpose of evidence in another court, and such other
cases as may be prescnbed by law.
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Skc. 465. The seal may be affixed by impressing it upon the
paper, or on a substance attached to the paper and capable of re-
ceiving the impression.

Skc. 466. The courts of justice may be held, and judicial
business may be transacted, on any day except as provided in the
next section.

Skc. 467. No court shall be opened, nor shall any judicial
business be transacted, on Sunday, New Year’s day, Fourth of
July, Christmas day, Washington’s birth day, Thanksgiving day,
or on a general election, except for the following purposes: First,
To give upon their request instructions to a jury then deliberating
on their verdict. Second, To receive a verdict or discharge a jury.
Third, For the exercise of the powers of a magistrate in a criminal
action, or in a proceeding of a criminal nature. Fourth, When it
shall appear by the affidavit of the plaintiff, or some one in his be-
half, in cases for the recovery of specific personal property, that
the defendant is about to conceal, dispose of, or remove such prop-
erty out of the jurisdiction of the court, an order for taking pos-
session of the same may be issued on any day. Fifth, When an
application for a writ of attachment is made, and it shall appear by
the affidavit of the plaintiff, or some one in his behalf, that the de-
fendant is about to dispose of, conceal or remove property subject to
execution or attachment out of the jurisdiction of the court, a writ
of attachment may be issued on any day. When the day fixed for
the opening of a court shall fall on any of the days mentioned in
this section, the court shall stand adjourned until the next succeed-
ing day.

Skc. 468. Every court of justice, except a justices’ court,
shall sit at the county seat of the county in which it is held, except
as may be otherwise provided by law. No justice of the peace
shall hold a court in any other county or city than the one for
which he shall have been elected.
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TITLE XVIII.

CouRTs OF JUSTICE OF THIS TERRITORY.

SEc. 469. The following shall be the courts of justice of this
Territory: First, The supreme court. Second, The district courts.
Third, The probate courts. Fourth, The justices’ court. ’

R Supreme Court.

SEc. 470. The supreme court shall have appellate jurisdiction
in all civil cases where the amount in dispute exceeds one hundred
dollars, and in all criminal cases tried in the district courts, and
shall hold its sessions at the capital at the times fixed by law.

District Court.

Sec. 471. The Territory shall be divided into three judicial
districts.

SEc.  472. There shall be a district judge for each of the judi-
cial district. The courts held by them shall be district courts of
the Territory. The jurisdiction of these courts shall be of two.
kinds. First, Original. Second, Appellate.

Sec. 478. The district court shall have original jurisdiction im
civil cases where the amount in dispute, or value of the property
sued for, exceeds fifty dollars, and in all criminal cases not other-
wise provided for. Provided, The district court may enter judg--
ment for a less sum than fifty dollars upon the plaintiff paying
costs, and may in like manner enter judgment for the recovery of
personal property of less than fifty dollars value.

Sec. 474. The appellate jurisdiction of these courts shall ex-
tend to hearing upon appeal an order or judgment of a probate
court or justice of the peace in the cases provided by law.

Skc. 475. The courts and judges thereof shall have power to
issue all writs necessary and proper to the complete exercise of the
power conferred on them by the constitution, organic act, and laws
of this Territory.

Skc. 476. The terms shall be held at such times and places as
provided by law. If a room for holding the court bé not provided

18 )
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by the county, together with attendants, fuel, lights, and stationery,
suitable and sufficient for the transaction of business, the court may
direct the sheriff to provide such room, attendants, fuel, lights, and
stationery, and the expense shall be a county charge.

Skc. 477. The district judges shall at all reasonable times,
when not engaged in holding courts, transact such business at their
chambers as may be done out of court. At chambers they may
try and determine writs of mandamus, certioruri, and quo war-
ranto, hear and dispose of all applications for orders and writs
which are usually grauted in the first instance upon an ex parte
application, and may in their discretion also hear applications to
discharge such orders and writs. :

Skc. 478. When an action or proceeding is commenced in a
district court in which a probate court has concurrent jurisdiction,
the district court may, if the parties agree, by order transfer the
same to the probate court of the same county. Upon such trans-
ferance the probate court shall have and exersise over such action
or proceeding the same jurisdiction as if originally commenced
therein.

Probate Court.

SEc. 479. There shall be in each county a probate court with
the jurisdiction conferred by this chapter.

Skec. 480. The probate court shall have power to open and
receive the proof of last wills and testaments and to admit them
to probate, to grant letters testamentary of administration and of
guardianship, and to revoke the same for cause shown according to
law, to compel executors and administrators and guardians to ren-
der an account when required, or at the period by law to order the
sale of property of estates or belonging to minors, to order the pay-
ment of debts due by estates, to order and regulate the partitions
of property or estates of deceased persons, to compel the attendance
of witnesses, to appoint appraisers or arbitrators, to compel the
production of title deeds, papers, or other property of an estate or
of a minor, and to make such other orders as may be necessary and
proper in the exercise of the jurisdiction conferred on the probate
court.

Skc. 481. The probate judge shall have power in vacation to
appoint appraisers to receive inventories and accounts to be filed in



. LAWS OF MONTANA TERRITORY. 139

his court, to suspend the powers of executors, administrators, or
guardians in the cases allowed by law, to grant letters testamentary
of administration or of guardianship, to approve claims and bonds,
and to direct the issuance from his court of all writs and process
necessary in the exercise of his powers as probate judge.

SEec. 482. The probate court shall have concurrent jurisdiction
with the district courts in all civil actions where the amount in con-
troversy shall not exceed twenty-five hundred dollars.

SEc. 483. The probate court and the judge thereof shall have
power at chambers to try and determine ‘suits of mandamus, cer-
tiorari, and quo warranto, and to issue all writs necessary or
proper to the complete exercise of the powers conferred upon it by
this and other statutes, and in the absence of the district judge
from the county to issue writs of habeas corpus and injunctions.

Sec 484. If a room for holding the court be not provided by
the county, together with attendants, fuel, lights, and stationery,
suitable and sufficient for the transaction of business, the court may
direct the sheriff to procure such room, attendants, fuel, lights, and
stationery at the expense of the county.

SEec. 485. A regular term of the probate court shall be held at
the county seat of each county or the first Monday in April, June
August, October, December and February of each year, for the
transaction of all business of which said court has jurisdiction.
Provided, however, That if the district court of the district em-
bracing any county be in session at such time, the probate court of
the county in which said district court is held shall stand adjourned
until the first Monday of the ensuing month.

Sec. 486. That if said court shall not be held on the first day
of the term, such court shall stand adjourned from day to day uatil
the evening of the third day; if at that time the judge shall not
have appeared and opened court, the same shall stand adjourned
until the next regular term. Special adjourned terms may be held
in continuation of the regular term upon its being so ordered by
the court in term timce and entered by the clerk upon the record
thereof.

SEc. 487. That if the judge be disqualified for any cause from
gitting on the determination of any cause or proceeding pending
before him, the cause shall be certified with the original papers to
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the district court of the district including the county, which shall
proceed thereon to final judgment and determination.

Skc. 488. That each judge of the probate courts shall be a
conservator of the peace throughout his county.

Sec. 489. In all civil cases within their jurisdiction the pro-
bate courts and the judges thereof shall have the same power to
grant all orders and writs and process which the district courts or
the judges thereof have power to grant within their jurisdiction,
and to hear and determine all questions arising within their juris-
diction as fully and completely as the district courts or the judges
thereof have power to do under the laws of this TerritorYy.

Sec. 490. Juries in all civil actions in the probate court shall
consist of not more than twelve nor less than six persons having the
qualifications of electors, who shall not be summoned until the cause
is at issue and set for trial and a demand is made by one or more of
the parties, and their fees for one day paid into the hands of the
clerk by the party making the demand. ‘

Sec. 491. The clerk shall issue a wvenire, returnable on the
day upon which the cause is set for trial, and if on the return day
the panel be not full it may be filled by summoning others.

TITLE XIX.

ACTIONS FOR THE PARTITION oF REAL PROPERTY.

Sec. 492. When several persons hold and are in possession of
real property as joint tenants or tenants in common, in which one
or more of them have an estate of inheritance, or for life or lives,
or for years, an action may be brought by one or more of such per-
sons for a partition thereof according to the respective rights of the
persons interested therein, and for a sale of such property, or a part
of it, if it appear that a partition cannot be made without prejudice
to the owners.

Sec. 493. The interests of all persons in the property, whether
such persons be known or unknown, shall be set forth in the com-
plaint specially and particularly as far as known to the plaintiff,
and if one or more of the parties, or the share or quantity of inter-
est of any of the parties, be unknown to the plaintiff, or be uncer-
tain or contingent, or the ownership of the inheritance depend upon
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an executory devise, or the remainder be a contingent remainder,
80 that such parties cannot be named, that fact shall be set forth in
the complaint.:

SEc. 494. No persons who have any claim or liens upon the
property by mortgage, judgment, or otherwise, need be made parties
to the action unless such liens be matters of record.

SEc. 495. Imumediately after filing the complaint the plaintiff
shall file with the recorder of the county in which the property is
situated, a notice of the pendency of the action, containing the
names of the parties, so far as known, the object of the action and
the descrifftion of the property affected thereby. From the time
of filing it shall be deemed notice to all persons.

SEec. 496. The summons shall be directed to all the joint ten-
ants and tenants in common, and all persons having any interest,
or any liens of record, by mortgage, judgment, or otherwise, upon
the property, or upon any particular portion thereof, and generally
to all persons unknown who have or claim any interest in the
property. ' .

SEec. 497. If a party having a share or interest is unknown, or
any one of the unknown parties reside out of the Territory, or can-
not be found therein, and such fact is made to appear by affidavit,
publication may be made as in the other cases. The notice of pub-
lication shall contain a brief description of the property which is
the subject of the action.

Sec. 498. The defendants who bave been personally served
with the summons shall set forth in their answers, fully and partic-
ularly, the nature and extent of their interest in the property, and
if such defendants claim a lien upon the property, by mortgage,
judgment, or otherwise, they shall state the amount and date of the
same, and the amount remaining due thereon, and whether the
amount has been secured in any other way or not, and if secured,
the extent and nature of the security, or they shall be deemed to
have waived their right to such lien.

Skc. 499. The rights of the several parties, plaintiffs as well as
defendants, may be put in issue, tried and determined by such
action, and when a sale of the premises is necessary, the title shall
be ascertained by proof to the satisfaction of the court before the
judgment of sale shall be made, and when service by publication

has been made, like proof shall be required of the right of the
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abeent or unknown parties, before such judgment is rendered,
except that when there are several unknown persons having an
interest in the property, their rights may be considered together
in the action, and not as between themselves.

Sec. 500. The plaintiff shall produce to the court, on the hear-
ing of the case, the certificate of the recorder of the county where
the property is situated, showing whether there were, or were not,
any liens outstanding, of record, upon the property or -any part
thereof, at the time of the commencement of the action.

Skc. 501. If it appears, by the certificate of the recorder, that
there were outstanding liens of record at the time of the Sommence-
ment of the action, and the person holding or claiming such liens
were not made parties to the action, the court shall either order
such parties to be brought in by an amendment or supplemental
complaint, or appoint a referee to ascertain whether their liens have
been paid, or if not paid what amounts remain due, and their order
among the liens, among the parties who have appeared and an-
swered, and whether the amount remaining due thereon has been
secured in any way, and if secured, the extent and nature of the
security.

SEc. 502. The plaintiff shall cause a notice to be served, a
reasonable time previous to the day for appearance before the
referee, appointed as provided in the last section, on each person
having outst.nding liens of record, who is not a party to the action,
to appear before the referee at a specified time and place, to make
proof, by his own affidavit or otherwise, of the true amount due or
to become due, contingently or absolutely, thereon. In case such
person be absent or his residence be unknown, service may be made
by publication or notice to his agent, under the direction of the
court, in such manner as may be proper. The report of the referee
thereon shall be made to the court, and shall be confirmed, modi-
fied, or set aside and a new reference ordered, as the justice of the
case may require.

Sec. 508. If it be alleged in the complaint, and be established
by evidence, or if it appear by evidence without such allegation in
the complaint, to the satisfaction of the court, that the property, or
any part of it, is so situated that partition cannot be made without
great prejudice to the owners, the court may order a sale thereof,
otherwise, upon the requisite proof being made, it shall order the
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partition, according to the respective rights of the parties as ascer-
tained by the court, and appoint three referees therefor, and shall
designate the portion to remain undivided, for the owners whose
interests remain unknown or are not ascertained.

Sec. 504. In making partition, the referee shall d1v1de the
property, and allot the several portions thereof to the respective
parties, quality and quantity relatively considered, according to the
respective rights of the parties as determined by the court, designa-
ting the several portions by proper landmarks, and may employ a
surveyor, with the necessary assistants, to aid them therein.

SEec. 505. The referees shall make a report of the proceedings,
specifying therein the manner of executing their trust, describing
the property divided and the shares allotted to each party, with a

.particular description of each share.

Sec. 506. The court may confirm or set aside the report, and

if necessary, appoint new referees. Upon the report being con-
- firmed, judgment shall be rendered that such partition be effectual
forever, which judgment shall be binding and conclusive on all per-
sons named as parties to the action, and their legal representatives,
who have at the time any interest in the property divided, or any
part thereof, as owners in fee, or as tenants for life, or for years, or
as entitled to the reversion, remainder, or the inheritance of such
property, or any part thereof, after the termination of a particular
estite therein, and who, by any contingency, may be entitled to a
beneficial interest in the property, or who have any interest in any
undivided share thereof, as tenants for years, or for life, on all
persons, who may be interested in the property, who are unknown,
and notice shall have been given to them by publication, and all
other persons claiming from such parties or persons, or either of
them. '

Sec. 507. But such judgment and partmon shall not affect
tenants for years, less than ten, to the whole of. the property which
is subject to partition.

Sec. 508. The expenses of the referees, including those of a
surveyor and his assistants when employed, shall be ascertained and
allowed by the court, and the amount theereof, together with the
fees allowed by law to the different parties to the action.

Sec. 509. When a lien on an undivided interest or estate of
any of the parties, such lien, if a partition be made, shall thence-
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forth be a charge only on the share assigned to such party, but
such share shall first be charged with its just proportion of the costs
of partition in preference to such lien.

Sec. 510. When a part of the property only is ordered to be
sold, if there be an estate for life, or years. in an undivided share of
the whole property, such estate may be set off in any part of the
property not ordercd to be sold.

Sec. 511. The proceeds of the sale of the encumbered property
shall be applied, under the direction of the court, as follows: First,
To pay its proportion of the general costs of the action. Second,
To pay the costs of the reference. Third, To satisfy and cancel of
record the several liens in their order of priority, by payment of
the sum due, and to become due, the amount to be verified by affi-
davit at the time of payment. Fourth, The residue among the
owners of the property sold, according to their respective share
therein.

SEc. 512. When any party to the action who holds a lien upon -
the property, or any part thereof, has other securities for the pay-
ment of the amount of such lien, the court may, in its discretion,
order such securities to be exhausted before the distiibution of the
proceeds of sale, or may order a just deduction to be made, from
the amount of the lien on the property, on account thereof.

Sec. 513. The proceeds of sale, and the securities taken by the
referees, or any part thereof, shall be distributed by them to the
persons entitled thereto whenever the court so directs, but in case no
direction be given, all such proceeds and securities shall be paid
into court, or deposited therein, or as directed by the court.

Sec. 514. When the proceeds of sales of any share or parcels
belonging to persons who are parties to the action, and who are
known, are paid into court, the action may be continued as between
such parties for the determination of their respective claims thereto,
which shall be ascertained and adjudged by the court, or a referee,
at the discretion of the court, and the court may, if necessary, re-
quire the parties to present the facts or law in controversy by
pleadings as in an original action.

Sec. 515. All sales of real property, made by referees under
this chapter, shall be made by public auction, to the highest bidder,
upon notice published in the same manner as required for the sale
of real property on execution. The notice shall state the terms of
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sale, and if the property, or any part of it, is to be sold subject to
a prior estate, charge, or lien, that shall be stated in the notice.

SEc. 516. The court shall, in. the order for sale, direct the
terms of credit which may be allowed for the purchase money of
any portion of the premises of which it may direct a sale on credit;
and for that portion of which the purchase money is required by
the provisions hereinafter contained, to be invested for the benefit
of unknown owners, infants, or parties out of the Territory.

SEc. 517. The referees may take separate mortgages and other
securities for the whole, or convenient portions, of the purchase
money, of such parts of the property as are directed by the court to
be sold on credit, for the shares of any known owner, of full age,
in the name of such owner, and for the shares of an infant, in the
name of the guardian of such infant, and for other shares, in the
name of the clerk of the county and his successors in office.

SEec. 518. The person entitled to a tenancy for life, or years,
- whose estate shall have been sold, shall be entitled to receive such
sum as may be deemed a reasonable satisfaction for such estate,
and which the person so entitled may consent to accept instead
thereof, by an instrument in writing, filed with the clerk of the
court. Upon the filing of such consent, the clerk shall enter the
same in the minutes of the court.

SEec. 519. If such consent be not given, filed and entered, as
provided in the last section, at or before a judgment of sale is ren-
dered, the court shall ascertain and determine what proportion of
the proceeds of the sale, after deducting expenses, will be a just and
reasonable sum to be allowed on account of such estate, and shall
order the same to be paid to such party, or deposited in court for
him, as the case may require.

Sec. 520. If the person entitled to such estate for life, or
years, be unknown, the court shall provide for the protection of
their rights in the same manner, as far as may be, as if they were
known, and had appeared.

Sec. 521. In all cases of sale where it appears that any person
has a vested or contingent interest, right, or estate, in the future,
in any of the property sold, the court shall ascertain and settle the
proportional value of such contingent or vested interest, right. or
estate, and shall direct such proportion of the proceeds of the sale

19
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to be invested, secured, or paid over, in such manner as to protect
the rights and interests of parties.

Skc. §22. Iu all cases of sale of property, the terms shall be
made known at the time, and if the premises consist of distinct
farms or lots, they shall be sold separately.

Sec. 523. Neither of the referees, nor any person for the ben-
efit of them, shall be interested in any purchase, nor shall a guard-
ian of an infant party be interested in the purchase of any real
property being the suhject of the action, except for the benefit of
the infant  All sales contrary to the provisions of this section shall
be void. :

Sec. 624. After completing the sale of the property, or any
part thereof ordered to be sold, the referees shall report the same
to the court, with a description of the different parcels of land sold
to each purchaser, the name of the purchaser, the price paid as
secured, the terms and conditions of the sale, and the securities (if
any) taken. The report shall be filed in the office of the clerk of
the court in the county where the property is situated.

Skc. 525. If the sale be confirmed by the court, an order shall
be entered directing the referees to execute conveyances and take
securities pursuant to such sale, which they are hereby authorized
to do. Such order may also give directions to them respecting the
disposition of the proceeds of the sale.

SEc. 526. When a party entitled to a share of the property, or
an encumbrancer entitled ta have his lien paid out of the sale, be-
comes & purchaser, the referees may take his receipt for so much of
the proceeds of the sale as belongs to him.

Sec. 527. The conveyances shall be recorded in the county
where the premises are situated, and shall be a bat against all per-
sons interested in the property in any way, who have been named
as parties to the action,'and against all such parties and persons as
were unknown, if the summons have been served by publication,
and against all persons claiming from them, or either of them.

Sec. 528. When there are proceeds of sale belonging to an un-
known owner, or to persons without the Territory, who have no
legal representatives within it, the same shall be invested in securi-
ties on interest, for the benefit of the person entitled thereto. '

Sec. 529. When the security of the proceeds of sale is taken,
or when an investment of any such proceeds is made, it shall be
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done (except as herein otherwise provided,) in the name of the
clerk of the county in which the papers are filed, and his successor
in office, who shall hold the same for the use and benefit of the
parties interested, subject to tke order of the court.

Sec. 5680. When security is taken by the referees on a sale,
and the parties interested in such security, by an instrument in
writing under their bands, delivered to the referees, agree upon the
shares and proportions to which they are respectively entitled, or
when shares and proportions have been previously adjudged by the
court, such securities shall be taken in the name of, and payable to,
the parties respectively entitled thereto, and shall be delivered to
such parties upon their receipt therefor. Such agreement and
receipt shall be returned and filed with the clerk.

SEec. 531. The clerk in whose name a security is taken, or by
whom an investment is made, and his successors in office, shall
receive the interest and principal as it ‘becomes due, and apply and
invest the same as the court may direct, and shall file in his office
all securities taken, and keep an account in a book provided for
that purpose in the clerk’s office, free for inspection by all persons,
of investments and moneys received by him thereon, and the dis-
position _thereof. '

Sec. 5632. When it appears that partition cannot be made equal
between the parties according to their ‘respective rights, and a par-
tition be ordered by judgment, the court may adjudge compensation
to be made by one party to another, on account of the inequality of
partition, but such compensation shall not be required to be made
by others, by owners unknown, nor by infants unless, in case of an
infant, it appear that he has personal property sufficient for that
purpose, and that his interest will be promoted thereby.

Skc. 533. When the share of an infant is sold, the proceeds of
the sale may be paid by the referee making the sale, to his general
guardian, or the special guardian appointed by him in the action,
upon giving the security required by law or directed by order of
the court. '

Sec. 534. The guardian who may be entitled to the custody
and management of an estate of an insane person, or other person
adjudged incapable of conducting his own affairs, whose interest in
real property shall have been sold, may receive in behalf of such
person, his share of the proceeds of such real property, from the
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referees, on executing, with sufficient sureties, an undertaking ap-
proved by the judge of the court, or a probate judge, that he will
faithfully discharge the trust reposed in him, and will render a true
and just account to the person entitled or his legal representative.

Skc. 635. The general guardian of an infant, and the guardian
entitled to the custody and management of the estate of an insane
person, or other person incapable of conducting his own affairs, who
is interested in real estate held in joint tenancy or in common, or
in any other manner, so as to authorize his being made a party to
an action for the partition thereof, may consent to a partition with-
out action, and agree to the share to be set off to such infant, or
other person entitled, and may execute in his behalf a release to
the owners of the shares of the party to which they may be respec-
tively entitled, upon an order of the court, which partition shall be
approved or disapproved by the court.

Sec. 5636. The costs of the partition, including fees for referees
and other disbursements, shall be paid by the parties respectively
entitled to share in the lands divided, in proportion to their inter-
ests therein, and may be included and specified in the judgment.
In that case they shall be a lien on the several shares, and the
judgment may be enforced against such shares by execution, and
against other property held by the respective parties. When, how-
ever, a litigation arises between some of the parties only, the court
may require the expense of such litigation to be paid by the parties
thereto or any of them.

Sec. 537. The court, with the consent of the parties, may ap-
point a single referee instead of three referees in the procecdings
under the provisions of this chapter, and the single referee, when
thus appointed, shall have all the powers and perform all the duties
required of three referees.

Sec. 538. When several persons hold and are in possession of
mining claims as joint tenants or tenants in common, upon the
petition of one or more of the joint tenants or tenants in common,
the court having jurisdiction shall appoint a commissioner, who
shall proceed to make partition of the property to be divided, and
make a report to the court as provided in this act.

Sec. 539. In case of partition of a mining claim, any of the
tenants in common or joint tenants interested therein may file an
affidavit showing to the court that a sale for money would be inju-
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rious to him, her, or them; the court shall, upon such showing,
appoint a commissioner, who shall decide such claim as hereinafter
provided for.

Sec. 540. The commissioner provided for in the last section
ghall proceed to the place where such claim is located, and at such
time as the court may direct, within not less than twenty nor more
than forty days after such sale shall have been ordered by the court,
shall sell such claim at auction to the highest bidder, in parts or
parcels, to the joint tenant or tenants in common, and shall receive
bidg in shares or individual interests or parts of such claim to be
divided.

Sec. 541. The party or parties seeking the partition of such
mining claim shall be deemed the highest bidder within the mean-
ing of the last preceding section who will take the least part or
partition of such mining claim at a place upon such claim to be
selected by him, ber, or them in proportion to the whole share or
gshares or interest held by such party or parties, provided, that if
the remainder of the joint tenants or tenants in common shall fail
to make a higher bid in proportion to their joint shares or interests
in such claim, then the bid of the party or parties seeking the par-
tition shall be received and declared to be the highest bid, and the
commissioner shall proceed to measure off such claim to the party
or parties as hereinafter provided; and such claim or part of the
claim so measured off by said commissioner to the highest bidder,
shall be and is hereby considered as an entire surrender to the
opposing party of the remainder of his or her shares or interest in
such claim, thereby relinquishing the residue of the shares or inter-
ests held by the party to whom was awarded the highest bid (not
included in the measurement of said commissioner) to the adverse
party.

Sec. 542. Whenever any such bid as mentioned in the two next
preceding sections shall have been received and declared, the com-
missioner shall go upon the claim and measure off to such bidder
the amount of such claims so bid off, at such places the bidder shall
have selected in his bid.

SEc. 548. After setting off such bids as provided in the last
section, the commissioner shall again receive bids as hereinbefore
provided, and shall thereafter measure off such bids as before stated,
and shall continue in the same manner to receive bids and set apart
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the same from such claims until the parties who still hold an un-
divided portion of such claims shall be satisfied that such sale cease,
and are content to hold the remaining portion of such claim as
joint tenants or tenants in common as the case may be.

SEc. 544. The court may confirm or set aside the report, and
if necessary appoint a new commissioner. Upon the report being
confirmed, judgment shall be rendered that such partition be effect-
ual forever, which judgment shall be binding upon all the parties
to the action.

TITLE XX.

ProceepING IN JusticEs Courts IN CIVIL CASES.
CHAPTER 1

SEc. 545. The courts held by justices of the peace in this
Territory shall be denominated justices’ courts, and shall have the
jurisdiction conferred by this act; but nothing contained iri this act
shall affect their jurisdiction in actions or proceedings now pending
therein, not shall it affect any judgment or order already made or
proceedings already taken.

Sec. 546. Justices’ courts shall bave jurisdiction of the follow-
ing cases: First, In all civil actions where the amount claimed
does not exceed the sum of one hundred dollars. Second, Of ac-
tions to recover the possession of personal property when the value
of such property does not exceed one hundred dollars. Third, Of
an action for the foreclosure of any mortgage or lien on personal
. property, when the debt secured or amount claimed does not ex-
ceed one hundred dollars. Fourth, Of an action for a forcible or
unlawful entry upon, or a forcible or unlawful detention of, lands,
tenements, or other possessions. [Fifth, Of an action to determine
the right to a mining claim, and for damages for injury to the same,
when the damages claimed do not exceed ome hundred dollars.
The jurisdiction conferred by this section shall not extend, however,
to a civil action in which the title to real property shall come in
question. ‘

Sec. 547. These courts shall also have jurisdiction of all mis-
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demeanors committed within their jurisdiction punishable by fine
not exceeding one hundred dollars or imprisonment not exceeding
thirty days or by both such fine and imprisonment.

Sec. 548. There shall be no terms in justices’ courts. They
shall be always open.

Sec. 549. Each justice before entering upon the discharge of
his dutics shall take the constitutional oath of office, and shall exe-
cute a bond to the Territory in the sum of two thousand dellars,
conditioned for the faithful performance of his duties, and file the
same with the county clerk, which bond shall be approved by such
clerk.

SEec. 550. The jurisdiction of all justices of the peace shall
be co-extensive with the limits of the county in which they are
elected, and no other or greater unless expressly provided by
statute. '

Sec. 551. Parties in' justices’ courts may prosecute or defend
in person or by attorney; and any person on the request of a party
may act as attorney, except that the constable by whom the sum-
mons or jury process was served shall not appear or act on the trial
on bebhalf of either party. . '

Skc. 552. Judgment upon confession may be cntered up in
justices’ court in this Territory specified in the confession.

SEec. 553. Justices’ courts shall have jurisdiction of an action
upon the voluntary appearance of the parties without summons,
without regard to their residences or the place where the cause of -
action arose or thg subject matter of the action may exist.

CHAPTER II

Sec. 554. Actions in justices’ courts shall be commenced by -
filing a copy of the acccunt, note, bill, bond, or instrument upon
which the action is brought, with a statement of the amount due
therein, or a concise statement in writing of the cause of action,
and the issuance of a summons thereon, or by the voluntary appear-
ance and pleading of the parties without summons; in the latter
case the action shall be deemed commenced at the time of appear-
ance. »

Sec. 555. When a guardian is necessary, he shall be appointed
by the justice as follows: - First, If the infant be plaintiff, the



152 CIVIL PRACTICE ACT.

appointment shall be made before the summons is issued, upon the
application of the infant, if he be of the age of fourteen years or
upwards, if under that age, upon the application of some relative
or friend. The consent in writing of the guardian to be appointed
and to be responsible for costs if he fail in the action, shall be first
filed with the justice. Second, If the infant be defendant, the
guardian shall be appointed at the time the summons is returned
or before pleading. It shall be the right of the infant to nominate
his own guardian if the infant be over fourteen years of age and
the proposed guardian be present and consent in writing to be ap-
pointed, otherwise the justice may appoint any suitable person who
gives such consent.

Sec. 556. The summons shall be addressed to the defendant by
name, or if his name be unknown by a fictitious name, and shall
summon him to appear before the justice at his office, naming its
township or city, and at a time specified therein, to answer the
complaint of the plaintiff for a cause of action therein described, in
general terms sufficient to apprise the defendant of the “nature of
the claim against him, and in an action for money or damages shall
state the amount the plamtlﬁ' will take judgment for if the defend-
ant fail to answer, and Shall be subscribed by the justice and dated
on the day of its issue.

Sec. 557. The time mentioned in the summons for the appear-
ance of the defendant, and the time of service, shall be as follows :
First, When the summons is accompanied with an order for the
arrest of the defendfint it shall be returnable immediately. Second,
In all other cases it shall be returnable in not less than four or
more than ten days from its date, and shall be served at least four
days before the time for appearance.

- SEkc. 5568, The summons shall be served by the sheriff, or a con-

stable of the county, or by some one specially appointed by the justice,
as follows: First, If the action be against a corporation, by reading
the same to the president or other head of the corporation, or to the
secretary, cashier, or managingagent thereof. or when no such offi-
cer resides in the county, to a director resident therein, or by
leaving a copy of the summons at the principal office or place of
business of such corporation in the county. Second, If against a
minor under the age of fourteen years, by reading the same to his
father, mother, or guardian, or if there be none within the county,
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then to any person having the care or control of such minor, or
with whom he resides, or in whose service he is, or by leaving a
copy thereof at the dwelling house or place of abode of such person.
Third, If against a person judicially declared to be of unsound
mind, or incapable of conducting his own affairs, and for whom a
guardian has been appointed, by reading the same to such guardian,
or by leaving a copy thereof at his place of residence. Fourth, In
all other cases, by reading the same to the defendant personally, or
by leaving a copy at his place of residence.

SEc. 559. When the person on whom the service is to be made
resides out of the Territory, or cannot, after due diligence, be found
within the Territory, or conceals himself to avoid the service of
summons, and the fact shall appear by affidavit to the satisfaction
of the justice, and it shall in like manner appear that a cause of
action exists against thie defendant in respect to whom the service is
to be made, the justice shall grant an order that service be made by
publication of the summons. The order shall direct the publication
to be mad® in a newspaper printed in the county in which the
action is brought, if there is one, and, if not, in the newspaper
printed nearest thereto, at least once a week: Provided, That a
publication against a defendant residing out of the Territory, or
absent therefrom, shall not be less than one month. The service of
the summons shall be deemed complete at the expiration of the
time prescribed by the order of publication.

Sec. 560. An order for the arrest of the defendant may be
endorsed on a summons issued by the justice, and the defendant may
be arrested thereon by the sheriff or constable at the time of serving
the summons and brought before the justice, and there detained until
duly discharged, in the following.cases: First, In an action for the-
recovery of money or damages, and a cause of action arising on
contract, express or implied, where the defendant is about to depart.
from the Territory with the intent to defraud his creditors. Sec--
ond, In an action for the embezzlement of property, or fraudulently-
misapplied, or converted to his own use, by an attorney, factor,
broker, agent, or clerk, in the course of his employment as such, or-
by any other person in & fiduciary capacity. Third, When the de-
fendant has been guilty of fraud in contracting the debt, or incur-
ring the obligation for which the action is brought. Fourth, When
the defendant has removed, concealed or disposed of the property,

20
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or is about to do so, with intent to defraud his creditors. But no
female shall be arrested in any action.

Skc. 561. Before any order for arrest shall be made, the party
applying shall prove to the satisfaction of the justice, by the affi-
davit of himself or some other.person, the facts on which the appli-
cation is founded. The plaintiff shall also execute and deliver to
the justice a written undertaking, with two or more sureties, to the
effect that if the defendant recover judgment, or if the order of
arrest be dismissed, the plaintiff will pay all costs that may be
awarded to the defendant, and all damages which he may sustain
by reason of the arrest, not exceeding the sum specified in the
undertaking, which shall be at least two hundred dollars.

Sec. 562. The defendant, immediately on being arrested, shall
be taken to the office of the justice who made the order, and if he
be absent or unable to try the action, or if it be made to appear to
him by the affidavit of the defendant that he is a material witness
for the defendant, the officer shall immediately take the defendant
before the next nearest justice within the county, who shall take
cognizance of the action, and proceed thereon as if the summons
had been issued and the order of arrest made by him.

SEc. 563. The officer making the arrest shall immediately give
notice thereof to the plaintiff, or his attorney, or agent, and endorse
on the summons and subscribe a certificate stating the time of
serving the same, the time of the arrest, and of his giving notice to
the plaintiff. )

Sec. 564. The officer making the arrest shall keep the defend-
ant in custody until duly discharged by the order of the justice :
Provided, That the officer shall not be bound to keep such person
under arrest more than twenty-four hours, unless the plaintiff ad-
vance each day the expenses of keeping such person.

Skc. 565. The defendant under arrest, on his appearance with
the officer, may demand a trial immediately, and upon such demand
being made, the trial shall not be delayed beyond three hours,
except by the trial of another action pending at the same time, or
he may have an adjournment, and be discharged on giving bail, as
. provided in the next section. An adjournment at the request of
the plaintiff beyond three hours shall discharge the defendant from
arrest, but the action may proceed as in other cases.

Skc. 566. If the defendant on his appearance demand an ad-:
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journment, the same shall be granted on condition that he execute and
file with the justice an undertaking, with two or more sufficient sure-
ties, to be approved by the justice, to the effect that he will render him-
self amenable to the process of the court during the pending of the
action, and such as may be issued to enforce the judgment therein,
if it be found by the justice that the defendant was subject to arrest
in such action, or that the sureties will pay to the plaintiff the
amount of any judgment he may recover in the action. On filing
such undertaking the defendant shall be discharged’ from custody.

SEc. 567. The dcfendant may file a plea under oath, putting
in issue the facts stated in the affidavit for the order of arrest, and
the plaintiff shall be held to establish such facts, and if he fail to
do so, the order of arrest shall be dismissed, and the defendant
may proceed upon thé undertaking of the plaintiff for his damages
occasioned by the arrest. ,

SEc. 568. A writ to attach the property of the defendant shall
be issued by the justice, on receiving an affidavit by or on behalf of
the plaintiff, showing the same facts that are required to be shown
by the affidavit in cases of attachment in the district court.

SEc. 569. Before issuing the writ, the justice shall require a
written undertaking on the part of the plaintiff, with two or more
sufficient sureties, to the effect that if the defendant recover judg-
ment, or if the attachment be dismissed, the plaintiff will pay all
costs that may be awarded to the defendant, and all damages that

"he may sustain by reason of the attachment.

Sec. 570. The writ may be directed to the sheriff, or any con-
stable of the county, and shall require him to attach and safely
keep all the property of the defendant in the county not exempt
from execution, or so much thereof as may be sufficient to satisfy
the plaintiff’s demand, the amount of which shall be stated in con-
formity with the complaint, unless the defendant give him security,
by the undertaking of the sufficient sureties, in an amount sufficient
to satisfy such demand and costs, in which case, to take such under-
taking.

SEc. 5T1. The provisions of this act, relating to attachments in
the district courts, shall be applicable to justices, courts, the word
constable being substituted for the word sheriff where the writ is

directed to a constable, and the word justice being substituted for
the words judge and clerk.
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Sec. 572. The plaintiff in an action to recover possession of
personal property, may, at the time of issuing the summons, or at
any time before answer, claim the delivery of such property to him,
as provided herein.

Sec. 573. When a delivery is claimed, an affidavit shall be
made by the plaintiff, or some one in his behalf, showing, Firat,
That the plaintiff is the owner of the property claimed (particularly
describing it), or is lawfully entitled to the possession thereof.
Second, That the property is wrongfully detained by the defendant.
Third, The alleged cause of the detention thereof according to his
best knowledge, information, and belief. Fourth, That the same
has not been taken for a tax, assessment, or fine, pursuant to a
statute, or seized under an attachment or execution against the
property of the plaintiff, or if so seized that it is by statute ex-
empt from spch seizure, and, Fifth, The actual value of the prop-
erty.

Sec. 574. The justice shall thereupon, by an endorsement in
writing upon the affidavit, order the sheriff or constable of the
county to take the same from the defendant and deliver it to the
plaintiff upon receiving the undertaking mentioned in the next
section.

SEec. 575. Upon the receipt of the affidavit and order, with a
written undertaking executed by two or more sufficient sureties,
approved by the officer, to the effect that they are bound in double
the value of the property, as stated in the aflidavit, for the prose-
cution of the action, for the return of the property to the defendant
if return thereof be adjudged, and for the payment to him of such
sum as may for any cause be recovered against the plaintiff, the
officer shall forthwith take the property described in the affidavit, if
it be in the possession of the defendant or his agent, and retain it
in his custody, and shall notify the defendant in writing if he can
be found in the county, of the taking of such property, and by
what authority.

Sec. 576. At any time within two days after the taking of such
property by the officer, the defendant may require the return there-
of, upon giving to the officer a written undertaking, with two or
more sureties to be approved by the officer, to the effect that they
are bound in double the value of the property as stated in the affi-
davit of the plaintiff for the delivery thereof to the plaintiff, if
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such delivery be adjudged, and for payment to him of such sum as
may from any cause be recovered against the defendant. If a re-
turn of the property be not required, it shall be delivered to the
plaintiff, except as provided in this act. '

Skc. 577. If the property, or any part thereof, be concealed in
a building or enclosure, the officer shall publicly demand its deliv-
ery, and if it be not delivered, he shall cause the building or en-
closure to be broken open and take the property into his possession.

SEc. 578. When the officer shall have taken the property, as
provided in this act, he shall keep it in a secure place and deliver -
it to the party entitled thereto, upon receiving his lawful fees for -
taking and his necessary expenses for keeping the same.

Sec. 579. If the property taken be claimed by any other per-
son than the defendant or his agent, and such person make affidavit
of his title thereto, or right to the possession thereof, stating the
grounds of such title or right, and serve the same upon the officer,
the officer shall not be bound to keep the property or deliver it to
the plaintiff, unless the plaintiff on demand of him or his agent,
indemnifying the officer against such claim by an undertaking exe-
cated by two sufficient sureties, accompanied by their affidavits that
they are each worth double the value of the property as specified
in the affidavit of the plaintiff over and above their debts and lia-
bilities, exclusive of property exempt from execution, and are prop-
erty holders of the county, and no claims to such property by any
other person than the defendant or his agent shall be valid against
the officer unless so made.

Skc. 580. The officer shall return the order and affidavit, with
his proceedings thereon, to the justice within five days after taking
the property mentioned therein.

Sec. 581. The qualification of sureties on the several under-
takings required by this act shall be as follows: First, Each of
them shall be a resident and property holder within the county.
Second, Each shall be worth double the amount stated in the un-
dertaking over and above all his debts and liabilities, exclusive of
property exempt from execution, which facts shall appear by the
affidavits of the sureties annexed to the undertaking or endorsed
thereon. /
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CHAPTER IIIL
PLEADINGS AND TRIAL.

Sec. 582. The pleadings in justices’ courts shall be, First,
The complaint by the plaintiff stating the cause of action. Second,
The answer by the defendant stating the grounds of the defence.

Skc. 583. The pleadings shall be'in writing and verified by
. the oath of the party his agent or attorney when the action is,
First, For the foreclosure of any mortgage or the enforcement of
any lien on personal property. Second, For a forcible or unlaw-
ful entry upon or forcible or unlawful detention of lands, tenements,
or other possessions. Third, To recover possession of a mining
claim. Fourth, When the defendant pleads matter in bar or abate-
ment. In all other cases the pleadings may be oral or in writing.

SEc. 584. .When the pleadings are oral, the substance of them
shall be entered by the justice in his docket; when in writing, they
shall be filed in his office and a reference to them made in his
docket. Pleadings shall not be required to be in any particular
form, but shall be such as to enable a person of common under-
standing to know what is intended.

Sec. 585. The complaint shall state in a plain and direct man-
mer the facts constituting the cause of the action.

Skc. 586. The answer may contain a denial of any of the
material facts stated in the complaint which the defendant believes
to be untrue, and also a statement in a plain and direct manner of
any other facts constituting a defence, -counter claim, or set off,
upon which an action might be brought by the defendant against
the plaintiff in a justices’ court.

SEc. 587. A statement in an answer that the defendant has
not sufficient knowledge or information to form a belief in respect
to a particular allegation in the previous pleadings of the adverse
party shall be equivalent to a denial.

Sec. 588. When the cause of action or defences, or a set off to
a set off arises upon an account or instrument for the payment of
money only, it shall be sufficient for the party to deliver a copy of
the account or instrument to the court, and to state that there is
due to him thereon from the adverse party a specified sum which
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he claims to recover or set off, the court may at the time of the
pleading require that the original account or instrument be exhib-
ited to the inspection of the adverse party, and a copy to be fur-
nished; or if it be not so exhibited, and a copy furnished, may
prohibit its being afterwards given in evidence, unless it appear that
such instrument is not in the possession of the party pleadmg it,
or under his control.

Sec. 589. If the plaintiff annex to his complaint, or file with
the justice at the time of issuing the summons, a copy of the prom-
issory note, bill of exchange, or other written obligation for the
payment of money upon which the action is brought, the defendant
shall be deemed to admit the genuineness of the signatures of the
maker, indorsers or assignors thereof unless he specifically deny the
same in his answer under oath.

Sec. 590. Either party may object to the pleading of his ad-
versary, or to any part thereof, that it is not sufficiently explicit to
enable him to understand it, or that it contains no cause of action
or defence, although it be taken as true. If the court deem the. ob-
jection well founded, it shall order the pleading to be amended, and
if the party refuse to amend, the defective pleading shall be dis-
regarded.

Sec. 591. A variance between the proof on the trial and the
allegations in pleading shall be disregarded as immaterial unless the
court be satisfied that the adverse party has been misled to his
prejudice thereby.

Sec. 592. The pleadings may be amended at any time before
~ trial to supply a deficiency or omission when by such amendments
substantial justice will be promoted. If the amendment be made
after the issue, and it be made to appear to the satisfaction of the
court, by oath, that an adjournment is necessary to the adverse
party in consequence of such amendment, an adjournment shall
be granted. The court may also in its discretion require as a con-
dition of an amendment the payment of costs to the adverse party,
to be fixed by the court, not exceeding twenty dollars, but such
payment shall not be required unless an adjournment is made neces-
sary by the amendment ; nor shall an amendment be allowed after
a witness is sworn upon the trial when ‘an adjournment thereby
will be made necessary.

Sec. 598. The parties shall not be at liberty to give evidence

' )
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by which the question of title to real property shall be raised in
the trial before a justice; and if it appear from the plaintiff’s own
showing on the trial, or from the answer of the defendant, verified
by his oath or that of his agent or attorney, or if it appear at any
time during the trial that the determination of the action will neces-
sarily involve the decision of the question of title to real property,
the justice shall suspend all further proceedings in the action and
transmit the pleadings, and a certified transcript of his own pro-
ceedings in the action, to the clerk of the district court of his
county, and from the time of filing such pleadings and transcript
with the clerk of the district court shall have over the action the
same jurisdiction as if it were originally commenced therein. Pro-
vided, That when the action is certified to the district court, upon
the answer of the defendant, he shall file an undertaking, to be
approved by the justice, to the effect.that he will pay all costs that
may be awarded against him on the trial in the district court.

Sec. 594. If at any time before the trial it appear to the satis-
faction of the justice before whom the action is brought, by affidavit
of either party, that such justice is a material witness for either
party, or if either party made affidavit that he has reason to believe
and does believe that he cannot have a fair and impartial trial be-
fore such justice, the action shall be be transferred to some other
justice of the same county; and in case of a jury being demanded,
and affidavit of either party is made that he cannot have a fair and
impartial trial on account of the bias or prejudice of the citizens
of the precinct or township against him, the action shall be trans-
ferred to some other justice of the peace in the county. The jus-
tice to whom the action may be transferred by the provisions of this
section shall have and exercise the same jurisdiction over the action
as if it bad been originally commenced before him The justice
ordering the transfer of the action to another justice shall imme-
diately transfer to the latter, on the payment of the costs due from
the party procuring the transfer, all the papers in the action, to-
gether with a certified transcript of the proceedings that have been
had in the action.

Sec. 595. Upon the return day of the summons, if a jury be
demanded, or if the judtice be actually engaged in other official
business, he may adjourn the trial without the consent of either
party as follows : [First, When a party who is not a resident of
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the county is in attendance, the adjournment not to exceed twenty-
four hours; when the defendant in attendance is under arrest, the
adjournment not to exceed three hours. Second, In other cases
not to exceed five days.

SEc 596. The trial may be adjourned by consent, or upon the
application of either party without the consent of the other, for a
period not exceeding ten days (except as provided in the next sec-
tion) as follows: First, The party asking the adjournment shall,
if required by his adversary, prove by his own oath or otherwise
that he cannot, for want of material testimony which he ‘expects to
procure, safely proceed to trial, and shall show 1 what respects the
testimony expected is material and the diligence he has used to pro-
cure it. Second, The party asking the adjournment shall also, if
required by the adverse party, consent that the testimony of any
witness of the adverse party who is in attendance be then taken by
deposition before the justice, which shall accordingly be done, and
the testimony so taken may be read on the trial with the same effect
and subjections as if the witness were present; but such objections
shall be made at the time of taking the deposition. Third, The
court may also require the moving party to state upon affidavit the
evidence which he expects to obtain, and if the adverse party there-
upon admit that such evidence would be given, and that it is con-
sidered as actually given on the trial, or offered and overruled as
improper, the trial shall not be postponed. It shall appear by the
affidavit of the party or otherwise that due diligence has been used
to obtain the evidence wanting before a postponement of the trial is
.made therefor.

Sec. 597. An adjournment may be had either at the time of
joining issue or at any tihe subsequent, to which the case may
stand adjourned on application of either party for a period longer
than ten days, but not to exceed one month from the time of the
return of the summons, upon proof by the oath of the party, or
otherwise, to the satisfaction of the justice, that such party cannot
be ready for trial before the time to which he desires an adjourn-
ment for want of material evidence, particularly describing it, and
that the delay has not been made necessary by any act of negli-
gence on his part since the action was commenced, that he has used
due diligence (which shall be stated) to procure it, and has been
unable to do so, and that he expects to procure the evidence at the

21
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time stated by him; provided, that if the adverse party admit that
such evidence would be given, and consent that it may be considered
as given on the trial, or offered and overruled as improper, the ad-
Jjournment shall not be had.

Sec. 598. No adjournment shall be granted for a period longer
than ten days upon the application of either party, except on con-
dition that such party file an undertaking, with sureties to be ap-
proved by the justice, to the effect that they will pay to the oppo-
gite party the amount of any judgment that may be recovered
against the party applying.

Skc. 599. If the plaintiff fails to appear at the time set for trial,
and the defendant appears and demands it, the action shall be dis-
missed.

Skc. 600. If either party fails to appear at the time set for
trial, or fails to make the necessary pleading or proofs on his part,
the case may nevertheless proceed at the request of the party
present, and judgment shall be given in conformity with the plead-
ings and proofs.

SEec. 601. A trial by jury shall be demanded at the time of
joining issue, and shall be degmed waived if neither party then de-
mand it; when demanded, the trial of the case shall be adjourned
until a time and place fixed for the return of the jury. If neither
desire an adjournment, the time and place shall be determined by
the justice, and shall be within the next two days, or the same day.
The jury shall be summoned, upon an order of the justice, from
the citizens of the city or township, and not from the by-standers.

SEc. 602. At the time appointed for the trial, the justice shall
proceed to call from the jurors summoned the names of the persons
to constitute the jury for the trial of the issue. The jury, by con-
sent of the parties, may consist of any number not more than twelve
nor less than six, and shall not be summoned until their legal fees
for one day’s service shall be paid into the bands of the Justxce by
the party demanding the jury.

Skc. 603. Each juror shall be competent to serve as such in
the district court. If a sufficient number of competent jurors do
not attend, the justice shall direct.others to be summoned from the
v1c1mty, and not from the by-standers, suﬂicxent to complete the
jury.

Skc. 604. Either party may cha.llenge peremptorily one-half
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of the jury. Challenge for cause may be inade by either party for
any cause that a challenge for cause can be ‘made in the district
court. Challenges for cause shall be tricd by the justice.

CHAPTER 1IV.
JUDGMENT AND EXECUTION.

Skc. 605. Judgment that the action be dismissed without
prejudice to a new action may be entered with costs in the fol-
lowing cases: First, Whep the plaintiff voluntarily dismisses the
action before it is finally submitted. Second, When he fails to
appear at the time set for trial, or within one hour thereafter, and
the defendant appears and demands that the action be dismissed.
Third, When it is objected at the trial, and appears by the evi-
dence, that the action is brought in the wrong county; but if the
objection be taken and overruled, it shall be cause only of reversal
on appeal, and shall not otherwise invalidate the judgment. If not
taken at the trial, it shall be deemed waived and shall not be cause
of reversal.

SEc. 606. When the defendant fails to appear and answer,
judgment shall be given for the plaintiff, as follows: When a copy
of the account, note, bill, or other obligation upon which the action
is brought, was filed with the justice at the time the summons was
issued, judgment shall be given without further cvidence for the
sum specified in the summons. .

SEec. 607. Upon issue joined, or when the defendant fails to .
appear, except cases mentioned in the last section, if a trial by jury
be not demanded, the justice shall hear the evidence, and decide all
questions of fact and of law, and render judgment accordingly.

Sec. 608. Upon a verdict by a jury, the justice shall immedi-
ately render judgment accordingly. When the trial is by the jus-
tice, judgment shall be entered immediately after the trial, if the
defendant has been arrested and is still in custody. In other cases,
it shall be entered within four days after the close of the trial.

Sec. 609. If the action be on a contract against two or more
defendants, and the summons be served on one or more but not on
all, the judgment shall be entered up only againstthose who were
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served, if the contract be a several or a joint and several con-
tract; but if the contract be a joint contract only, the judgment
shall be entered up against all the defendants, but shall only be
enforced against the joint property of all and the separate property
of the defendants served.

Skc. 610. When the amount found due to either party exceeds
the sum for which the justice is authorized to enter judgment, such
party may remit the excess and judgment may be rendered for the
residue.

SEc. 611. If the defendant, at any time before trial, offer in
writing to allow judgment to be taken against him for a specified
sum, the plaintiff may immediately have judgment therefor, with
the costs there accrued, but if he do not accept such offer before the
trial, and fail to recover in the action a sum larger than the one
mentioned in the offer, he shall not' recover any costs accruing after
the offer was made, but the offer and failure to accept shall not be
given in evidence to affect the recovery otherwise than as to costs.

SEc. 612.* When a judgment is rendered in a case where the
defendant is subject to arrest and imprisonment thereon, it shall be
8o stated in the judgment, and entered in the docket.

Sec. 613. When the prevailing party is entitled to costs by
this chapter, the justice shall add their amount to the verdict, or
in case of the plaintiff to recover, or in case of a dismissal of the
action, shall enter up judgment in favor of the defendant, for the
amount of such costs.

Sec. 614. The justice, on demand of the party in whose favor
Jjudgment is rendered, shall give him a transcript thereof, which
may be filed and docketed in the office of the district clerk of the
county where the judgment was rendered. The time of the receipt
of the transcript by the district clerk shall be noted by him there-
on and entered on the docket, and from that time executions may be
issued by the district clerk on such judgment to the sheriff of any
other county of the Territory, in the same manner as upon judg-
ments rendered in the higher courts. All process and judgments
recovered in justices’ courts, to be executed within the same
county, shall be issued by the justice or his successor in office.
No judgment rendered by a justice of the peace shall create any
lien on any lands of the defendant, unless a transcript of such
judgment, certified by the justice, be filed and recorded in the office
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of the recorder. When such transcript is to be filed in any other
county than the one in which the justice resides, such transcript
shall be accompanied by the certificate of the county clerk as to the
official character of the justice where so filed, and recorded in the
office of the recorder of any county. Such judgment shall be a lien
upon and bind the lands and tenements of the judgment debtor,
situated in the county where the transcript may be filed and re-
corded, in favor of such judgment creditor, as if such judgment had
been rendered in the district court of such county.

Skc. 615. Execution for the enforcement of judgment in a jus-
tices’ court may be issued on the application of the party entitled
thereto, at any time within five years from the entry of the
judgment. ‘

Sec. 616. The execution, when issued by a justice, shall be
directed to the sheriff, or to a constable of the county, and sub-
scribed by the justice issuing the same, and shall bear date the day
of its delivery to the officer to be executed; it shall intelligibly
refer to the judgment, by stating the names of the parties and the
name of the justice before whom, and of the county where, and the
time when, it was rendered, the amount of the judgment, if it be
for money, and if less than the whole is due, the amount due there-
on; it shall contain, in like cases, similar directions to the sheriff or
constable as are required in executions issued by the clerk of the
district court. .

Sec. 617. The sheriff or constable to whom the execution is
delivered, shall proceed to execute the same in the same manner ag
the sheriff is required to execute executions issued by the clerk of

~ the district court, and the constable when the execution is directed
to him, shall be vested for that purpose with all the power of the
sheriff, and after issuing an execution, and either before or after its
return, (if the same be returned unsatisfied either in whole or in
part), the judgment creditor shall be entitled to an order from the
justice, requiring the judgment debtor to attend at a time to be
.designated in the order, and answer concerning his property before
such’ justice, and the attendance of such may be enforced by the
justice. On his attendance, such debtor may be examined on oath
concerning his property, and any person alleged to have in his
hands property, moneys, effects, or credits, of the judgment debtor,
may also be required to attend and be examined, and the justice
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may order any property in the hands of the judgment debtor, or
" any other person, not exempt from execution, belonging to such
debtor, to be applied toward the satisfaction of such judgment, and
the justice may enforce such order by imprisonment until complied
with, but no judgment debtor or other person shall be required to
attend before any justice out of the county in which he resides.

—

CHAPTER V.
GENERAL PROVISIONS.

Sec. 618. The provisions of this act, in relation to parties to
actions in the district courts, and relative to practice, pleading, and
trial, shall, so far as the same are applicable, and do not conflict
with this title, be observed in justices’ courts.

Sec. 619. Every justice shall keep a book denominated a
docket, in whjch he shall enter, First, The title of every action
or procceding. Second, The object of the action or proceeding,
and if a sum of money be claimed the amount of the demand.
Third, The date of the summons, and the time of its return; and
if an order to arrest the defendant be made, or a writ of attach-
ment be issued, a statement of these facts. Fourth, The time when
the parties, or either of them, appear, or "their non-appearance if
default be made; a minute of the pleadings and motions, if in writ-
ing, referring to them, if not in writing, a concise statement of the
material parts of the pleadings, and of all motions made during the
trial by either party, and his decisions thereon. Fifth, Every ad-
journment, stating on whose application, whether on oath, evidence
or consent, and to what time. Sixth, The demand for a trial by
jury, when the same is msade, and by whom made, the order for the
jury, and the time appointed for the trial, and return -of the jury.
Seventh, The names of the jury who appear and are sworn, the
names of all witnesses sworn,-and at whose request. Eighth, The
verdict of the jury, and when received, if the jury disagree and
are discharged, the fact of such disagreement and discharge. Ninth,
The judgment of the court, specifying the costs included, and the
time when rendered. Tenth, The issuing of the execution, when
issued, and to whom delivered, the renewals thereof, if any, and
when made, and a statement of any money paid to the justice, and
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when and by whom. Eleventh, The receipt of a notice of appeal,
if any be given, and of the appeal bond, if any be filed, with the -
amount thereof, and the names of the sureties. Twelfth, A note of
any other proceedings taken in the action or proceeding.

Sec. 620. The several particulars of the last section specified
shall be entered under the title to the action to which they relate,
and at the time when they occur. Such entries in a justices’
docket, or a transcript thereof certified to by the justice or his suc-
cessor in office,, shall be primary evidence to prove the facts so
stated therein. '

SEc. 621. A justice shall keep an alphabetical index to his
docket, in which shall be entered the names of the parties to each
judgment, with a reference to the page of entry. The names of
the plaintiffs shall be entered in the index in the alphabetical order
of the first letter of the family names.

Sec. 622. It shall be the duty of every justice, upon the expi-
ration of his term of office, to deposit with his successor his official
dockets, as well his own as those of his predecessors which may be
in his custody, to be kept as public records. If the office of a
justice become vacant by his death, removal from the township or
city, or otherwise, before his successor is elected and qualified, the
dockets in possession of such justice shall be deposited with' the
county clerk of the county, to be by him delivered to his successor
in office of the justice.

Skc. 623. Any justice with whom a docket of his predecessor
is deposited, may issue execution or other process upon a judgment
there entered and unsatisfied, in the same manner and with the
same effect as the justice with whom the judgment was entered
might bave done. In case of the creation of a new county, or
the change of the boundaries between two counties, any justice in
whose hands the docket of a justice formerly acting as such within
the same territory may come shall for the purpose of this section
be considered the successor of said former justice.

Skc. 624. The justice elected to fill a vacancy shall be deemed
the successor of the justice whose office became vacant before the
expiration of a full term. When a full term expires the same or
another person elected to take office in the same township or city
from that time shall be deemed the successor.

Skc. 625. The summons, execution, and every other paper
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made or issued by a justice, except a subpcena, shall be filled up
without a blank left to be filled by another, otherwise it shall be
void.

SEc. 626. In case of sickness or other disability, or necessary
absence of a justice, on a retarn of summons, or at a time ap-
pointed for a trial, another justice of the same county may at his
request attend in his behalf, and shall thereupon become vested
with the power for the time being of the justice before whom the
summons was returnable. In that case the proper entry of the
proceedings befdre the attending justice, subscribed by him, shall
be made in the docket of the justice before whom the summons was
returnable.

Sec. 627. A justice may, at the request of a party, and on
being satisfied that it is expedient, specially depute any discreet
person of suitable age, and not interested in the action, to serve a
summons or execution with or without an order, to arrest the de-
fendant with or without a writ of attachment. Said justice shall
be liable on his official bond for all official acts of the person so
deputed. Such deputation shall be in writing made on the process
and a note thereof made in the justices’ docket.

- SEc. 628. The person so deputed shall have the authority of a
constable in relation to the service, execution, and return of such
process, and shall be subject to the same obligations.

Sec. 629. A constable, notwithstanding the expiration of his
term of office, may proceed and complete the execution of all final
process which he has begun to execute, in the same manner as if
he were still in office, and his sureties shall be liable to the same
extent. ' |

SEc. 680. A justice may punish any person guilty of a con-
tempt of his court, as defined by this act, by fine or imprisonment,
or both, but such fine shall :not exceed one hundred dollars; nor
imprisonment shall not exceed one.day.

Sec. 631. The acts for.which the person is convicted shall be -
particularly specified in the justices’ docket, and the judgment
entered thereon.

Sec. 682. Justices of the peace may issue subpeenas in any
action or proceeding in the courts held by them, and final pro-
cess on any judgment recovered therein, to any part of the
county.
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'Sec. 638. Depositions may be taken in the same manner, to
be used in justices’ courts, as they are taken to be used in the
district court.

Sec. 634. In actions respecting mining claims, proof shall be
admitted of the customs, usages, and regulations, established and
in force in the mining district embracing such claim, and such
customs, usages, or regulations, when not in conflict with the
laws of this Territory, shall govern the décision of the action.

SEc. 685. A new trial may be granted by the justice, on
motion, within ten days after the entry of judgment, for any of
thé following causes: First, Accident or surprise, which ordi-
nary prudence could not have guarded against. Second, Exces-
sive damages, appearing to have been given under the influence
of passion. Third, Insufficiency of the evidence to justify the
verdict, or other decision. Fourth, Newly-discovered evidence,
material for the party making the application, which he could
not with reasonable diligence have discovered and produced at
the trial.

SEkc. 636. The application shall be made upon affidavit and
notice ; the affidavit shall be filed with the justice, with a statement
of the grounds upon which the party intends to rely. The adverse
party may use counter affidavits on the motion, provided they be filed
one day previous to the hearing of the motion.

SEc. 637. Any party dissatisfied with a judgment rendered in
a justices’ court, may appeal therefrom to the district court of the
county, at any time within thirty days after the rendition of the
judgment. The appeal shall be taken by filing a notice of appeal with
the justice, and serving a copy of the same upon the adverse party.

SEc. 688. The party appealing shall file with the justice, with-.
in the time allowed for taking an appeal, an undertaking in double
the amount of the judgment appealed from, or if the judgment be-
_ for the recovery of specific personal property, in double the value-
of such property, with sufficient sureties, and conditioned that the
party appealing will pay any judgment that may be rendered against
him in the district court, as well as all costs that may be awarded
against him, and for the prosecution of such appeal to effect, or if
the party in whose favor judgment is rendered appeals, the bond
shall be continued for the prosecution of the appeal to effect, and

for the payment of all costs that may be adjudged against the
' 22
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appealing party. The undertaking shall be accompanied by the
affidavit of the sureties that they are residents of the county, and
are each worth, over and above their debts, liabilities, and property
by law exempt from execution, the amount specified in the under-
taking, but several sureties may state that they are worth sums
less than the amount stated in the undertaking besides such exemp-
tions, if the whole amount equals the amount of two sufficient
sureties. :

Sec. 639. Upon receiving the notice of appeal, and the under-
taking, as provided in the last section, and payment of fees there-
for, the justice shall make out a full and complete transeript from
his docket of all the proceedings in the action before him, and
transmit it, together with all the motions, pleadings, and all other
papers belonging to the said cause, to the clerk of the district court

" of the county, which transcript shall be certified by such justice,
within ten days after the filing of the appeal, bond, and notice of
appeal, the justice may be compelled by an order of the district
court entered on motion, to transmit any or all of such papers, and
may be fined for neglect or refusal to transmit the same.

Sec. 640. If the party appealing fail to reduce or enlarge the
judgment appealed from, ten dollars or more, or reverse the same
in the district court, he shall not recover any of the costs of the
appeal.

Sec. 641. All appeals from justices’ courts shall be tried anew,
in the district court, on the papers filed in the justices’ court,
unless the court, for good cause shown, and on such terms as may
be just, allow other papers to be filed in such action. Either party
may demand a trial by jury in the district court. Each party
shall have the benefit of all legal objections made in the justices’
court.

Skc. 642. If an execution shall have been issued on a judg-
ment appealed from, on the filing of the appeal bond, the justice
shall by order direct the officer to stay all proceedings on the same.
Such officer shall, upon payment of his fees for services rendered
on the execution, thereupon relinquish all property levied upon,
and deliver the same to the judgment debtor, together with all
moneys collected from sales or otherwise If his fees be not paid, -

" the officer may retain so much of the property or proceeds thereof
as may be necessary to pay the same.

[
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Skc. 643. Costs shall be allowed the prevailing party in jus-
tices’ courts.

Skc. 644. Justices of the peace shall receive from the sheriff
or constable of their county, all moneys collected on any process or
order issued by their courts respectively, and all moneys paid to
them in their official capacity, and shall pay the same over to the
parties entitled or authorized to receive them, without delay. For
a violation of this section, they may be removed from their office,
and shall be deemed guilty of a misdemeanor.

Skc. 645. Justices of the peace may in all cases require a
deposit of money, or an undertaking, as surety for costs of court,
before issuing a summons. ‘

Sec. 646. In actions respecting mining claims, the justice shall
have power, upon application of the party out of possession of the
claim or claims, after notice of one day to the adverse party, to
appoint a receiver of the proceeds of the claim pending the action.
If the parties agree upon a person, he shall be appointed such
receiver. If the parties do not agree, the justice shall appoint a -
receiver, who shall take an oath, which shall be filed with the jus-
tice, that he is not interested. in the action between the parties, and
that he will honestly keep an account of all gold or metals of any
kind the proceeds of the claim in dispute. After the appointment
of such receiver, the justice shall have power to issue an order to
any sheriff or constable to put such receiver into possession of such
claim, and such receiver shall continue in possession thereof until
the action is determined.

TITLE XXI.

ForciBLE ENTRY AND UNLAWFUL DETAINER.

Skc. 647. No person or persons shall hereinafter make any entry
into the lands, tenements, or other possessions, or by entering upon
any gulch mining claim, or quartz lode mining claim, or other mining
claim, in the temporary absence of the party or parties in possession,
or by entering peaceably, and the turning out by force, or frighten-
ing by threats, or other circumstances of terror, the party or par-
ties, out of possession, and detain and hold the same. In every
such case, the person so offending shall be deemed guilty of a
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forcible entry and detainer within the meaning of this acts but not in
cases where entry is given by law, and in such cases wot with
strong hand nor with multitude of people, but only in a peaceable
manner ; and if any person from henceforth do to the contrary, and
thereof be duly convicted, he shall be punished by fine.

Sec. 648. Any justice of the peace shall have auttority to
inquire as bereinafter directed, as well as against those who make
unlawful or forcible entry into lands, tenements, or other posses-
sions, and detain the same as against those who, having Jawful and
peaceable entry into lands, tenements, or other possessions, unlaw-
fally detain the same, and if it be found, upon such inquiry, that
an unlawful or forcible entry hath been made, or that the said
lands, tenements, or other possessions, after a lawful entry, are
beld unlawfully, then such justice shall cause the party comp]am-
ing to have restitution thereof.

SEc. 649. When any complaint shall be made in writing to any
justice of the peace, of any such unlawful or forcible entry, or
unlawful detainer, said justice shall issue a summons, directed to
the sheriff or any constable of the county, commanding him to sum-
mon the person or persons against whom such compiaint shall have
been made, to appear before said justice on a day named in the
summons, which shall not be more than ten days from the issuing,
of such summons, and at the place therein mentioned.

SEc. 850. Such summons shall be served upon the person or
persons against whom the same is issued, as other summons are
served issued by a justice, at least four days before the return
day thereof, and the officer serving the same shall make return of
the time and manner of such service. ’

Skc. 651. After the return of the summons served as herein-
before provided, and at the time and place appointed in said sum-
mons, the justice shall proceed to hear and determine said com-
plaint, unless either party demand a jury, in which case a jury
shall be summoned in the same manner and on the same terms, and
the trial shall be bad as in other cases of trial by jury before a
justice.

Sec. 652. If at the time set for trial the defendant, his agent
or attorney, shall make oath that he cannot safely proceed to trial
for want of some material witness, naming him, that he has made
due exertion to obtain such witness or his testimony, and believes if
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an adjournment be allowed he will be able to procure the testimony
of such witness, in which case, if such person or persons will give
bond, with sufficient surety, conditioned to pay the said complainant
for all rent that may accrue during the pending of such suit, and
all costs and damages consequent upon such adjournment, the said
justice shall adjourn said cause for such reasonable time as may
sppear necessary, not exceeding one month.

Sec. 658. The testimony of any witness which may be con-
sidered necessary by either party, may be taken in the same man-
ner and with like effect as is provided for the -taking of testimony
in other cases in justices’ courts. )

SEec. 654. On the trial the complainant shall only be required to
show, in addition to the forcible entry or detainer complained of,
dhat he was peaceably in actual possession at the time of the forci-
ble entry, or was entitled to the possession of the premises at the
time of the unlawful holding over. The defendant may show in
his defence that he or his ancestors, or those whose interest in such
premises he claims, have been in quiet possession thereof for the
space of one whole year together next before the said inquisition,
and that his interest therein is not yet ended or determined; and
such showing shall be a bar to the prosecution; and in no case
.where the title to land is involved shall a justice of the peace have
cognizance.

SEec. 655. If upon the trial, upon any complaint under this act,
the justice or jury shall find the defendant or defendants, or either
of them, guilty of the allegations of the complaint, said justice
shall enter judgment for the complainant to have restoration of the

" premises, and shall impose such fine, not exceeding one hundred
dollars, considering all the circumstances, as he may deem just,
and shall tax the costs for the complainant, and may issue execu-
tion therefor; and the said justice shall award and issue a writ of
restitution. But if the said justice or jury find that the person
complained of is not guilty, the justice shall tax the costs against
the complainant and issue execution therefor.

Sec. 656. If the jury empanelled cannot agree upon a verdict,
the justice may, with the consent of the parties, discharge them,
and issue a venire, returnable forthwith, or at some other time -
agreed upon by the parties.

SEc. 657. In all cases of a verdict by the justice or jury for

-
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the complainant, the damages shall be assessed as well for the waste
and injury committed upon the premises as for the rents and profits
during such detainer; and the verdict shall also find the monthly
rents and profits of the said premises, and the complainant shall be
entitled to recover treble damages against the persons against whom
the judgment has been rendered, which damages shall be assessed
by the justice or jury, and when so assessed shall be trebled by
said justice and entered as a judgment in the cause upon which
execution may issue.

Sec. 658. When any person shall hold bver any lands, tene-
ments, or other possessions, after the termination of the time for
which they are demised or let to them, or to the person under whom
they hold possession, or contrary to the covenants or conditions of
the lease or agreement under which they hold, or after any rent
shall become due according to the terms of the lease or agreement,
and shall remain unpaid for the space of three days, in all such
cages, if the lessor, his heirs, executors, administrators, assigns,
agent or attorney, shall make demand in writing of such tenant
that they shall deliver possession of the premises held as aforesaid,
and if such tenant shall refuse or neglect for the space of three
days after such demand to quit’the possession of such lands or tene-
ments, or to pay the rent thereof due and unpaid, as aforesaid,
upon complaint thereof to any justice of the peace of the proper
county, the justice shall proceed to hear, try and determine the
same in the same manner as in other cases hereinbefore provided
for, but shall impose no fine in any such case mentioned in this
section. : '

Sec. 659. The preceding section shall not extend to any per-
son who has or shall have continued in possession one year after
the termination of the time for which the premises were demised or
leased or let to them or those under whom they hold possession, or
to any person who continues in possession three years quietly and
peaceably.

SEc. 660. Every person summoned as a juror, or subpcenaed as
a witness, who shall not appear, or who appearing shall refuse to
gerve or give evidence in any prosecution instituted under this act,
- shall forfeit and pay for every such default or refusal to the use of
the county, unless some reasonable cause be assigned, such fine,
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not exceedipg twenty dollars, as the said justice shall think proper -
to impose, and execution may be issued therefor. :

Sec. 661. Appeals may be taken from all judgments rendered
under this act to the district court, under the same rules and re-
strictions as to notice, appeal bond, and other matters, as are re-
quired on appeals from justices’ courts in other cases; but in case
such appeal be taken by the defendant, the undertaking shall con-
tain an additional condition, to the effect that he will pay to the
plaintiff all rents, profits and other damages that may accrue dur-
ing the pendency of the appeal. If the appeal should be decided
agaiost bim upon the filing of the appeal bond, all proceedmgs
shall be stayed.

SEc 662. Such appeals shall be tried in the district court as
other appeals from justices’ courts are tried.

Skc. 663. Amendments to the complaint, answer, or other pro-
ceedings in matters of form only, may be allowed by the justice,
or the district court, on appeal, at any time before judgment, upon
such terms as may be just, and all matters of excuse, justification,
or evidences of allegations in the complaint, may be given in evi-
dence under the answer.

Sec. 664. All rules and regulations relating to trial before
Jjustices of the peace in other cases, and not inconsistent with the
provisions of this title, shall be applicable, and be observed in trials
arising under this title.

Sec. 665. An act entitled an act to regulate the proceedings
in civil cases in the courts of justice of the Territory of Idaho,
approved February 1st, 1864, and an act entitled an act supple-
mentary to an act entitled an act to regulate proceedings in civil
cases in courts of justice in the Territory of Idado, approved Feb-
ruary 4th, 1864, passed by the legislature of Idaho at its first ses-
sion, begun and held at Lewiston on the Tth day of December,
1863, and all other laws, or parts of laws, that are inconsistent
with this act, be and the same are hereby repealed.

Sec. 666. This act shall take effect and be in force from and
after its approval by the governor.

[Approved.]



CRIMINAL PRACTICE ACTS.

AN ACT concerning Crimes and Punishments.

CHAPTER 1L

PERSONS CAPABLE OF COMMITTING CRIMES,

Be zt enacted by the Legislative Assembly of the Territory
of Montana.

Sec. 1. In every crime or public offence, there must be union
or joint operation of act or intention, or criminal negligegce.

SEec. 2. Intention is manifested by the circumstances connected
with the perpetration of the offence and the sound mind and discre-
tion of the person accused.

Sec. 8. A person shall be considered of sound mind who is
neither an idiot or lunatic, or affected with insanity, and who hath
arrived at the age of fourteen years, or before that age if such
person know the distinction between good and evil.

SEec. 4. An infant under the age of fourteen years. shall be
deemed incapable of knowing the distinction between good and evil
unless the contrary be clearly shown.

SEc. 5. Any person counselling, advising, or enoouragmg an
infant under the age of ten years, a lunatic, or idiot, to commit any
offence, shall be prosecuted for such offence, where committed as
principal, and if found guilty, shall suffer the same punishment
that would have been inflicted on such persons counselling, advising,
or encouraging, as aforesaid, had he, she or they committed the
offence directly, without the intervention of such idiot, lunatic, or
infant.

Sec. 6. A married woman, acting under the threats, command,
or coercion of her husband, shall not be found guilty of any crime
not punishable with death. Provided, It appear from all the facts
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and circumstances of the case, that violent threats, commands, or
coercion were used, and in such case the husband shall be prose-
cuted as principal, and receive the same punishment as would other-
wise have been inflicted upon the wife if she had been found guilty.

Sec. 7. Drunkenness shall not be an excuse for any crime,
unless such drunkenhess be occasioned by the fraud, contrivance,
or force of some other person or persons, for the purpose of causing
the perpetration of an offence; in which case the person or persons
so causing said drunkenness for such malignant purpose, shall be
considered principal or principals, and suffer the same punishment
as would have been inflicted on the person or persons committing
the offence if he, she, or they had been possessed of sound reason
and discretion.

Skc. 8. All acts committed by misfortune or accident shall not
be deemed criminal where it satisfactorily appears that there was no
evil design or intention, or culpable negligence.

Sgkc. 9, A person committing a crime not punishable with
death, under -threats or menaces, which sufficiently show that his
or her life was in danger, or that he or she had reasonable cause to
believe, and did believe, that his or her life was in danger, shall
not be found guilty; and such threats or menaces being proved and
established, the person or persons compelling, by such threats or
menaces, the commission of the offence, shall be considered as prin-
cipal or principals, and suffer the same punishment as if he or she
had perpetrated the offence.

CHAPTER II
A COESSORY.

SEc. 10. An accessory is he or she who stands by and aids,
abets or assists, or who not being present, aiding, abetting or assist-
ing, hath advised and encouraged ‘the perpetration of the crime.
He or she who thus aids, abets, or assists, advises or encourages,
shall be deemed and considered as principals, and punished accord-
ingly.

Sec. 11. An accessory after the fact, is a person who, after
full knowledge that a crime has been committed, conceals it from
the magistrate, or harbors and protects the person charged with, or

28
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found guilty of the crime. Any person being found guilty of being
an-accessory after the fact, shall be imprisoned for.any term not
exceeding two years, and findd in any sum not exceeding five thouns-
and dollars, to be regulated by the circumstances of the case and
the enormity of the crime.

CHAPTER IIL
‘WITNESSES.

Sec. 12. The party or parties injured shall in all cases be com-
petent witnesses; the credibility of all such witnesses shall be left
- to the jury, as in other cases. In all cases where two or more per-
sons are jointly or otherwise concerned in the commission of any
crime or misdemeanor, either of such persons may be sworn as a
witness against another in relation to such crime or misdemeanor;
but the testimony given by such witness shall in no instangh be
used against himself in any criminal prosecution; and any person
may be compelled to testify as provided in this section.

Sec. 18. No black or mulatto person, or Indian or Chinese,
shall be permitted to give evidence in favor of or against any white
person. Every person who shall have one-eighth part or more of
negro blood shall be deemed a mulatto; and every person who shall
have one-half of Indian blood shall be deemed an Indian.

Skc. 14. The solemn affirmation of witnesses shall be deemed
sufficient. A false or corrupt affirmation shall subject the witness
to all the penalties and punishments provided for those who commit.
wilful and corrupt perjury.

CHAPTER 1V.
OFFENCES AGAINST THE PERSONS OF INDIVIDUALS.

Sec. 16. Murder is the unlawful killing of a human being,
with malice aforethought, either expressed or implied. The unlaw-
ful killing may be effected by any of the various means by which
death may be occasioned. ,

Skec. 16. Express malice is that deliberate intention unlawfully
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to take away the life of a fellow-creature, which is manifested by
external circumstances capable of proof.

Sec. 17. Malice shall be implied when no considerable provo-
cation appears, or when all circumstances of the killing show an
abandoned and malignant heart. All murder which shall be perpe-
trated by means of poison, or lying in wait, torture, or by any
other kind of wilful, deliberate, and premeditated killing, or which
shall be committed in the perpetration or attempt to perpetrate any
‘arson, rape, robbery, or burglary, shall be deemed murder of the
first degree; and all other kinds of murder shall be deemed murder
of the second degree; and the jury before whom any person in-
dicted for murder shall be tried shall, if they find such person
guilty thereof, designate by their verdict whether it be murder of
the first or second degree; but if such person be convicted on con-
fession in open court, the court shall proceed, by examination of
witnesses, to determine the degree of the crime, and give sentence
accordingly. Every person convicted of murder of the first degree
shall suffer death; and every person convicted of murder in the
second degree shall suffer imprisonment in the Territorial prison
for a term not less than ten years and which may be extended to
life.

Sec. 18. Manslaughter is the unlawful killing of a human
being without malice express or implied, and without any mixture
of deliberation. It must be voluntary, upon a sudden heat of pas-
sion caused by a provocation apparently sufficient to make the
passion irresistible; or involuntary, in the commission of an unlaw-
ful act, or a lawful act without due caution or circumspection..

‘Sec. 19. In cases of voluntary manslaughter, there must be a
serious and highly provoking injury inflicted upon the person kill-
ing, sufficient to excite an irresistible passion in a reasonable per-
son, or an attempt by the person killed, to commit a serious personal
injury on the person killing.

Sec. 20. The killing must be the result of that sudden violent
impulse of passion supposed to be irresistible; for if there should
appear to have been an interval between the assault or provocation
given, and the killing, sufficient for the voice of reason and human-
ity to be heard, the killing shall be attributed to deliberate revenge,
and punished as murder. '

Sec. 21. Involuntary manslaughter shall consist in the killing
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of a human being without any intent to do so, in the commission of
any unlawful act, or a lawful act which probably might produce
such a consequence in an uglawful manner: Provided, That when
such involuntary killing shall bappen in the commission of an °
-unlawful act, which, in its consequences, naturally tends to destroy
the life of a human being, or is committed. in the prosecution of a
felonious intent, the offence shall be deemed and adjudged murder.

Sec. 22. Every person convicted of the crime of manslaughter,
shall be punished by imprisonment in the Territorial prison, for a
term not exceeding ten years.

Sec. 28. In order to make the killing either murder or man-
slaughter, it is requisite that the party die within a year and a day
after the stroke was received, or the cause of death administered,
in the computatlon of which the whole of the day on which the act
was done shall be reckoned the first.

Sec. 24. If the injury be inflicted in one county and the party
die in another county, or without the Territory, the accused shall
be tried in the county where the act was done, or the cause of

~death administered. If the party killing shall be in one county -
and the party killed be in another county, at the time the cause of
death shall be administered, the accused may be tried in either
county. '

Skc. 25. Justifiable homicide is the killing of a human being
in necessary self-defence, or in defence of habitation, property or
person against one who manifestly intends or endeavors, by violence
or surprise, to commit a felony, or against any person or persons,
who manifestly intend and endeavor, in a violent, riotous, or
tumultuous manner, to enter the habitation of another for the pur-
pose of assaulting or offering personal violence to any person dwell-
ing or being therein.

SEc. 26. A bare fear of any of these offences, to prevent which
the homicide is alleged to have been committed, shall not be suffi-
cient to justify the killing. It must appear that the circumstances
were sufficient to excite the fears of a reasonable person, and that -
the party killing really acted under the mﬂuence of such fears, and
not in a spirit of revenge.

Skc. 27. If a person kill another in self-defence, it must appear
that the danger was so urgent and pressing that in order to save
his own life or to prevent his receiving great bodily harm the kill-
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ing of the other was absolutely necessary; and it must appear,
also, that the persor killed was the assailant, or that the slayer had,
really and in good faith, endeavored to decline any further struggle
" before the fatal blow was given.

Sec. 28. If an officer in the execution of his office in a criminal
case, having legal process, be resisted and assaulied, he shall be
_ Jjustified if he kill the assailant. If an officer or private person
attempt to take a person charged with felony, and he or they be
resisted in the endeavor to take the person accused, and to prevent
the escape of the accused, by reason of such resistance he or she
be killed, the officer or private person so killing shall be justified:
Provided, That such officer or private person, previous to such
killing, shall have used all reasonable efforts to take the accused
without success; and that from all probability there was no pros-
pect of being able to prevent injury from such resistance, and the
consequent escape of such person.

Sec. 29. Justifiable homicide may also consist in unavoxdable
necessity without any will or desire, and without any inadvertency,
or negligence in the party killing. An officer who in the execution
of public justice, puts a person to death in virtue of a judgment of
a competent court of justice shall be justified. The officer must,
however, in the performance of his duty, proceed according to the
sentence and the law of the land.

Sec. 80. Excusable homicide, by misadventure, is when a per-
son is doing a lawful act, without any intention of killing, yet
unfortunately kills another, as where a man is at work with an axe,
and the head flies off and kills a by-stander, or where a parent is
moderately correcting a child, or a master his servant or scholar,
or an officer punishing a criminal, and happens to occasion death,
it is only a misadventure, for the act of correcting was lawful; but
if a parent or master exceeds the bounds of moderation, or the
officer the sentence under which he acts, either in the manner, the
instrument, or quantity of punishment, and- death ensue, it will be
manslaughter, or murder, according to the circumstances of the
case.

Skc. 81. All other instances which stand upon the same footing
of reason and justice as those enumerated shall be considered justi-
fiable or excusable homicide. :

Sec. 82. The homicide appearing to be justifiable or excusable,
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the person indicted shall, upon his trial, be fully acquitted and
discharged.

Skc. 88. The killing being proved, the burden of proving cir-
cumstances of mitigation, or that justify or excuse the homicide,
‘will devolve on the accused, — unless the proof on the part of the
prosecution sufficiently manifest that the crime committed only
amounts to manslaughter; or that the accused was justified or ex-
cused in committing the homicide.

Skc. 34. If any woman shall endeavor privately, either by
herself or the procurement of others, to conceal the death of any
issue of her body male or female, which, if born alive would be a
bastard, so that it may not come to light, whether it shall have been
murdered or not, every such mother, being convicted thereof, shall
suffer imprisonment in the Territorial prison for a term not exceed-
ing one year:' Provided, however, That nothing herein contained
shall be 8o construed as to prevent such mother from being indicted
and punished for the murder of such bastard child.

Skc. 35. If any person shall, by previous appointment, or
agreement, fight a duel with a rifle, shot-gun, pistol, bowie-knife.
dirk, small-sword, back-sword, or other dangerous weapon; and in
8o doing shall kill his antagonist, or any person or persons, or shall
inflict such wound as that the party or parties injured shall die
thereof within one year thereafter, every such offender shall be
deemed guilty of murder in the first degree, and upon conviction
thereof, shall be punished accordingly.

Skc. 86. If any person shall hereafter challenge another to
fight a duel with deadly weapons, or in any manner whatever, the
probable issue of which might result in the death of either; or if
any person shall accept a challenge or agree to fight a duel, every
pei'son so offending shall, upon an action thereof, be rendered inca-
pable of bolding any office of trust or profit, either civil or military,
under the government of the Territory, and fined in any sum not
exceeding fi ve hundred dollars.

Skc. 87. Any and every person who shall be present at the
time of fighting any duel with deadly weapons, either as second,
aid, surgeon, or spectator, or who shall advise or give assistance to
such duel, shall be a coirpetent witness against any person offending
against any of the provisions of this act, and may be compelled to
appear and give evidence before any justice of the peace, grand
jury, or court, in the same manner as other witnesses, but the testi-
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mony so given shall not be used in any prosecution or proceeding,
civil or criminal, against the person so testifying.

Sec. 88. If any person, with or without deadly weapons, upon.
previous agreement, fight one with another, and should death ensue.
to any person in such fight, or should any person die from an.
injury received in such fight, within one year and a day, the per-
son or persons causing such death shall be deemed guilty of murder
in the first degree, and shall be punished accordingly.

Skc. 89. That any person in this Territory having, carrying,
or procuring from another person, any dirk, dirk-knife, sword,
sword-cane, pistol, gun, or other deadly weapon, who shall, in the

presence of two or more persons, draw or exhibit any of said deadly - -

weapons, in a rude, angry, and threatening manner, not in. neces-
sary self-defence, or who shall in any manner unlawfully use the
same in any fight or quarrel, the person or persons-so offending,
upon conviction thereof in any criminal court, in any county in this
Territory, shall be fined in any sum not less than one hundred nor
more than one thousand dollars, or imprisoned in the Territorial
prison not less than one nor more than twelve months, at the dis-
cretion of the court, or both such fine and imprisonment, together
with the costs of prosecution, which said costs shall in all cases be
computed and collected in the same manner as costs in civil cases.
All fines and forfeitures arising under the provisions of this act
shall be paid in to the county treasury of the county wherein such
" offence was committed, for county purposes. Provided, neverthe-
less, That no sheriff, deputy sheriff, constable, marshal, or other
peace officer, shall be held to answer, under the provisions of this
act, for drawing or exhibiting any of the weapons hereinbefore
mentioned, while in the lawful discharge of his or their duties. It
shall be the duty of all military, civil, and peace officers in this
Territory to be vigilant in carrying the provisions of this act into
full foree and effect, as well, also, as all grand juries, or grand
jurors, to inquire into and make presentment of each and every
offence, under this act, which shall come under or within their
knowledge. It shall be and is hereby made the duty of all judges
in this Territory to give this act in charge to the grand juries at
each term of their respective courts; and also to all trial juries
empanelled for the trial of any of the offences hereinbefore men-
tioned in this act.
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Skc. 40. If any person shall assault and beat another with a
cowhide, stick or whip, having at the time in his possession a pis-
tol, or other deadly weapon, with an intent to intimidate and pre-
vent the person assaulted from defending himself, such person shall,
on conviction thereof, be imprisoned in the Territorial prison not
less than one nor more than ten years.

Skc. 41. Every person who shall wilfully and maliciously ad-
minister, or cause to be administered to or taken by any person,
any poison or other noxious or destructive substance or liquid, with
the intention to cause the death of such person, and being thereof
duly convicted, shall be punished by imprisonment in the Territo-
‘rial prison for a term not less than ten years, and which may ex-
tend to life. And every person who shall administer, or cause to
be administered, or taken, any medicinal substance, or shall use, or
cause to be used, any instruments whatever, with the intention to
produce the miscarriage of any woman then being with child, and
shall be thereof duly convicted, shall be punished by imprisonment
in the Territorial prison for a term not less than two years nor more

. than five years. Provided, That no physician shall be affected by
the last clause of this section, who in the discharge of his profes-
sional duties deems it necessary to produce the miscarriage of any
woman in order to save her life. '

SEc. 42. Mayhem consists in unlawfully depriving a human
being of a member of his or her body, or disfiguring or rendering
it useless. If any person shall cut out or disable the tongue, put
out an eye, slit the nose, ear, or lip, or disable any limb or member
of another, or shall voluntarily, or on purpose, put out an eye or
eyes, every such person shall be guilty of mayhem. The crime of
mayhem shall be punishable by imprisonment in the Territorial
prison for a term not exceeding fourteen years.

Skc. 43. Rape is the carnal knowledge of a female, forcibly,
and against her will, and a person duly convicted thereof, shall be
punished by imprisonment in the Territorial prison for a term not
less than five years, and which may be extended to life. And any
person who shall have carnal knowledge of any female child under
the age of ten years shall be adjudged guilty of the crime of rape,
and upon conviction thereof shall be imprisoned for life. And

every person of the age of sixteen years or over, who shall have
~ carnal knowledge of any woman above the age of ten years, with-
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out her consent, by administering to her any substance or liquid,
which shall produce sach stupor or imbecility of mind, or weakness
of body, as to prevent effectual resistance, shall upon conviction be
adjudged guilty of rape, and be punished by imprisonment in the
Territorial prison for a term not less than ten years.’

Sec. 44. The infamous crime against nature, either with man
or beast, shall subject the offender to be punished by imprisonment
in the Territorial prison for a term not less than five years, and
which may extend to life.

SEc. 45. An assault is an unlawful attempt, coupled with a
present ability, to commit a violent injury on the person of another,
and every person convicted thereof shall be fined in a sum not less
than fifty nor more than five hundred dollars, or imprisoned in the
county jail not exceeding six monthas.

Sec. 46. An assault with an intent to commit murder, rape,
the infamous crime against nature, mayhem, robbery, or grand lar-
ceny, shall subject the offender to imprisonment in the Territorial
prison for a term not less than® one year nor more than fourteen
years. An assault with a deadly weapon, instrument, or other
thing, with an intent to inflict upon the person of another a bodily
injury, where no considerable provocation appears, or where the

_circumstances of the assault show an abandoned and malignant

heart, shall subject the offender to imprisonment in the Territorial
prison not less than one year nor more than two years, or'toa

_fine not less than one thousand nor more than five thousand dollars,

"

or to both such fine and imprisonment.

SEc. 47. Assault and battery is the unlawful beating of an-
other, and a person duly convicted thereof shall be fined in any .
sum not exceeding one thousand dollars, or imprisoned in the county
jail not exceeding one year. -

Sec. 48. False imprisonment is an unlawful violation of the
personal liberty of another, and consists in confinement or deten-
tion without sufficient legal authority. Any person convicted of
false imprisonment shall pay all damages sustained by the person
8o imprisoned, and be fined in any sum not exceeding five thousand
dollars, or imprisoned in the Territorial prison for a term not ex-
ceeding one year.

Skc. 49. Kidnapping is the forcible abduction or stealing away

24
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of a man, woman, or child from his or her own home, and sending
or taking him or her into another county.

Sec. 50. Every person who shall forcibly steal, take, or arrest
any man, woman, or child, either white or colored, or any Indian,
in this Territory, and carry him or her into another county, state,
or territory, or who shall forcibly take or arrest any person or per-
sons whomsoever, with a design to take him or her out of this Terri-
tory, without having established a claim according to the laws of
the United States, shall, upon conviction, be deemed guilty of kid-
napping, and be punished by imprisonment in the Territorial prison
for any term not less than one nor more than ten years for each
person kidnapped or attemped to be kidnapped.

Sec 51. Every person who shall hire, persuade, entice, decoy,
or seduce, by false promises, misrepresentations, and the like, any
negro, mulatto, or colored person, or Indian, to go out of this Ter-
ritory, or to be taken or removed therefrom for the purpose and with

* the intent to sell such negro, mulatto, colored person, or Indian
into slavery or involuntary servitudg, or otherwise to employ him
or her for his or her ownh use, or to the use of another, without
the free will and consent of such negro, mulatto, or colored person,
or Indian, shall be deemed to have committed the crime of kidnap-
ping, and upon conviction thereof shall be punished as in the next
preceding section specified. .

Skc. 52. Every person who shall take any woman unlawfully
against her will, and by force, menace, or duress, compel her to
marry him, or to marry any other person, or to be defiled, and shall
be thereof convicted, shall be punished by imprisonment in the Ter-

- ritorial prison for a term not less than two nor more than fourteen

years, and the record of such conviction shall operate as a divorce
to the party so married.

Skc. 53. Every person who shall maliciously, - forcibly, or
fraudulently, lead, take, or carry away, or decoy or entice away
any child under the age of ten years, with intent to detain and
conceal such child from the parent, guardian, or other person hav-
ing the lawful charge of such child, shall, upon conviction thereof, -
be punished by imprisonment in the Territorial prison not exceed-
ing ten years, or by a fine not exceeding five thousand dollars, or
by both such fine and imprisonment. If any father or mother of
any child under the age of six years, or any other person to whom
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such child shall have been confided, shall expose such child in a
street, field, or other place, with intent wholly to abandon it, he or
she shall, upon conviction, be punished by imprisonment in the
penitentiary not exceeding five years, or in the county jail not less
than six months. Every person who shall wilfully poison any
spring, well, or reservoir of water, shall, upon conviction thereof,
be punished by imprisonment in the Territorial prison for a term
not less than one nor more than ten years.

Sgc. 54. If any person, either verbally or by any written or
printed communication, shall maliciously threaten any injury to
the person or property of another, with intent thereby to extort
money, or any pecuniary advantage whatever, or to compel the per-
son so threatened to do any act against his or her will, he shall be
punished, upon conviction thereof, by imprisonment not more than
one year nor less than six months, or by fine not exceeding five
hundred dollars nor less than one hundred dollars, or by both such
fine and imprisonment. .

CHAPTER V.
OFFENCES AGAINST HABITATIONS AND OTHER BUILDINGS.

Sec. 65. Every person who shall wilfully and maliciously
burn, or caused to be burned, in the night time, any dwelling-house
in which at the time there is some human being, of which he shall
have knowledge, shall be deemed guilty of arson in the first degree,-
and upon conviction thereof shall be punished with death.

Sec. 56. Every person who shall wilfully and maliciously
burn, or cause to be burned, any dwelling or building owned by
himself, or the property of another, in the night or day time, wil-
fully burn, or cause to be burned, any kitchen, office, shop, barn,
stable, storehouse, warehouse, or other building, or stack or stacks
of grain, or standing crops, the property of another person, or cor-
poration, or any church, meeting-house, school-house, state-house,
court-house, or other public building, or any ship, vessel, boat, or -
other water craft, or any bridge of the value of fifty dollars or
more, erected across any of the waters of this Territory, such per-
son so offending shall be deemed guilty of arson in the second de-
gree, and upon conviction thereof shall be punished by imprison-
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ment in the Territorial prison for a term not less than one year nor
more than ten years; and should the life or lives of any person or
persons be lost in consequence of such burning, as mentioned in this
and the preceding section, such offender shall be deemed guilty of
murder in the first degree, and shall be indicted and punished
accordingly.

Sec. 7. Every person who shall wilfully burn, or cause to be
burned, any building, or any goods, wares, merchandise, or other
chattels, which shall be at the time insured against loss or damage
by fire, with intent to injure or defraud such insurer, whether the
same be the property of such person or of any other, shall, upon
conviction, be adjudged guilty of arson in the second degree, and
punished accordingly.

Sec. 68. Every person who shall, in the night time, forcibly
break and enter, or without force (the doors and windows being
open), enter into any dwelling-house, or any other house whatever,
«or tent, with intent to commit murder, rape, robbery, mayhem, lar-
ceny, or other felony, shall be deemed guilty of burglary, and upon
conviction thereof shall be punished by imprisonment in the Terri-
torial prison for a term not less that five nor more than twenty
years.

' CHAPTER VI
OFFENCES AGAINST PROPERTY.

Sec. 59. Robbery is the felonious and violent taking of money,
goods, or other valuable things, from the person of another by force
or intimidation. Every person guilty of robbery shall be punished
by imprisonment in the Territorial prison for a term not less than
five years, and which may be extended to life.

Sec. 60. Every person who shall feloniously steal, take, and
carry away, lead or drive away, the personal goods or property of
another, of the value of fifteen dollars or more, shall be deemed

* guilty of grand larceny; and upon conviction thereof, shall be
punished by imprisonment in the Territorial prison for a term not
less than one year, nor more than fourteen years.

Sec. 61. Every person who shall feloniously steal, take and
carry, lead or drive away, the personal goods or property of another,
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under the value of fifteen dollars, shall be deemed guilty of petit
larceny ; and upon conviction thereof, shall be punished by iwpris-
onment in the county jail not more than twelve months, or by fine
not exceeding five hundred dollars, or by both such fine and
imprisonment.

SEc. 62. That every person who shall feloniously steal, take and
carry, lead or drive away, any dog, either of the male or female
kind, belonging to another, shall be deemed guilty of petit larceny ;
and upon conviction thereof, shall be punished by imprisonment in
the county jail, not more than six months, or by a fine not exceed-
ing one hundred dollars, or by both such fine and imprisonment.
In any judgment rendered for a fine only, the judgment shall pro-
vide that unless the same be paid the defendant shall be imprisoned
in the county jail at the rate of one day for every two dollars of
the fine.

Sec. 63. Bonds, promissory notes, bank notes, bills, of ex-
change or other bills, orders, drafts, checks, receipts, or certificates,
or warrants for or concerning money, goods, or property, due, or to
become due, or to be delivered, or any public security issued by the
United States, or by this Territory, and any deed or writing con-
taining a conveyance of land, or valuable contract in force, or any
release or defeasance, or any other instrument whatever, shall be
considered personal goods of which larceny may be cowmitted, and
the money due thereon, or secured thereby, and remaining unsatis-
fied, or which, in any event or contingency, might be collected
thereon, or the value of the property transferred or effected thereby,
as the case may be, shall be deemed the value of the article stolen.

Sec 64. Every person, who for his own gain, or to prevent the
owner from again possessing his property, shall buy or receive
stolen goods, or anything the stealing of which is declared to be
larceny, or property obtained by robbery, burglary, or embezzle-
ment, knowing the same so to have been obtained, shall, upon con-
viction, be imprisoned in the Territorial prison for a term not
exceeding five years, or by a fine not exceeding one thousand dol-
lars, or by both such fine and imprisonment, and every such person
may be tried, convicted and punished as well before as after the
trial of the principal. No person convicted of the offences specified
in this section, shall be condemned to imprisonment, in the Territo-
rial prison, unless the value of the thing bought or received shall
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amount to fifteen dollars, but the same shall be punieheti as pro-
vided in cases of petit larceny. v

Sec. 65. All property obtained by larceny, robbery, burglary,
or embezzlement, shall be restored to the owner, and no sale,
whether in good faith on the part of the purchaser, or not, shall
divest the owner of his right to such property. Such owner may
maintain his action not only against the felon, but against any per-
son in whose possession he may find the property.

Sec. 66. Every person bringing any goods or ‘property into
this Territory, taken by himself, or which he knew was taken by
another, in anoth.r Territory or State, by robbery, burglary, em-
bezzlement, or larceny, shall, upon reasonable cause being shown
to a magistrate to induce him to believe that the accused has brought
such goods or property into this Territory, taken in either of the
ways aforesaid in another Territory or State, be committed to the
county jail, to await a requisition from the governor of the Terri-
tory or State, whence such goods or property were brought as
aforesaid into this Territory: Provided, That such person shall
not be detained in such custody longer than a- period of eight
weeks.

Sec. 67. Every person who shall mark or brand, alter or
deface the mark or brand.of any horse, mare, colt, jack, jennet,
mule, or any one or moro head of “neat cattle or sheep, goats, hogs,
shoats, or pigs, not his or her own property, but belonging to some
other person, or cause the same to be done, with intent thereby to
steal the same, or to prevent identification thereof by the true
owner, shall, on conviction thereof, be punished by imprisonment
in the Territorial prison, for a term not less than six months nor
more than five years. \

Sec. 68. Every servant, officer, or person, employed in any
public department, station, or office, of the government of this Ter-
ritory, or any county of this Territory, or in any office of a corpor-
ate body, who shall embezzle, steal, secrete; or fraudulently take,
or carry away, any money, goods, chattels effects, books, or book of
record or of account, bond or bonds, promissory note or notes, bank
bill or notes, or any other writing or security for the payment of
money, or property, of whatever description it may be, being the
property of said Territory, county, or corporate body, shall, on
conviction thereof, be punished by imprisonment in the Territorial
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prison, for a period of time not”less than one year, nor more than
ten years. )

Skc. 69. If any officer who now is or hereafter may be intrusted
by law to collect, disburse, or receive, or safely keep, any money
or moneys, revenue or revenues, belonging to this Territory, to the
school fund of this Territory, to the school fund of any county or
township of any county in this Territory, to any canal, turnpike or
railroad fund of this Territory, or any county thereof, or to any
fund for the improvement of any public road or roads, river, creek,
or other water course, bordering on or within this Territory, or to
any other fund now being or hereafter to be established by law for
public purposes, and who shall fail or refuse to pay over all moneys,
warrants, bills, notes and orders, which any such officers or persons
shall receive for disbursement, and has not disbursed, or shall col-
lect, or shall receive for safe keeping, belonging to this Territory,
to any county of this Territory, or to any such fund as aforesaid,
when such officer or person shall thereto be required by law, and
demand duly made by the successor or successors, of such officer,
or person in office, or by the officer or person to whom such money,
warrants, bills, notes, or orders, ought by law to be paid over, or
his or their attorney or agent duly authorized in writing, signed
and acknowledged. If such demand be practicable, every such offi-
cer or person shall, on oonviction, therefor be punished by impris-
onment in the Territorial prison for a term not less than two years,
nor more than five years: Provided, That no person shall be
imprisoned in the Territorial prison under this section, unless the
money not paid over shall amount to more than one hundred dollars,
or if it appear that such failure or refusal shall be occasioned by
unavoidable accident or loss. Every person convicted under the .
provisions of this section shall forever thereafter be disqualified
from holding any office of honor, trust, or profit, in this Ter:itory.

Sec. 70. That if any officer of the Territory, or of any county,
city or town, in this Territory, charged with the safe keeping,
transfer, or disbursement of public moneys, shall convert to his own
use, in any way whatever, or shall use by way of investment in any
kind of property or merchandise, or shall loan, with or without
interest, any portion of the public moneys, bonds, or other evidences
of indebtedness of the Territory, intrusted to him for safe keeping,
transfer, or disbursement, or any other purpose, every such act
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shall be deemed and adjudged to be an embezzlement of so much of
such moneys as shall be thus taken, converted, invested, used or
loaned, which is hereby declared to be felony; and the neglect or
refusal to pay over on demand any public moneys in his hands upon
the presentation of a draft, or order or warrant, drawn upon him by
the proper officer, or any officer authorized by law, and signed by
such officer, or to transfer, or disburse, any such moneys, promptly
according to law, on the legal requirement of any officer authorized
to make such requirement, shall be prima facie evidence of such
conversion to his own use of the public moneys as may be in his
bands. All persons advising, or knowingly or wilfully participa-
ting, in such embezzlement, upon being convicted thereof, before
any court of this Territory, of competent jurisdiction, shall, for'
every such offence, forfeit and pay to the Territory, a fine equal to
the amount embezzled, and shall suffer imprisonment in the Territo-
rial prigson for a term not less than two years, nor more than ten
years. : _

Sec. T1. Every person who shall fraudulently or maliciously
tear, burn, efface, cut, or in any way destroy any debt, lease, bond,
will or any other writing sealed, or any bank bill, or note, check,
warrant or certificate, for the payment of money or other thing, or-
the delivery of goods, or any certificate, or other public security of
this Territory, or of the United States, or any State or Territory,
for the payment of money, or any receipt, acquittance, release or
defeasance, discharge of any debt, suit or other demand, or any
transfer, or assurance of monéy, stock, goods, chattels, or other
property, or any letter of attorney, or other power, or any day-
book, or other book of account, or any agreement or contract what-
soever, with intent to defraud, prejudice, or injure any person, or
body corporate, shall, upon conviction thereof, be punished by
imprisonment in the Territorial prison, for a term not less than one
year, nor more than five years.

Skc. T2. Every person who shall wilfully or maliciously re-
move any monument of stone, wood, or other durable material,
erected for designating the corner, or uther point, or any post or
stake fixed or driven into the ground for the purpose of designating
a point in a boundary of any lot or tract of lund, or alter the marks
on any tree, post, or other monument, made for the purpose of
desiguating any point, course, or line, in the boundary of any lot



~>

LAWS OF MONTANA TERRITORY. 198

or tract of land, or shall cut down or remove any tree upon which
any such marks shall be made for such purpose, with the intent to
destroy such marks, shall, upon conviction, be adjudged guilty of a
misdemeanor, and punished by a fine not less than one hundred,
nor more than two thousand dollars, or by imprisonment in the
county jail, for a term not less than one month, nor more than one
year. '

Sec. 78. If any clerk, apprentice or servant, or any other per-
son, whether bound or hired, to whom any money, or goods or chat-
tels, or other property, shall be entrusted by his master or em-
ployer, shall withdraw himself from his master or employer, and
go away with the money, goods, chattels, or other property, or any
part thereof, with intent to steal the same and defraud his master
or employer thereof, contrary to the trust and confidence in him
reposed by his said master or employer, or being in the service of
his said master or employer, shall embezzle the said money,
goods or chattels, or propert<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>