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p
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t
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i
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h
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c
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p
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t
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u
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a
t
i
o
n
 
d
i
s
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c
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r
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z
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i
s
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t
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r
d
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n
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u
e
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u
a
n
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c
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o
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i
t
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i
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b
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u
n
d
a
r
i
e
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o
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a
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i
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c
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h
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p
e
r
v
i
s
o
r
s
 o
f
 
a
 
s
o
i
l
 
c
o
n
s
e
r
v
a
t
i
o
n
 
d
i
s
t
r
i
c
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d
i
r
e
c
t
o
r
s
 
o
f
 
a
 
g
r
a
z
i
n
g
 
d
i
s
t
r
i
c
t
.
 

N
E
W
 
S
E
C
T
I
O
N
.
 

S
e
c
t
i
o
n
 2
.
 
R
e
c
r
e
a
t
i
o
n
a
l
 
u
s
e
 
p
e
r
m
i
t
t
e
d
 
--

 

l
i
m
i
t
a
t
i
o
n
s
 

--
 

e
x
c
e
p
t
i
o
n
s
.
 

(
1
)
 
E
x
c
e
p
t
 

a
s
 

p
r
o
v
i
d
e
d
 

i
n
 

s
u
b
s
e
c
t
i
o
n
 

(
3
)
,
 
a
l
l
 
c
l
a
s
s
 

I 
w
a
t
e
r
s
 

t
h
a
t
 
a
r
e
 
c
a
p
a
b
l
e
 
o
f
 

r
e
c
r
e
a
t
i
o
n
a
l
 u
s
e
 
a
s
 d
e
f
i
n
e
d
 
in
 
[
s
e
c
t
i
o
n
 1
(
7
)
(
a
)
)
,
 

i
n
c
l
u
d
i
n
g
 

t
h
e
 

b
e
d
s
 

u
n
d
e
r
l
y
i
n
g
 
t
h
e
m
 
a
n
d
 
t
h
e
 
b
a
n
k
s
 
u
p
 
t
o
 
t
h
e
 
o
r
d
i
n
a
r
y
 

h
i
g
h
-
w
a
t
e
r
 
m
a
r
k
,
 
m
a
y
 
be
 
s
o
 u
s
e
d
 
by
 
t
h
e
 
p
u
b
l
i
c
 
w
i
t
h
o
u
t
 
r
e
g
a
r
d
 

t
o
 
t
h
e
 
o
w
n
e
r
s
h
i
p
 
o
f
 
t
h
e
 
l
a
n
d
 
u
n
d
e
r
l
y
i
n
g
 
t
h
e
 w
a
t
e
r
s
.
 

(
2
)
 
E
x
c
e
p
t
 
a
s
 
p
r
o
v
i
d
e
d
 
in
 
s
u
b
s
e
c
t
i
o
n
 
(
3
)
,
 a
l
l
 
c
l
a
s
s
 
I
1
 

w
a
t
e
r
s
 
th
at
 
a
r
e
 
c
a
p
a
b
l
e
 
of
 
r
e
c
r
e
a
t
i
o
n
a
l
 u
s
e
 

a
s
 
d
e
f
i
n
e
d
 

i
n
 

[
s
e
c
t
i
o
n
 
1(
7)
(b
)]
, 

i
n
c
l
u
d
i
n
g
 

t
h
e
 
b
e
d
s
 
u
n
d
e
r
l
y
i
n
g
 
t
h
e
m
 
a
n
d
 

t
h
e
 
b
a
n
k
s
 
u
p
 
t
o
 
t
h
e
 o
r
d
i
n
a
r
y
 
h
i
g
h
-
w
a
t
e
r
 
m
a
r
k
,
 
m
a
y
 
b
e
 
s
o
 u
s
e
d
 

by
 
t
h
e
 
p
u
b
l
i
c
 
w
i
t
h
o
u
t
 
r
e
g
a
r
d
 
t
o
 
t
h
e
 
o
w
n
e
r
s
h
i
p
 
o
f
 

t
h
e
 

l
a
n
d
 

u
n
d
e
r
l
y
i
n
g
 

t
h
e
m
,
 
e
x
c
e
p
t
 
t
h
a
t
 

r
e
c
r
e
a
t
i
o
n
a
l
 

u
s
e
 

d
o
e
s
 
n
o
t
 

i
n
c
l
u
d
e
 
t
h
o
s
e
 a
c
t
i
v
i
t
i
e
s
 e
x
c
l
u
d
e
d
 
in
 
[
s
e
c
t
i
o
n
 1
(7
)(
b)
].
 

(
3
)
 
T
h
e
 
r
i
g
h
t
 
o
f
 
t
h
e
 p
u
b
l
i
c
 
t
o
 
m
a
k
e
 

r
e
c
r
e
a
t
i
o
n
a
l
 

u
s
e
 

o
f
 

s
u
r
f
a
c
e
 
w
a
t
e
r
s
 
d
o
e
s
 

n
o
t
 

i
n
c
l
u
d
e
 

t
h
e
 

r
i
g
h
t
 

t
o
 m
a
k
e
 



r
e
c
r
e
a
t
i
o
n
a
l
 u
s
e
 
o
f
 
w
a
t
e
r
s
:
 

(
a
)
 
i
n
 
a
 
s
t
o
c
k
 
p
o
n
d
 
or
 
o
t
h
e
r
 

i
m
p
o
u
n
d
m
e
n
t
 

f
e
d
 

by
 

a
n
 

i
n
t
e
r
m
i
t
t
e
n
t
l
y
 f
l
o
w
i
n
g
 
n
a
t
u
r
a
l
 w
a
t
e
r
c
o
u
r
s
e
;
 
o
r
 

(
b
)
 
w
h
i
l
e
 

d
i
v
e
r
t
e
d
 a
w
a
y
 
f
r
o
m
 a
 n
a
t
u
r
a
l
 w
a
t
e
r
 
b
o
d
y
 
f
o
r
 

b
e
n
e
f
i
c
i
a
l
 
u
s
e
 
p
u
r
s
u
a
n
t
 
t
o
 
T
i
t
l
e
 
8
5
,
 
c
b
a
p
t
e
r
 
2
,
 
p
a
r
t
 
2
 o
r
 
3
.
 

(
4
)
 
T
h
e
 
r
i
g
h
t
 
of
 
t
h
e
 p
u
b
l
i
c
 
to
 
m
a
k
e
 

r
e
c
r
e
a
t
i
o
n
a
l
 

u
s
e
 

o
f
 

s
u
r
f
a
c
e
 
w
a
t
e
r
s
 

d
o
e
s
 
n
o
t
 
g
r
a
n
t
 
a
n
y
 
e
a
s
e
m
e
n
t
 
o
r
 
r
i
g
h
t
 
t
o
 

t
h
e
 
p
u
b
l
i
c
 
t
o
 
e
n
t
e
r
 
o
n
t
o
 o
r 

c
r
o
s
s
 p
r
i
v
a
t
e
 
p
r
o
p
e
r
t
y
 
i
n
 
o
r
d
e
r
 

t
o
 
u
s
e
 
s
u
c
h
 
w
a
t
e
r
s
 
f
o
r
 
r
e
c
r
e
a
t
i
o
n
a
l
 p
u
r
p
o
s
e
s
.
 

(
5
)
 
T
h
e
 

p
r
o
v
i
s
i
o
n
s
 
o
f
 
t
h
i
s
 
s
e
c
t
i
o
n
 d
o
 n
o
t
 
a
f
f
e
c
t
 
a
n
y
 

r
i
g
h
t
s
 
o
f
 
t
h
e
 
p
u
b
l
i
c
 
w
i
t
h
 
r
e
s
p
e
c
t
 
to
 
s
t
a
t
e
-
o
w
n
e
d
 
l
a
n
d
s
 

t
h
a
t
 

a
r
e
 
s
c
h
o
o
l
 

t
r
u
s
t
 

l
a
n
d
s
 
or
 

a
n
y
 
r
i
g
h
t
s
 o
f
 
l
e
s
s
e
e
s
 
o
f
 
s
u
c
h
 

l
a
n
d
s
 u
n
d
e
r
 
l
e
a
s
e
 
o
n
 
[
t
h
e
 e
f
f
e
c
t
i
v
e
 d
a
t
e
 
o
f
 
t
h
i
s
 
a
c
t
]
.
 

N
E
W
 
S
E
C
T
I
O
N
.
 

S
e
c
t
i
o
n
 3
. 

R
i
g
h
t
 

t
o
 

p
o
r
t
a
g
e
 

- 
-
 

e
s
t
a
b
l
i
s
h
m
e
n
t
 
o
f
 

p
o
r
t
a
g
e
 
r
o
u
t
e
.
 
(
1
)
 A

 
m
e
m
b
e
r
 
o
f
 
t
h
e
 
p
u
b
l
i
c
 

m
a
k
i
n
g
 
r
e
c
r
e
a
t
i
o
n
a
l
 
u
s
e
 
o
f
 
s
u
r
f
a
c
e
 
w
a
t
e
r
s
 
m
a
y
,
 
a
b
o
v
e
 

t
h
e
 

o
r
d
i
n
a
r
y
 

h
i
g
h
-
w
a
t
e
r
 
m
a
r
k
,
 
p
o
r
t
a
g
e
 
a
r
o
u
n
d
 
b
a
r
r
i
e
r
s
 
in
 
t
h
e
 

l
e
a
s
t
 
i
n
t
r
u
s
i
v
e
 m
a
n
n
e
r
 

p
o
s
s
i
b
l
e
,
 
a
v
o
i
d
i
n
g
 
d
a
m
a
g
e
 

t
o
 

t
h
e
 

l
a
n
d
o
w
n
e
r
'
s
 
l
a
n
d
 
a
n
d
 
v
i
o
l
a
t
i
o
n
 
of
 
h
i
s
 
r
i
g
h
t
s
.
 

(
2
)
 

A
 
l
a
n
d
o
w
n
e
r
 m
a
y
 
c
r
e
a
t
e
 b
a
r
r
i
e
r
s
 a
c
r
o
s
s
 
s
t
r
e
a
m
s
 
f
o
r
 

p
u
r
p
o
s
e
s
 

o
f
 
l
a
n
d
 
or
 
w
a
t
e
r
 
m
a
n
a
g
e
m
e
n
t
 o
r
 
t
o
 
e
s
t
a
b
l
i
s
h
 
l
a
n
d
 

o
w
n
e
r
s
h
i
p
 
a
s
 o
t
h
e
r
w
i
s
e
 

p
r
o
v
i
d
e
d
 

by
 

l
a
w
.
 

I
f
 

a
 

l
a
n
d
o
w
n
e
r
 

e
r
e
c
t
s
 
a
 

b
a
r
r
i
e
r
 

p
u
r
s
u
a
n
t
 

t
o
 
a
 
d
e
s
i
g
n
 
a
p
p
r
o
v
e
d
 
by
 
t
h
e
 

d
e
p
a
r
t
m
e
n
t
 
a
n
d
 
t
h
e
 
b
a
r
r
i
e
r
 
i
s
 
d
e
s
i
g
n
e
d
 
n
o
t
 
t
o
 
a
n
d
 

d
o
e
s
 

n
o
t
 

i
n
t
e
r
f
e
r
e
 
w
i
t
h
 

t
h
e
 
p
u
b
l
i
c
'
s
 u
s
e
 
of
 
t
h
e
 
s
u
r
f
a
c
e
 
w
a
t
e
r
s
,
 
t
h
e
 

p
u
b
l
i
c
 
m
a
y
 
n
o
t
 
g
o
 a
b
o
v
e
 

t
h
e
 
o
r
d
i
n
a
r
y
 

h
i
g
h
-
w
a
t
e
r
 

m
a
r
k
 

t
o
 

p
o
r
t
a
g
e
 
a
r
o
u
n
d
 
t
h
e
 
b
a
r
r
i
e
r
.
 

(
3
)
 
(
a
)
 A

 
p
o
r
t
a
g
e
 

r
o
u
t
e
 a
r
o
u
n
d
 
o
r
 
o
v
e
r
 
a
 
b
a
r
r
i
e
r
 
m
a
y
 

b
e
 
e
s
t
a
b
l
i
s
h
e
d
 
t
o
 
a
v
o
i
d
 
d
a
m
a
g
e
 
t
o
 
t
h
e
 
l
a
n
d
o
w
n
e
r
'
s
 

l
a
n
d
 

a
n
d
 

v
i
o
l
a
t
i
o
n
 
o
f
 
h
i
s
 
r
i
g
h
t
s
 
a
s
 
w
e
l
l
 
a
s
 
t
o
 
p
r
o
v
i
d
e
 
a
 
r
e
a
s
o
n
a
b
l
e
 

a
n
d
 
s
a
f
e
 
r
o
u
t
e
 
f
o
r
 
t
h
e
 

r
e
c
r
e
a
t
i
o
n
a
l
 
u
s
e
r
 

o
f
 

t
h
e
 
s
u
r
f
a
c
e
 

w
a
t
e
r
s
.
 

(
b
)
 

A
 

p
o
r
t
a
g
e
 

r
o
u
t
e
 m
a
y
 
b
e
 
e
s
t
a
b
l
i
s
h
e
d
 
w
h
e
n
 
e
i
t
h
e
r
 
a
 

l
a
n
d
o
w
n
e
r
 
or
 
a
 
m
e
m
b
e
r
 
of
 
t
h
e
 

r
e
c
r
e
a
t
i
n
g
 
p
u
b
l
i
c
 

s
u
b
m
i
t
s
 
a
 

r
e
q
u
e
s
t
 
t
o
 
t
h
e
 
s
u
p
e
r
v
i
s
o
r
s
 
t
h
a
t
 
s
u
c
h
 
a
 
r
o
u
t
e
 
b
e
 
e
s
t
a
b
l
i
s
h
e
d
.
 

(
c
)
 
W
i
t
h
i
n
 

4
5
 

d
a
y
s
 
o
f
 
t
h
e
 
r
e
c
e
i
p
t
 
o
f
 
a
 
r
e
q
u
e
s
t
,
 
t
h
e
 

s
u
p
e
r
v
i
s
o
r
s
 
s
h
a
l
l
,
 i
n 
c
o
n
s
u
l
t
a
t
i
o
n
 
w
i
t
h
 
t
h
e
 
l
a
n
d
o
w
n
e
r
 
a
n
d
 

a
 

r
e
p
r
e
s
e
n
t
a
t
i
v
e
 
o
f
 

t
h
e
 

d
e
p
a
r
t
m
e
n
t
,
 
e
x
a
m
i
n
e
 
a
n
d
 
i
n
v
e
s
t
i
g
a
t
e
 

t
h
e
 
b
a
r
r
i
e
r
 
a
n
d
 
t
h
e
 
a
d
j
o
i
n
i
n
g
 
l
a
n
d
 
t
o
 
d
e
t
e
r
m
i
n
e
 
a
 
r
e
a
s
o
n
a
b
l
e
 

a
n
d
 
s
a
f
e
 
p
o
r
t
a
g
e
 
r
o
u
t
e
.
 

(
d
)
 
W
i
t
h
i
n
 
4
5
 d
a
y
s
 
o
f
 t
h
e
 
e
x
a
m
i
n
a
t
i
o
n
 
o
f
 
t
h
e
 
s
i
t
e
,
 
t
h
e
 

s
u
p
e
r
v
i
s
o
r
s
 
s
h
a
l
l
 
m
a
k
e
 

a
 
w
r
i
t
t
e
n
 

f
i
n
d
i
n
g
 
o
f
 

t
h
e
 

m
o
s
t
 

a
p
p
r
o
p
r
i
a
t
e
 
p
o
r
t
a
g
e
 
r
o
u
t
e
.
 

(
e
)
 
T
h
e
 

c
o
s
t
 
o
f
 
e
s
t
a
b
l
i
s
h
i
n
g
 
t
h
e
 
p
o
r
t
a
g
e
 
r
o
u
t
e
 
a
r
o
u
n
d
 

a
r
t
i
f
i
c
i
a
l
 
b
a
r
r
i
e
r
s
 
m
u
s
t
 
b
e
 
b
o
r
n
e
 
by
 
t
h
e
 
i
n
v
o
l
v
e
d
 
l
a
n
d
o
w
n
e
r
,
 

e
x
c
e
p
t
 
f
o
r
 
t
h
e
 
c
o
n
s
t
r
u
c
t
i
o
n
 
of
 
n
o
t
i
f
i
c
a
t
i
o
n
 

s
i
g
n
s
 
o
f
 

s
u
c
h
 

r
o
u
t
e
,
 
w
h
i
c
h
 

i
s
 

t
h
e
 
r
e
s
p
o
n
s
i
b
i
l
i
t
y
 
o
f
 
t
h
e
 
d
e
p
a
r
t
m
e
n
t
.
 
T
h
e
 

c
o
s
t
 
o
f
 
e
s
t
a
b
l
i
s
h
i
n
g
 
a
 
p
o
r
t
a
g
e
 
r
o
u
t
e
 
a
r
o
u
n
d
 
n
a
t
u
r
a
l
 
b
a
r
r
i
e
r
s
 

m
u
s
t
 
b
e
 
b
o
r
n
e
 
by
 
t
h
e
 
d
e
p
a
r
t
m
e
n
t
.
 

(
f
)
 
O
n
c
e
 
t
h
e
 
r
o
u
t
e
 
is
 
e
s
t
a
b
l
i
s
h
e
d
,
 t
h
e
 
d
e
p
a
r
t
m
e
n
t
 

h
a
s
 



1
 

t
h
e
 

e
x
c
l
u
s
i
v
e
 

r
e
s
p
o
n
s
i
b
l
l
l
t
y
 
t
h
e
r
e
a
f
t
e
r
 
t
o
 
m
a
i
n
t
a
i
n
 
t
h
e
 

2
 

p
o
r
t
a
g
e
 

r
o
u
t
e
 
a
t
 

r
e
a
s
o
n
a
b
l
e
 
t
i
m
e
s
 

a
g
r
e
e
a
b
l
e
 

t
o
 

t
h
e
 

3
 

l
a
n
d
o
w
n
e
r
.
 

T
h
e
 
d
e
p
a
r
t
m
e
n
t
 
s
h
a
l
l
 p
o
s
t
 
n
o
t
i
c
e
s
 o
n
 
t
h
e
 
s
t
r
e
a
m
 

4
 

o
f
 
t
h
e
 
e
x
i
s
t
e
n
c
e
 
o
f
 

t
h
e
 
p
o
r
t
a
g
e
 

r
o
u
t
e
 
a
n
d
 

t
h
e
 

p
u
b
l
i
c
'
s
 

5
 

o
b
l
i
g
a
t
i
o
n
 

t
o
 

u
s
e
 

it
 

a
s
 

t
h
e
 
e
x
c
l
u
s
i
v
e
 
m
e
a
n
s
 

a
r
o
u
n
d
 
a
 

6
 

b
a
r
r
i
e
r
.
 

7
 

(
9
)
 
If
 
e
i
t
h
e
r
 
t
h
e
 
l
a
n
d
o
w
n
e
r
 o
r 

r
e
c
r
e
a
t
i
o
n
l
s
t
 
d
i
s
a
g
r
e
e
s
 

8
 

w
i
t
h
 
t
h
e
 

r
o
u
t
e
 
d
e
s
c
r
i
b
e
d
 

~
n
 
s
u
b
s
e
c
t
i
o
n
 
(
3
)
(
e
)
,
 
he
 

m
a
y
 

9
 

p
e
t
i
t
i
o
n
 

t
h
e
 

d
i
s
t
r
i
c
t
 

c
o
u
r
t
 

t
o
 

n
a
m
e
 

a
 

t
h
r
e
e
-
m
e
m
b
e
r
 

1
0
 

a
r
b
i
t
r
a
t
i
o
n
 p
a
n
e
l
.
 
T
h
e
 
p
a
n
e
l
 
m
u
s
t
 

c
o
n
s
i
s
t
 
o
f
 

a
n
 

a
f
f
e
c
t
e
d
 

1
1
 

l
a
n
d
o
w
n
e
r
,
 a
 m
e
m
b
e
r
 
o
f
 
a
n
 
a
f
f
e
c
t
e
d
 
r
e
c
r
e
a
t
i
o
n
a
l
 
g
r
o
u
p
,
 a
n
d
 
a
 

1
2
 

m
e
m
b
e
r
 

s
e
l
e
c
t
e
d
 
by
 
t
h
e
 
t
w
o
 
o
t
h
e
r
 m
e
m
b
e
r
s
 o
f 

t
h
e
 
a
r
b
i
t
r
a
t
i
o
n
 

1
3
 

p
a
n
e
l
.
 
T
h
e
 a
r
b
i
t
r
a
t
i
o
n
 p
a
n
e
l
 
m
a
y
 
a
c
c
e
p
t
,
 
r
e
j
e
c
t
,
 
or
 

m
o
d
i
f
y
 

1
4
 

t
h
e
 
s
u
p
e
r
v
i
s
o
r
s
'
 
f
i
n
d
i
n
g
 
u
n
d
e
r
 
s
u
b
s
e
c
t
i
o
n
 
()
)(
dl
. 

1
5
 

(
h
)
 
T
h
e
 
d
e
t
e
r
m
i
n
a
t
i
o
n
 

of
 

t
h
e
 
a
r
b
i
t
r
a
t
i
o
n
 

p
a
n
e
l
 
1
s
 

1
6
 

b
i
n
d
i
n
g
 
u
p
o
n
 
t
h
e
 
l
a
n
d
o
w
n
e
r
 
a
n
d
 
u
p
o
n
 
a
l
l
 
p
a
r
t
i
e
s
 
t
h
a
t
 
u
s
e
 
t
h
e
 

1
7
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MINUTES FOR THE MEETING 
JUDICIARY COMMITTEE 

MONTANA STATE 
HOUSE OF REPRESENTATIVES 

January 22, , 1 9 8 5  

The meeting of the Judiciary Committee, the Fish and 
Game Committee and the Agriculture Committee was called 
to order by the Chairman of the Judiciary Coamittee, 
Tom Hannah, on Tuesday, January 22, 1985, at 7 : 3 0  p.m. 
in Room 325 of the State Capitol. 

ROLL CALL FOR THE JUDICIARY COMMITTEE: All members 
of the Judiciary Committee were present with the excep- 
tion of Rep. Budd Gould, who had been previously excused 
by the chairman. 

ROLL CALL FOR THE FISH & GAME COMMITTEE: Rep. Marjorie 
Hart was absent and excused by the chairman; Rep. Lloyd 
McCormick was absent; all other members were present. 

ROLL CALL FOR THE AGRICULTURE COMMITTEE: All members 
were present. 

Acting as chairman for the combined committees, Rep. 
Tom Hannah outlined the procedure the meeting was to 
follow. Testi'mony was to be given on House Bills 16, 
265 and 275 -- the stream access bills. 
CONSIDERATION OF HB 16: Rep. Bob Marks, chief sponsor 
of HB 16, testified on the bill. He outlined the 
history of HB 16. Rep. Marks served as chairman of 
the joint interim subcommittee No. 2, which submitted 
a report on the recreational use of Montana's waterways. 
Also serving on that subcommittee were Reps. Keyser 
and Ream. The report of the subcommittee describes: 
(1) the facts, issues, and legal concepts concerning 
the subject of recreational use of state waters; 
( 2 )  the public sentiment on the subject, as gathered 
from public input at the committee's meetings; and 
(3) the reasons for and meanings of the committee's 
legislative recommendations. The report was marked 
as Exhibit T. Rep. Marks briefly described each 
section of HB 16 and the subjects addressed in each. 
Rep. Marks submitted a proposed amendment, marked 
as Exhibit A. 

CONSIDERATION OF HB 265: Rep. Robert Ream, sponsor 
of HB 265, said this bill is a compromise bill put 
together by agricultural and recreational groups. 
He said HB 265 is a workable bill and provides a good 
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s t a r t i n g  p o i n t .  He b r i e f l y  r e v i e w e d  t h e  f i v e  s e c t i o n s  
o f  HB 265-  

Rep. Bob Marks ,  c o - s p o n s o r  o f  HB 265,  s a i d  h e  hopes  
t h e  i s s u e  of  s t r e a m  a c c e s s  i s  r e s o l v e d  . in  t h i s  l e g i s -  
l a t i v e  s e s s i o n  b e c a u s e  a l l  Montanans w i l l  be  l o s e r s  
i f  l e g i s l a t i o n  i s  n o t  a d o p t e d .  He s a i d  h e  h a s  h i g h  
r e g a r d  f o r  b o t h  l a n d o w n e r s  and  r e c r e a t i o n i s t s .  

C O N S I D E R A T I O N  O F  HB 275: Rep. John Cobb, s p o n s o r  o f  
HB 2 7 5 ,  s a i d  h i s  p r o p o s e d  b i l l  i s  a  good one ,  and  t h a t  
h e  would s u b m i t  some amendments t o  it a t  a  l a t e r  d a t e .  
Rep. Cobb s a i d  he  f e l t  t h e  Supreme C o u r t  r u l i n g  on 
s t r e a m  a c c e s s  was v e r y  p o o r l y  w r i t t e n ,  and d i d  n o t  c l e a r l y  
e x p l a i n  t h e  i d e a  of  p u b l i c  t r u s t .  He s a i d  h i s  b i l l  i s  
s i m i l a r  t o  HB 1 6  and  HB 265, b u t  d i f f e r s  i n  t h e  r e s t r i c -  
t i o n s  i t  p l a c e s  o n . w a t e r  c l a s s e s .  Under 2 7 5 ,  t h e  f o l l o w i n g  
c l a s s e s  a r e  s e t  f o r t h :  C l a s s  I m e e t s  t h e  f e d e r a l  
t e s t  f o r  s t a t e  o w n e r s h i p ;  C l a s s  I1 i s  a n y  r i v e r  t h a t  
c a n  be f l o a t e d ;  and  C l a s s  I11 i n c l u d e s  s m a l l  s t r e a m s  
t h a t  c a n n o t  b e  f l o a t e d .  Rep. Cobb s a i d  t h a t  a l t h o u g h  
t h e  F i s h  and  Game Commission i s  d o i n g  a  c r e d i t a b l e  
j o b ,  i t  i s  u n d e r s t a f f e d  and  t h e r e f o r e  i s  n o t  a b l e  t o  
e n f o r c e  s t r e a m  u s e  l a w s .  He s a i d  Montana c o n t a i n s  
a p p r o x i m a t e l y  2 3 , 0 0 0  m i l e s  o f  s t r e a m s  o r  r i v e r s .  Of 
t h a t  t o t a l ,  a p p r o x i m a t e l y  9 , 0 0 0  m i l e s  o f  s t r e a m s  on 
p u b l i c  l a n d s  c a n n o t  b e  f l o a t e d ,  b u t  a t  t h e  same t i m e  
t h e y  a r e  open  t o  p u b l i c  u s e  w i t h o u t  r e s t r i c t i o n .  He 
s a i d  HB 275 would a d d  a p p r o x i m a t e l y  4 , 7 0 0  t o  6 , 5 0 0  
m i l e s  o f  f l o a t a b l e  s t r e a m s  t o  t h e  9 ,000  m i l e s  o f  
u n f l o a t a b l e  s t r e a m s .  Rep. Cobb admonished  t h e  c o m m i t t e e  
t o  c a r e f u l l y  c o n s i d e r  t h e  i s s u e  o f  s t r e a m  a c c e s s  t o  
a v o i d  p o s s i b l e  c l o s u r e  o f  a l l  t h e  s t a t e ' s  s t r e a m s  t o  
f u t u r e  a c c e s s .  

PUBLIC TESTIMONY ON HB 16, HB 265 & HB 2 7 5 :  

Ron Waterman, an  a t t o r n e y  r e p r e s e n t i n g  t h e  Montana 
S t o c k g r o w e r s  A s s o c i a t i o n  and members o f  t h e  a g r i c u l t u r a l  
i n d u s t r y  a l l i a n c e ,  u r g e d  P a s s a g e  o f  HB 265. ( H i s  
t e s t i m o n y  was s u b m i t t e d  and marked a s  E x h i b i t  C . )  
He s a i d  t h a t  i t  i s  t i m e  t o  end t h e  l o n g  d e b a t e  and  
p u b l i c  c o n t r o v e r s y  o v e r  s t r e a m  a c c e s s .  He s a i d  
t h e  l e g i s l a t i o n  s p o n s o r e d  by Reps.  Ream and Marks 
a d d r e s s e s  t h e  ma jo r  c o n c e r n s  o f  l a n d o w n e r s .  He s a i d  
t h a t  l a n d o w n e r s  s u p p o r t  t h e  b i l l  b e c a u s e  i t  r e c o g n i z e s  
t h e i r  p r o p e r t y  r i g h t s ,  p r o t e c t s  them f rom l i a b i l i t y ,  
p r o v i d e s  f o r  p o r t a g e  r o u t e s  a r o u n d  s t r e a m  b a r r i e r s ,  
d e f i n e s  a  h i g h - w a t e r  mark,  p r e v e n t s  p r e s c r i p t i v e  e a s e -  
men t s  and l i m i t s  some t y p e s  o f  r e c r e a t i o n a l  u s e .  He 



J u d i c i a r y  C o m m i t t e e  
J a n u a r y  2 2 ,  1 9 8 5  
P a g e  3 

s t a t e d  t h a t  t h e  o t h e r  two b i l l s  would  n o t  p a s s  a  c o n -  
s t i t u t i o n a l  t e s t  b e f o r e  t h e  Scpreme  C o u r t .  He s a i d  
t h i s  b i l l  a d d r e s s e s  a l l  o f  t h e  c o n c e r n s  w i t h i n  t h e  
limitations i m p o s e d  by t h e  d e c i s i o n  o f  t h e  Supreme 
C o u r t .  House  B i l l  265 d i v i d e s  Montana  s t r e a m s  i n t o  
C l a s s  I a n d  C l a s s  11, a n d  t h e  r e c r e a t i o n a l  u s e s  
p e r m i t t e d  a r e  t i e d  t o  t h e  c h a r a c t e r  o f  t h e  w a t e r ,  
w i t h  r e c r e a t i o n a l  a c t i v i t i e s  t h a t  a r e  n o t  d i r e c t l y  
w a t e r  r e l a t e d  b e i n g  p r o h i b i t e d  o n  C l a s s  I1 s t r e a m s  
w i t h o u t  l a n d o w n e r  p e r m i s s i o n .  

. . 
M r .  Waterman c a l l e d  t h e  m e a s u r e  a  c o o p e r a t i v e  e f f o r t  
o f  a g r i c u l t u r e ,  r e c r e a t i o n i s t s  a n d  s t a t e  a g e n c i e s .  
I t  d e a l s  w i t h  t h e  c o n c e r n s  o f  l a n d o w n e r s  a n d  d e f i n e s  
t h e  r i g h t s  a n d  r e s p o n s i b i l i t i e s  o f  l a n d o w n e r s  a n d  
f e c r e a t i o n i s t s .  

Mary W r i g h t ,  r e p r e s e n t i n g  T r o u t  U n l i m i t e d  o f  M o n t a n a ,  
t e s t i f i e d  i n  s u p p o r t  o f  HB 265.  She  s a i d  s h e  f e e l s  
t h e  l e g i s l a t i o n  i s  b a l a n c e d  a n d  f a i r  a n d  t h e  b i l l  i s  
t h e  l e a s t  l i k e l y  o f  t h e  t h r e e  p r o p o s e d  t o  r e s u l t  i n  
p r o t r a c t e d  l i t i g a t i o n .  She  f u r t h e r .  s t a t e d  h e r  o p p o s i t i o n  
t o  HB 1 6  a n d  HB 275.  H e r  t e s t i m o n y  was s u b m i t t e d  a n d  
m a r k e d  a s  E x h i b i t  D .  

J i m  F l y n n ,  d i r e c t o r  o f  t h e  D e p t .  o f  F i s h ,  W i l d l i f e  
a n d  P a r k s ,  a l s o  s t a t e d  s u p p o r t  f o r  HB 265.  He s a i d  
HB 275  would  n a r r o w  t h e  s c o p e  o f  r i v e r s  a v a i l a b l e  t o  
r e c r e a t i o n  by e s t a b l i s h i n g  a  f l o a t i n g  s t a n d a r d .  He 
f e e l s  i t  i s  h i g h l y  v u l n e r a b l e  t o  c o n s t i t u t i o n a l  q u e s t i o n  
b e c a u s e  o f  t h a t  l i m i t a t i o n .  A c o p y  o f  h i s  t e s t i m o n y  
was  s u b m i t t e d  a n d  m a r k e d  a s  E x h i b i t  E .  

D e n n i s  Hemmer t e s t i f i e d  i n  s u p p o r t  o f  HB 265 on  b e h a l f  
o f  t h e  D e p t .  o f  S t a t e  L a n d s .  A c o p y  o f  h i s  t e s t i m o n y  
h a s  b e e n  marked  a s  E x h i b i t  F .  

Rep. W i l l i a m  "Red" Menahan s t a t e d  h i s  s u p p o r t  f o r  HB 265 .  
He s t a t e d  t h a t  h i s  h o p e  was t o  g e t  o n  w i t h  f i n e - t u n i n g  
a  b i l l  t h a t  would  b e n e f i t  b o t h  r u r a l  c o m m u n i t i e s  a n d  
c i t y  p e o p l e .  

R o b e r t  VanDerVere  o f  H e l e n a ,  s p o k e  i n  s u p p o r t  o f  HB 265.  
He s a i d  h e  was g l a d  t h e  m a t t e r  was "coming  t o  a  h e a d . "  
He s a i d  t h e  b i l l  c o u l d  u s e  a  l i t t l e  work ,  b u t  was  b a s i c a l l y  
a  g o o d  a p p r o a c h .  

L a v i n a  L u b i n a s ,  a r e p r e s e n t a t i v e  o f  Women I n  Farm 
E c o n o m i c s  (WIFE) ,  s a i d  t h a t  g r o u p  s u p p o r t s  HB 2 6 5 ,  
a n d  u r g e d  i t s  p a s s a g e .  
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Gene Van O o s t e n ,  r e p r e s e n t i n g  t h e  Montana  C a t t l e m e n ' s  
A s s o c i a t i o n ,  t e s t i f i e d  i n  s u p p o r t  o f  HB 265.  H i s  
t e s t i m o n y  i s  a t t a c h e d  a s  E x h i b i t  G .  

J o  B r u n n e r ,  o f  WIFE, t e s t i f i e d  i n  s u p p o r t  o f  HB 265 .  
A c o p y  o f  h e r  t e s t i m o n y  i s  a t t a c h e d  a s  E x h i b i t  H .  

J a m e s  G o e t z ,  o f  Bozeman,  r e p r e s e n t i n g  t h e  Montana  
C o a l i t i o n  f o r  S t r e a m  A c c e s s ,  s a i d  h e  d i d  n o t  t h i n k  
HB 1 6  a n d  HB 2 7 5  m e e t  t h e  i n t e n t  o f  t h e  l a n g u a g e  i n  
t h e  Supreme  C o u r t  d e c i s i o n .  He s a i d  HB 265 i s  a  
c a r e f u l l y  t a i l o r e d  a n d  c o n s i d e r e d  c o m p r o m i s e .  

Dan H e i n z ,  r e p r e s e n t i n g  t h e  Montana  W i l d l i f e  F e d e r -  
a t i o n ,  t e s t i f i e d  i n  s u p p o r t  o f  HB 265.  He s a i d  t h e  
b i l l  c l e a r l y  d e f i n e s  b o u n d a r i e s  l e f t  n e b u l o u s  b y  t h e  
Supreme C o u r t .  I t  a l s o  p r o v i d e s  p r o t e c t i o n  f o r  t h e  
l a n d o w n e r s  a g a i n s t  a b u s e s  of  t h o s e  r i g h t s  g r a n t e d  by 
t h e  C o u r t .  B o t h  HB 1 6  a n d  HB 2 7 5  p r o h i b i t  u s e  o n  
some w a t e r s  w h e r e  u s e  was a l l o w e d  b y  t h e  Supreme  
C o u r t  d e c i s i o n .  A c o p y  o f  h i s  t e s t i m o n y  was m a r k e d  
as  E x h i b i t  I .  

J i m  McDermond, d i r e c t o r  o f  t h e  C o a l i t i o n  f o r  S t r e a m  
A c c e s s ,  s p o k e  i n  f a v o r  o f  HB 265  i n  i t s  p r e s e n t  f o r m .  
He t o l d  t h e  c o m m i t t e e s  t h a t  h e  s t r o n g l y  o p p o s e s  b o t h  
HB 1 6  a n d  HB 275 .  A c o p y  o f  h i s  t e s t i m o n y  was m a r k e d  
a s  E x h i b i t  J .  

C r a i g  Madsen s t a t e d  t h a t  HB 265 d o e s  l i t t l e  t o  p r o t e c t  
l a n d o w n e r  r i g h t s .  He s a i d  h e  t h o u g h t  HB 1 6  n e e d e d  
c h a n g e s  i n  some a r e a s ,  b u t  s h o u l d  b e  c o n s i d e r e d  by 
t h e  c o m m i t t e e .  H e  a l s o  s u g g e s t e d  t h a t  t h e  c o m m i t t e e  
l o o k  a t  Rep. E l l i s o n ' s  p r o p o s e d  b i l l  by i t s e l f  o r  
a s  a  r e a s o n a b l e  means  o f  a m e n d i n g  HB 1 6 .  

A n d r e a  B i l l i n g s l e y ,  r e p r e s e n t i n g  t h e  Montana  . C o w b e l l e s ,  
t e s t i f i e d  i n  s u p p o r t  o f  HB 265.  A c o p y  o f  h e r  t e s t i m o n y  
was s u b m i t t e d .  

J i m  C J i l s o n ,  p r e s i d e n t  o f  t h e  Montana  S t o c k g r o w e r s  
~ s s o c i a t i o n ,  s t a t e d  t h e  main  c o n c e r n  h e  h a s  i s  b e i n g  
a b l e  t o  work t o g e t h e r  t o  p r e s e r v e  t h e  l e g i s l a t i o n  now 
b e f o r e  t h e  l e g i s l a t u r e .  

Don McKamey, p r e s i d e n t  o f  t h e  Montana  W o o l g r o w e r s  
A s s o c i a t i o n ,  t e s t i f i e d  i n  s u p p o r t  o f  H B  265.  A c o p y  
o f  h i s  t e s t i m o n y  was  marked  a s  E x h i b i t  K. 

R i c h a r d  C .  P a r k s ,  p r e s i d e n t  o f  t h e  F i s h i n g  a n d  
F l o a t i n g  O u t f i t t e r s  ~ s s o c i a t i o n  o f  M o n t a n a ,  t e s t i f i e d  
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i n  s u p p o r t  o f  HB 265 .  He s a i d  h e  o p p o s e s  HB 1 6  a n d  
HB 275.  A copy  o f  h i s  t e s t i m o n y  was marked  a s  
E x h i b i t  L .  

Gene C h a p e l ,  r e p r e s e n t i n g  t h e  Montana  Farm B u r e a u  
F e d e r a i o n ,  t e s t i f i e d  i n  s u p p o r t  o f  H B  265.  H i s  
t e s t i m o n y  i s  m a r k e d  a s  E x h i b i t  M .  

J o h n  T h o r s o n ,  a  H e l e n a  a t t o r n e y ,  t e s t i f i e d  i n  s u p p o r t  
o f  HB 265.  A c o p y  o f  h i s  t e s t i m o n y  i s  a t t a c h e d  as  
E x h i b i t  M - 1 .  

Dave D o n a l d s o n ,  e x e c u t i v e  v i c e  p r e s i d e n t  o f  t h e  Mon- 
t a n a  A s s o c i a t i o n  o f  C o n s e r v a t i o n  D i s t r i c t s ,  s a i d  t h a t  
o r g a n i z a t i o n  t a k e s  no  s t a n d  r e l a t i v e  t o  t h e  s u b s t a n t i v e  
p o r t i o n s  o f  t h e  s t r e a m  a c c e s s  b i l l ,  HB 265.  He d i d ,  
h o w e v e r ,  w a n t  t o  make t h e  c o m m i t t e e  a w a r e  o f  a r e a s  
o f  c o n c e r n  t o  t h a t  o r g a n i z a t i o n .  A c o p y  o f  h i s  t e s t i -  
mony i s  a t t a c h e d  a s  E x h i b i t  N.  

K e v i n  K r u m v i e d a ,  r e p r e s e n t i n g  t h e  M i s s o u r i  R i v e r  F l y -  
f i s h e r s ,  t e s t i f i e d . i n  s u p p o r t  o f  HB 265 .  He s a i d  
h i s  o r g a n i z a t i o n  f e e l s  HB 265  i s  t h e  b e s t  o f  t h e  t h r e e  
b i l l s  p r o p o s e d .  H i s  t e s t i m o n y  was s u b m i t t e d  a n d  marked  
a s  E x h i b i t  0 .  

R i c h a r d  J o s e p h s o n  e x p r e s s e d  h i s  o p i n i o n  o n  t h e  t h r e e  
b i l l s .  A c o p y  o f  h i s  t e s t i m o n y  i s  a t t a c h e d  a s  E x h i b i t  P .  

S c o t t  H i b b a r d ,  a r e a  r a n c h e r ,  s a i d  h e  i s  c o n c e r n e d  w i t h  
t h e  i n v a s i o n  o f  l a n d o w n e r s '  p r i v a c y ,  a n d  f e e l s  t h e  
w a t e r  a c c e s s  b i l l  i n f r i n g e  o n  t h e  r i g h t s  a n d  r e s p o n s i b i l i t i e s  
o f  l a n d o w n e r s .  

R a l p h  Holman, a l a n d o w n e r ,  o u t f i t t e r  a n d  s p o r t s m a n ,  
a p p e a l e d  t o  t h e  l e g i s l a t o r s  n o t  t o  t u r n  o v e r  c o n t r o l  
o f  p r i v a t e  p r o p e r t y  t o  n o n - o w n e r s .  He s a i d  h e  d o e s  
n o t  f a v o r  a n y  o f  t h e  t h r e e  p r o p o s e d  b i l l s  i n  t h e i r  
p r e s e n t  f o r m .  H e  s a i d  t h e r e  i s  room t o  c o m p r o m i s e .  
A c o p y  o f  h i s  t e s t i m o n y  i s  a t t a c h e d  a s  E x h i b i t  Q .  

L o w e l l  H i l d r e t h ,  l a n d o w n e r ,  s a i d  h e  was t i r e d  o f  compro- 
m i s i n g  w i t h  s p o r t s m e n .  He o p p o s e s  H B  265 .  

Norm S t a r r ,  r a n c h e r ,  t e s t i f i e d  i n  s u p p o r t  o f  HB 1 6 .    is 
t e s t i m o n y  i s  a t t a c h e d  a s  E x h i b i t  R .  

L a w r e n c e  G r o s f i e l d ,  a r a n c h e r  f r o m  B i g  T i m b e r ,  s a i d  a l l  
t h r e e  b i l l s  s h o u l d  b e  amended .  He s a i d  H B  265 a n d  H B  275 
a r e  u n n a c c e p t a b l e  b e c a u s e  t h e y  b o t h  c o d i f y  t o o  much o f  
t h e  Supreme  C o u r t  d e c i s i o n .  I n  a d d i t i o n ,  b o t h  b i l l s  
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g o  s u b s t a n t i a l l y  b e y o n d  t h e  Supreme C o u r t  d e c i s i o n  
i n  some a r e a s  a n d  a r e  u n n e c e s s a r T l y  c o m p l e x  a n d  
cumbersome.  He s a i d  HB 265 d o e s  l i t t l e  t o  p r o t e c t  
l a n d o w n e r  r i g h t s .  He s a i d  Ha 1 6  n e e d s  c h a n g e s  i n  some 
a r e a s ,  e s p e c i a l l y  c o n c e r n i n g  f i s h i n g  a c c e s s  a n d  r e s o u r c e  
p r o t e c t i o n .  He e n c o u r a g e d  t h e  c o m m i t t e e  t o  l o o k  
c l o s e l y  a t  Rep. E l l i s o n ' s  d r a f t  b i l l  by i t s e l f  o r  a s  
a  r e a s o n a b l e  means  t o  amend H B  1 6 .  A c o p y  o f  h i s  
t e s t i m o n y  i s  m a r k e d  a s  E x h i b i t  S .  

Rep. K e y s e r  s a i d  H J R  36  was p a s s e d  t o  g e t  l a n d o w n e r  
a n d  s p o r t s m a n  a g r e e m e n t  o n  t h e  s t r e a m  a c c e s s  i s s u e .  

'He s a i d  t h a t  no member o f  t h e  i n t e r i m  s u b c o m m i t t e e  
a p p r o v e d  o f  HB 1 6  i n  i t s  e n t i r e t y .  H e  w a r n e d  a g a i n s t  
t h e  p o s s i b i l i t y  t h a t  t h e  l e g i s l a t u r e  c o u l d  n o t  r e a c h  
a n  a g r e e m e n t  on some f o r m  o f  s t r e a m  a c c e s s  l e g i s l a t i o n .  
F a i l u r e  t o  a g r e e  on a  b i l l ,  h e  s a i d ,  wou ld  mean a l l o w i n g  
t h e  Supreme  C o u r t  t o  make a l l  s t r e a m  a c c e s s  d e c i s i o n s .  

DISCUSSION: Rep. Grady  a s k e d  M r .  F l y n n  i f  t h e  D e p t .  o f  
F i s h ,  W i l d l i f e  a n d  P a r k s  was p r e p a r e d  t o  h a n d l e  
t h e  c o s t  o f  p r o v i d i n g  p o r t a g e  a r o u n d  a l l  t h e  n a t u r a l  
o b s t r u c t i o n s  i n  Montana  w a t e r s .  M r .  F l y n n  s a i d  t h a t  
a t  t h i s  t i m e  h i s  d e p a r t m e n t  c o u l d  n o t  h a n d l e  t h a t  e x p e n s e .  

Rep. G r a d y  a s k e d  M r .  D o n a l d s o n  if h e  h a d  b e e n  c o n s u l t e d  
when HB 265 was d r a f t e d  r e g a r d i n g  t h e  d u t i e s  o f  t h e  
Montana  A s s o c i a t i o n  o f  C o n s e r v a t i o n  D i s t r i c t s ,  a n d  
was  t o l d  t h a t  t h e  g r o u p  h a d  n o t  b e e n  c o n t a c t e d .  

Rep. E l l i s o n  a s k e d  M r .  Waterman t o  c l a r i f y  p a g e  3 ,  l i n e  1 4  
o f  HB 2 6 5 ,  c o n c e r n i n g  r e c r e a t i o n a l  u s e  o f  c l a s s  11 
w a t e r s .  M r .  Waterman s a i d  t h a t  o n  C l a s s  I1 s t r e a m s ,  
o v e r n i g h t  c a m p i n g ,  b i g  game a n d  b i r d  h u n t i n g ,  a n d  u s e  
o f  a l l - t e r r a i n  v e h i c l e s  w o u l d  b e  p r o h i b i t e d  e x c e p t  
by  p e r m i s s i o n  o f  t h e  l a n d o w n e r .  

I n  r e s p o n s e  t o  a  q u e s t i o n  f r o m  Rep. P a t t e r s o n ,  M r .  F l y n n  
s a i d  t h e  D e p t .  o f  F i s h ,  W i l d l i f e  a n d  P a r k s  h a s  no  p r i o r i t i e s  
s e t  t o  i m p l e m e n t  a n y  s p e c i f i c  p r o g r a m  r e g a r d i n g  a n y  
r i v e r s  o r  s t r e a m s .  However ,  M r .  F l y n n  s a i d  t h e  d e p a r t m e n t  
d o e s  h a v e  some r i v e r  management  p l a n s  a t  t h i s  t i m e .  

T h e r e  b e i n g  no f u r t h e r  q u e s t i o n s  or d i s c u s s i o n  b e f o r e  
t h e  c o m m i t t e e ,  t h e  m e e t i n g  was a d j o u r n e d  a t  1 0 : 3 0  p.m. 

Rep. TOM H A N N A H ,  C h a i r m a n  
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~ o u s e    ill 2 6 5  i s  a  b i l l  p u t  t o g e t h e r  by  c i t i z e n  g r o u p s  
i n t e r e s t e d  i n  t h e  i s s u e  o f  r e c r e a t i o n a l  u s e  o f  s t a t e  w a t e r s  
w h i c h  c r o s s  p r i v a t e  l a n d .  A g r i c u l t u r a l  g r o u p s  a n d  r e c r e a -  
t i o n a l  g r o u p s  p a r t i c i p a t e d  i n  d e v e l o ? i n g  t h i s  c o m p r o m i s e  b i l l ,  
a n d  t h e y  d e s e r v e  much c r e d i t  f o r  w o r k i n g  t o g e t h e r  t o  come 
u.p w i t h  a  w o r k a b l e  b i l l ,  o n e  t h a t  i s  a c c e p t a b l e  t o  b o t h  
s i c i e s .  

S e c t i o n  1 
T h i s  s e c t i o n  d e f i n e s  r e c r e a t i o n a l  u s e ,  b a r r i e r s  ( b o t h  n a t u r a l  
a n d  a r t i f i c i a l ) ,  a n d  d i f f e r e n t i a t e s ,  b e t w e e n  C l a s s  I a n d  
C l a s s  I1 r i v e r s .  C l a s s  I r i v e r s  a r e  t h o s e  t h a t  h a v e  b e e n  
m e a n d e r e d ,  t h a t  h a v e  b e e n  j u d i c i a l l y  d e t e r m i n e d ,  a s  t h e y  f l o w  
t h r o u g h  p u b l i c  l a n d s ,  o r  s u p p o r t  o r  h a v e  b e e n  c a p a b l e  o f  
s u p p o r t i n g  c o m m e r c i a l  a c t i v i t y .  They  a r e  t h e  l a r g e r  r i v e r s  
o f  t h e  s t a t e .  C l a s s  I1 w a t e r s  a r e  a l l  o t h e r  s u r f a c e  
w a t e r s .  

S e c t i o n  2 
C l a s s  I w a t  
f l o a t i n g  i n  

e r s  n a y  b e  u s e d  f o r  f i s h i n g ,  h u n t i n g ,  sw imming ,  
s m a l l  c r a f t  o r  m o t o r i z e d  c r a f t  a n d  r e l a t e d  

i n c i d e n t a l  u s e s .  On C l a s s  I1 w a t e r s ,  w i t h o u t  p e r m i s s i o n  
o f  l a n d o w n e r s ,  r e c r e a t i o n i s t s  may n o t  camp o v e r n i g h t ,  h u n t  
b i g  game o r  u p l a n d  b i r d s ,  o p e r a t e  a l l - t e r r a i n  v e h i c l e s ,  
p l a c e  a n y  p e r m a n e n t  s t r u c t u r e s ,  o r  e n g a g e  i n  n o n  w a t e r -  
r e l a t e d  r e c r e a t i o n .  I n  b o t h  c a s e s  t h e  r e c r e a t i o n a l  a c t i v i t y  
m u s t  b e  b e l o w  t h e  h i g h - w a t e r  m a r k .  T h i s  s e c t i o n  a l s o  
e x c l u d e s  a n y  r i g h t  t o  c r o s s  p r i v a t e  l a n d  t o  g e t  t o  r e c r e a -  
t i o n a l  w a t e r s .  L e a s e  r i g h t s  o n  l a n d s  a r e  n o t  
a f f e c t e d .  

S e c t i o n  3 

R e c r e a t i o n a l  u s e r s  may,  a b o v e  t h e  h i g h - w a t e r  m a r k ,  p o r t a g e  
a r o u n d  b a r r i e r s  i n  t h e  l e a s t  i n t r u s i v e  m a n n e r  p o s s i b l e .  
T h i s  may b e  t o  a v o i d  f e n c e s  o r  o t h e r  a r t i f i c i a l  b a r r i e r s  
c o n s t r u c t e d  ( a n d  a l l o w e d )  b y  l a n d o w n e r s ,  o r  t o  a v o i d  
n a t u r a l  b a r r i e r s .  E i t h e r  t h e  u s e r  o r  t h e  l a n d o w n e r  may 
make a  i e q u e s t  t o  t h e  s u p e r v i s o r s  o f  a  c o n s e r v a t i o n  d i s -  
t r i c t ,  d i r e c t o r s  o f  a  g r a z i n g  d i s t r i c t  o r  c o u n t y  c o m m i s s i o ~ ~ r s  
t o  e s t a b l i s h  a  p o r t a g e  r o u t e .  They  s h a l l  e x a m i n e  t h e  s i t e  
w i t h  t h e  l a n d o w n e r  a n d  a  d e p a r t m e n t  r e p r e s e n t a t i v e  t o  d e t e r -  
m i n e  t h e  m o s t  f e a s i b l e  r o u t e .  C o s t  o f  e s t a b l i s h i n g  a r o u t e  
a r o u n d  a n  a r t i f i c i a l  b a r r i e r  w i l l  b e  b o r n e  b y  t h e  l a n d o w n e r ,  
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around a natural barrier by the department. Costs of 
maintaining and signing either ty2e of portage route after 
that, will be borne by the de2artnent. If there is still 

o n  a route, there is a provision to 90 to 
the dlstrlcr which will have an arbitration panel to settle 
the dispute. 

Section 4 
This section restricts liability of landowners or super- 
visors to only willful or wanton misconduct. 

Section 5 
Prescriptive easement cannot be acquired through recrea- 
tional use of surface waters, the streambed up to the 
high-water mark, or of ~ortz?e routes. 

This bill may not be the final word on this issue. We may 
have to do some fine-tuning in future sessions. But it does 
get us started in managing surface waters for public use 
while protecting rights of private landowners. I believe 
the department has the authority and the interest in work- 
ing with all parties concerned. Montana has some good 
examples of splendid cooperation in river recreation. 



TESTIMONY SUPPORTING HOUSE B I L L  265  

The Montana S t o c k g r o w e r s  A s s o c i a t i o n  a n d  members o f  

t h e  a g r i c u l t u r a l  i n d u s t r y  a l l i a n c e ,  c o n s i t i n g  o f  t h e  

Montana S t o c k g r o w e r s  A s s o c i a t i o n ,  Montana Wool Growers  

A s s o c i a t i o n ,  Montana A s s o c i a t i o n  o f  S t a t e  G r a z i n g  Dis- 

t r i c t s ,  Montana  C o w b e l l e s ,  Montana F a r m e r s  U n i o n ,  Montana 

C a t t l e m e n s t  A s s o c i a t i o n ,  Montana  C a t t l e  F e e d e r s  A s s o c i a -  
a 

t i o n ,  Montana  Farm B u r e a u  F e d e r a t i o n ,  Montana  Water  

D e v e l o p m e n t  A s s o c i a t i o n ,  Women I n v o l v e d  i n  Farm E c o n o m i c s ,  

a n d  t h e  A g r i c u l t u r a l  P r e s e r v a t i o n  A s s o c i a t i o n ,  s u p p o r t  

p a s s a g e  o f  House  B i l l  265. T h e s e  members o f  t h e  a g r i c u l -  

t u r a l  communi ty  b e l i e v e  t h i s  b i l l  i s  t h e  m o s t  e f f e c t i v e  

p i e c e  o f  p r o p o s e d  l e g i s l a t i o n  a d d r e s s i n g  t h e  s t r e a m  a c c e s s  

i s s u e  u n d e r  c o n s i d e r a t i o n  d u r i n g  t h i s  s e s s i o n  a n d  u r g e  

p a s s a g e  o f  t h e  b i l l .  The b i l l  s t r i k e s  a  b a l a n c e  b e t w e e n  

t h e  p r o t e c t i o n  o f  p r i v a t e  l a n d o w n e r  r i g h t s  a n d  t h e  i d e n -  

t i f i c a t i o n  o f  p u b l i c  r e c r e a t i o n a l  u s e s  o f  t h e  s u r f a c e  

w a t e r s ,  b e d s  a n d  b a n k s  o f  t h e  s t e a m s  a n d  r i v e r s  o f  

Montana .  T h i s  l e g i s l a t i o n  i d e n t i f i e s  t h e  r e s p o n s i b i l i t i e s  

o f  b o t h  s e c t o r s  a f f e c t e d  by t h e  s t r e a m  a c c e s s  i s s u e  a n d  

p r o p o s e s  a  f a i r  a n d  r e a s o n a b l e  a p p r o a c h  which  accommoda tes  

t h e  c o n c e r n s  o f  t h e  l a n d o w n e r  a n d  t h e  r e c r e a t i o n a l i s t .  

A b r i e f  h i s t o r y  o f  t h e  e v e n t s  which b r o u g h t  t h e  p a r -  

t i e s  t o  t h e i r  p r e s e n t  p o s i t i o n  u n d e r s c o r e s  t h e  i n e f f e c -  

t i v e n e s s  o f  c o n f r o n t a t i o n  a s  a p r o b l e m - s o l v i n g  p r o c e d u r e .  



S e v e r a l  l a n d o w n e r s ,  o n  t w o  s t r e a m s  w h i c h  r e c e i v e  s i g n i f i -  

c a n t  p u b l i c  r e c r e a t i o n a l  p r e s s u r e s ,  s o u g h t  t o  r e s t r a i n  a n d  

d e n y  a c c e s s  t o  f l o a t e r s  a n d  f i s h e r m e n .  Af te r .  n e g o t i a t i o n s  

s p o n s o r e d  a n d  e n c o u r a g e d  by  t h e  D e p a r t m e n t  o f  F i s h ,  W i l d -  

l i f e  a n d  P a . r k s  f a i l e d ,  t w o  s u i t s  were f i l e d .  I n  e a c h  t h e  

d i s t r i c t  c o u r t  h e l d  i n  f a v o r  o f  t h e  p u b l i c  a n d  d e n i e d  t h e  

l a n d o w n e r  t h e  r e l i e f  s o u g h t .  
. . 

W h i l e  t h e  s u i t s  were p e n d i n g  on  a p p e a l  t o  t h e  S u p r e m e  

C o u r t  o f  M o n t a n a ,  t h e  1983 L e g i s l a t u r e  c o n s i d e r e d  a  

v a ; i e t y  o f  s t r e a m  a c c e s s  l e g i s l a t i o n .  T h o s e  e f f o r t s  

f a i l e d  i n  d e f e r e n c e  t o  t h e  a p p e l l a t e  p r o c e s s .  I n  May a n d  

J u n e  o f  1 9 8 4 ,  t h e  S u p r e m e  C o u r t  o f  M o n t a n a  r e n d e r e d  t w o  

b r o a d ,  s w e e p i n g  d e c i s i o n s  w h i c h  a l l o w e d  t h e  p u b l i c  t h e  

r i g h t  t o  u s e  a l l  s t a t e  waters f o r  a n y  r e c r e a t i o n a l  a n d  

i n c i d e n t a l  u s e s .  The  u s e  r i g h t  was e x t e n d e d  t o  t h e  h i g h  

water m a r k  o n  a l l  s t r e a m s  r e g a r d l e s s  o f  s i z e .  The  d e c i -  

s i o n s  d i d  n o t  a t t e m p t  t o  p r o v i d e  d e f i n i t i o n  t o  many o f  t h e  

terms a n d  r i g h t s  e x t e n d e d ,  i n v i t i n g  a  l e g i s l a t i v e  r e s p o n s e .  

F o r t u n a t e l y  t h e  1983 L e g i s l a t u r e  h a d  c r e a t e d  a n  i n -  

t e r i m  s t u d y  c o m m i t t e e  t o  r e c e i v e  t e s t i m o n y  a n d  p r o p o s e  

l e g i s l a t i o n .  The i n t e r i m  c o m m i t t e e  met b o t h  b e f o r e  a n d  

a f t e r  t h e  S u p r e m e  C o u r t  o f  M o n t a n a  d e c i s i o n s  a n d  s t u d i e d  

a n d  c o n s i d e r e d  p r i m a r y  a n d  c o l l a t e r a l  i s s u e s  r a i s e d  by t h e  

d e c i d e d  c a s e s .  

The  i n t e r i m  c o m m i t t e e  g a v e  t h o u g h t f u l  d e l i b e r a t i o n  t o  

t h e  i s s u e  a n d  d e v e l o p e d  H o u s e  B i l l  1 6  w h i c h  b e c a m e  t h e  



c a t a l y s t  f o r  t h e  r e m a i n i n g  1 e g i s l a t . i o n  b e i n g  c o n s i d e r e d  by 

t h i s  c o m m i t t e e .  I t  i s  f a i r  t o  s a y  t h a t  a b s e n t  t h e s e  

a c t i o n s  t h e  l a t e r  a c t i v i t i e s  o f  t h e  a g r i c u l t u r a l  

c o m m u n i t y ,  w o r k i n g  i n  c o n j u n c t i o n  w i t h  r e c r e a t i o n a l i s t s  

a n d  t h e  D e ' p a r t m e n t  o f  F i s h ,  W i l d l i f e  a n d  P a r k s ,  w o u l d  h a v e  

n e v e r  o c c u r r e d .  

As t h e  i n t e r i m  c o m m i t t e e ' s  a c t i o n  d r e w  t o  a  c l o s e ,  
- - 

l a n d o w n e r  g r o u p s  m e t  t o  o u t l i n e  t h e  g o a l s  f o r  u p c o m i n g  

l e g i s l a t i o n  a n d  t o  p l a n  f o r  t h i s  s e s s i o n .  A l l  g r o u p s  

a g r e e d  t h a t  i t  was  c r i t i c a l  t o  p a s s  l e g i s l a t i o n  t h i s  

s e s s i o n ,  b o t h  t o  d e f i n e  a r e a s  l e f t  u n c l e a r  by t h e  S u p r e m e  

C o u r t  o f  M o n t a n a  I s  d e c i s i o n s ,  t o  a l l a y  t h e  . f e a r s  o f  l a n d -  

o w n e r s  a n d  r e c r e a t i o n a l i s t s ,  a n d  t o  a v o i d  c o n f l i c t  a s  t h e  

n e w l y  won r i g h t s  were t e s t e d  a n d  a p p l i e d  t o  s p e c i f i c  

s t r e a m s  o t h e r  t h a n  t h e  s t r e a m s  s u b j e c t  t o  t h e  l i t i g a t i o n .  

To p a s s  l e g i s l a t i o n  w h i c h  w o u l d  b e  s u s t a i n e d  i n  t h e  

e v e n t  o f  a c o u r t  c h a l l e n g e  r e q u i r e d  a n  a n a l y s i s  o f  t h e  

limits o f  t h e  S u p r e m e  C o u r t  o f  Mon tana  d e c i s i o n s  a n d  a  

d e t e r m i n a t i o n  t o  p r o p o s e  l e g i s l a t i o n  w i t h i n  t h o s e  l i m i t a -  

t i o n s .  S i x  m a j o r  g o a l s  were i d e n t i f i e d  a s  b e i n g  t h e  s u b -  

j e c t  o f  a n y  p r o p o s e d  l e g i s l a t i o n .  T h o s e  g o a l s  were: 

(1) R e c o g n i t i o n  o f  p r i v a t e  p r o p e r t y  r i g h t s ;  

( 2 )  R e s t r i c t i o n  o f  l a n d o w n e r  l i a b i l i t y ;  

( 3 )  I d e n t i f i c a t i o n  o f  t h e  r i g h t  o f  p o r t a g e  a r o u n d  

b a r r i e r s ;  

( 4 )  L i m i t a t i o n  u p o n  p r e s c r i p t i v e  e a s e m e n t  t o  a v o i d  



t h e  l o s s  o f  l a n d  o w n e r s h i p  t h r o u g h  r e c r e a t i o n a l  

u s e  a c t i v i t y ;  

( 5 )  A d e f i n i t l a n  o f  h i g h  w a t e r  t o  d e m o n s t r a t e  i t  w a s  

e q u i v a l e n t  t o  t h e  "ordinary h i g h  w a t e r  mark"  o f  

t h e  N a t u r a l  S t r e a m b e d  P r e s e r v a t i o n  Act ;  a n d  

( 6 )  L i m i t a t i o n  u p o n  t h e  p u b l i c ' s  u s e  t o  f o l l o w  a n d  

r e c r e a t e  upon  d i v e r t e d  w a t e r s .  
- .  

House  B i l l  2 6 5  a d d r e s s e s  a l l  o f  t h e s e  c o n c e r n s  w i t h i n  

t h e ' l i m i t a t i o n s  i m p o s e d  by t h e  d e c i s i o n s  o f  t h e  S u p r e m e  

~ o ; r t  o f  M o n t a n a .  W h i l e  t h e  r e s u l t  r e a c h e d  i n  t h o s e  d e c i -  

s i o n s  w e r e  n o t  t o  t h e  l i k i n g  o f  m o s t  l a n d o w n e r s ,  i t  i s  

i r r e s p o n s i b l e  t o  i g n o r e  t h o s e  decisions o r  t o  p r o p o s e  

l e g i s l a t i o n  w h i c h  i s  n o t  c o g n i z a n t  o f  t h e  o p i n i o n s  o f  t h e  

c o u r t .  The  S u p r e m e  C o u r t  o f  M o n t a n a ,  t h e  t h i r d  b r a n c h  o f  

s t a t e  g o v e r n m e n t ,  c o n s t r u i n g  t h e  C o n s t i t u t i o n  o f  M o n t a n a ,  

h a s  d e c l a r e d  r i g h t s  t o  e x i s t  i n  t h e  p u b l i c  w h i c h  p r o t e c t  

t h e  ~ u n t i n u e d  r e c r e a t i o n a l  u s e  o f  a l l  w a t e r s  o f  t h e  

s t a t e .  A b s e n t  p a s s a g e  o f  a c o n s t i t u t i o n a l  amendmen t  re- 

s t r i c t i n g  t h o s e  r i g h t s ,  l e g i s l a t i o n  w h i c h  f a i l e d  t o  a b i d e  

by t h o s e  d e c i s i o n s  a n d  t h e  Montana  C o n s t i t u t i o n  w o u l d  p r o -  

b a b l y  b e  d e c l a r e d  v o i d .  T h e r e  i s  l i t t l e  g a i n e d  i n  p a s s i n g  

l e g i s l a t i o n  w h i c h  i s  c o n s t i t u t i o n a l l y  f l a w e d  a n d  l i k e l y  t o .  

b e  d e c l a r e d  v o i d  i f  c h a l l e n g e d .  T h u s ,  w h i l e  l a n d o w n e r  

g r o u p s  a p p r e c i a t e d  t h e  s i n c e r e  e f f o r t s  b r o u g h t  t o  t h e  d e -  

b a t e  a n d  d r a f t i n g  o f  b o t h  H o u s e  B i l l  1 6  a n d  H o u s e  B i l l  

2 7 5 ,  t h e y  c o n c l u d e d  a l t e r n a t i v e  l e g i s l a t i o n  w a s  n e e d e d  



w h i c h  a d d r e s s e d  t h e  m a j o r  g o a l s  i d e n t i f i e d  a n d  d i d  s o  i n  a  

v e h i c l e  w h i c h  w o u l d  l i k e l y  p a s s  c o u r t  c h a l l e n g e .  

House  B i l l  265 d e f i n e s  " b a r r i e r ; "  " C l a s s  ,I w a t e r s ; "  

" C l ' a s s  I1 w a t e r s ; "  " d i v e r t e d  away f r o m  a  n a t u r a l  w a t e r  

b o d y ; I 1  " o r d i n a r y  h i g h - w a t e r  m a r k ; "  a n d  I 1 r e c r e a t i o n a l  u s e s  

f o r  t h e  C l a s s  I a n d  C l a s s  I1 w a t e r s n  a s  w e l l  a s  o t h e r  

t e r m s  u s e d  w i t h i n  t h e  a c t .  A b a r r i e r  i s  a  n a t u r a l  o r  - .  

a r t i f i c i a l  o b s t r u c t i o n  w h i c h  t o t a l l y  o r  e f f e c t i v e l y  o b -  

s t r u c t s  t h e  r e c r e a t i o n a l  u s e  o f  a  w a t e r  c o u r s e .  The 
L 

b a r r i e r  i s  d e t e r m i n e d  a t  t h e  t ime o f  u s e  a n d  t h e  r i g h t  o f  

p o r t a g e  a r i s e s  o n l y  i f  a  b a r r i e r  e x i s t s .  S t r e a m  f l u c t u a -  

t i o n s  may c a u s e  b a r r i e r s  t o  e x i s t  a t  some  t ime o f  t h e  y e a r  

b u t  n o t  a t  o t h e r s .  

W a t e r s  h a v e  b e e n  d i v i d e d  i n t o  C l a s s  I a n d  C l a s s  I1 

s t r e a m s  a n d  t h e  r e c r e a t i o n a l  u s e s  p e r m i t t e d  h a v e  b e e n  t i e d  

t o  t h e  c h a r a c t e r  o f  t h e  w a t e r ,  w i t h  r e c r e a t i o n a l  a c t i v i -  

t i e s  n o t  d i r e c t l y  w a t e r  r e l a t e d  p r o h i b i t e d  o n  C l a s s  I1 

w a t e r s  w i t h o u t  l a n d o w n e r  p e r m i s s i o n .  

The  r i g h t  o f  t h e  p u b l i c  t o  u s e  t h e  s u r f a c e  w a t e r s  

d o e s  n o t  i n c l u d e  t h e  r i g h t  t o  u s e  w a t e r s  d i v e r t e d  i n t o  a  

s t o c k  p o n d ,  i f  t h e  s t r e a m  h a s  i n t e r m i t t e n t  f l o w s ,  a n d  d o e s  

n o t  a l l o w  t h e  p u b l i c  t o  f o l l o w  t h e  w a t e r  d i v e r t e d  away  

f r o m  t h e  n a t u r a l  w a t e r  b o d y  a n d  c o n v e y e d  by c a n a l ,  d i t c h  

o r  f l o o d  c o n t r o l  c h a n n e l .  

T h e  p u b l i c ' s  r i g h t  t o  p o r t a g e  a r o u n d  b a r r i e r s  i s  p r e -  

s e r v e d ,  a s  i s  t h e  l a n d o w n e r s '  r i g h t  t o  f e n c e  a c r o s s  



s t r e a m s ;  h o w e v e r ,  a f e n c e  c o n s t r u c t e d  c o n s i s t e n t  w i t h  d e -  

s i g n s  a p p r o v e d  by t h e  D e p a r t m e n t  o f  F i s h ,  W i l d l i f e  a n d  

P a r k s  a n d  w h i c h  d o e s  n o t  i n t e r f e r e  w i t h  t h e  r e c r e a t i o n a l  

u s e  o f  t h e  w a t e r  w i l l  p r o v i d e  a n  a l t e r n a t i v e  t o  p o r t a g e .  

A l a n d o w n e r  c a n  c r e a t e  a  p o r t a g e - - t y p i c a l l y  a  g a t e  o r  

l a d d e r .  The  b i l l  c o n t a i n s  p r o v i s i o n s  w h i c h  c r e a t e  a  p r o b -  

lem s o l v i n g  p r o c e d u r e  f o r  d e v e l o p i n g  a p o r t a g e  r o u t e  

s h o u l d  c o n f l i c t  a r i s e ,  a n  u n l i k e l y  e v e n t .  The b i l l  

i n i t i z l l y  r e l e g a t e s  t h e  f a c t  f i n d i n g  t o  t h e  B o a r d  o f  

S u p e r v i s o r s  o f  a  s o i l  c o n s e r v a t i o n  d i s t r i c t  o r  o t h e r  

a p p r o p r i a t e  l o c a l  b o a r d .  T h e s e  p e o p l e  were c h o s e n  b e c a u s e  

t h e y  h a v e  e x c e l l e n t  k n o w l e d g e  o f  l a n d o w n e r  i s s u e s  a n d  a r e  

k n o w l e d g e a b l e  o f  s t r e a m  c o n d i t i o n s  i n  t h e  c o u n t y  w h e r e  

t h e y  s e r v e .  A l t e r n a t i v e  f a c t  f i n d e r s  a r e  i d e n t i f i e d  w i t h  

a n  a r b i t r a t i o n  p a n e l  c r e a t e d  t o  r e v i e w  u n s a t i s f a c t o r y  d e -  

c i s i o n s .  

L i m i t a t i o n s  u p o n  l a n d o w n e r  l i a b i l i t y  a n d  p r e s c r i p t i v e  

e a s e m e n t  l e g i s l a t i o n  i s  i n c l u d e d .  ' T h e  p r o p o s e d  b i l l  w i l l  

b e  e f f e c t i v e  o n  p a s s a g e .  

T h e r e  a r e  d i s t i n c t i o n s  b e t w e e n  H o u s e  B i l l  265 a n d  t h e  

o t h e r  t w o  b i l l s  b e f o r e  t h i s  C o m m i t t e e  a n d  t h e  d i s t i n c t i o n s  

f a v o r  p a s s a g e  o f  H o u s e  B i l l  265. H o u s e  B i l l  16  u s e s  n a v i -  

g a b i l i t y  t o  m e a s u r e  t h e  p u b l i c ' s  r i g h t  t o  u s e  s u r f a c e  

w a t e r s  w i t h o u t  l a n d o w n e r  p e r m i s s i o n .  T h i s  a p p r o a c h  was  

s p e c i f i c a l l y  r e j e c t e d  b y  t h e  S u p r e m e  C o u r t  o f  Montana  i n  



i t s  t w o  o p i n i o n s  a n d  i s  u n l i k e l y  t o  b e  u p h e l d  i f  c h a l l e n -  

g e d  a n d  r e v i e w e d  o n  a  t h i r d  o c c a s i o n .  M o r e o v e r ,  u s i n g  

n a v i g a b i l i t y  a l o n e  t o  m e a s u r e  t h e  p u b l i c  's r i g h t s  w o u l d  

l e a d  i n e v i t a b l y  t o  e x t e n s i v e  a n d  e x t e n d e d  l i t i g a t i o n  

t h r o u g h o u t  t h e  s t a t e ,  l i t i g a t i o n  w h i c h  n e i t h e r  t h e  l a n d -  

o w n e r ,  t h e  r e c r e a t i o n a l i s t  n o r  t h e  s t a t e  c a n  a f f o r d .  A t  

p r e s e n t  f e w  s t r e a m s  h a v e  b e e n  d e t e r m i n e d  t o  b e  n a v i g a b l e  
. . 

a n d  many w h i c h  h a v e  e n j o y e d  h i g h  p u b l i c  u s e - - t h e  S m i t h ,  

B i g  H o l e ,  a n d  t h e  B l a c k f o o t - - n e v e r  h a v e  b e e n  d e c l a r e d  
.a 

n a v i g a b l e  by a n y  c o u r t .  

H o u s e  B i l l  275 ,  R e p r e s e n t a t i v e  C o b b s t  b i l l ,  o b v i o u s l y  

p r o c e e d s  o n  g o o d  i n t e n t i o n s .  I t  i s  m o d e l e d  u p o n  a n d  

c a r r i e s  f o r w a r d  many o f  t h e  p r o v i s i o n s  o f  Hause B i l l  265 

w i t h  s e v e r a l -  e x c e p t i o n s .  F i r s t ,  i t  c r e a t e s  a . C l a s s  111 

s t r e a m  w h i c h  a r e  s t r e a m s  t o o  s m a l l  t o  a l l o w  f l a a t i n g .  

S e c o n d ,  it e l i m i n a t e s  t h e  p o r t a g e  r o u t e  d e t e r m i n a t i o n  

f o u n d  i n  House  R i l l  265. The b i l l ,  i f  a d o p t e d ,  w o u l d  p r o -  

h i b i t  t h e  p u b l i c  f r o m  m a k i n g  r e c r e a t i o n a l  u s e  o f  w a t e r s  i n  

t h e  s m a l l e r  s t r e a m s  o f  t h e  s t a t e ,  p e r h a p s  35% o f  a l l  s t a t e  

w a t e r s .  T h i s  r e s t r i c t i o n  i s  t o o  n a r r o w  a n d  i t  c o n t r a d i c t s  

t h e  S u p r e m e  C o u r t  o f  M o n t a n a  d e c i s i o n s  w h i c h  r e j e c t e d  t h e  

a b i l i t y  t o  f l o a t  a  c r a f t  a s  t h e  m e a s u r e  o f  t h e  p u b l i c  I s  

r i g h t  a n d  i t  i g n o r e s  t h e  r e a l i t y  t h a t  w a t e r  r e c r e a t i o n  

m e a n s  s o m e t h i n g  o t h e r  t h a n  m e r e l y  f l o a t i n g  i n  a  w a t e r  

c r a f t .  

L a n d o w n e r s  a r e  h e r e  t o d a y  b e c a u s e  o f  t h e  p e r s i s t e n t  



c o n t r o v e r s y  o f  s t r e a m  a c c e s s .  Many l a n d o w n e r s  f e e l  t h e i r  

r i g h t s  h a v e  b e e n  h a m p e r e d  b e c a u s e  o f  t h e  u n r e a s o n a b l e  

a c t i o n s  o f  a few i n d i v i d u a l s  who h a v e  a f f e c t e d  a l l  o f  t h e  

a g r i c u l t u r a l  c o m m u n i t y .  L o o k i n g  b a c k  a n d  f i n d i n g  e x p l a n a -  

t i o n s  f o r  t h e  p r e s e n t  c o n t r o v e r s y ,  h o w e v e r ,  i s  n o t  a  p o s i -  

t i v e  m e a n s  t o  r e s o l v e  t h e s e  i s s u e s .  

L a n d o w n e r s  a r e  h e r e  t o d a y  t o  s u p p o r t  House  B i l l  265.  
- .  

T h e y  a r e  n o t  a l o n e .  R a t h e r ,  t h i s  b i l l  b e f o r e  t h i s  c o m m i t -  

t e e  i s  a  c o o p e r a t i v e  e f f e c t ,  t h e  r e s u l t  o f  h o u r s  o f  w o r k  

by d e d i c a t e d  l a n d o w n e r s ,  r e c r e a t i o n a l i s t s  a n d  t h e  D e p a r t -  

m e n t  o f  F i s h ,  W i l d l i f e  a n d  P a r k s .  W i t h o u t  t h i s  j o i n t  c o -  

o p e r a t i o n  t h e  p r e s e n t  p r o p o s e d  l e g i s l a t i o n  w o u l d  n o t  h a v e  

d e v e l o p e d .  I t  i s  t h i s  t y p e  o f  c o n t i n u e d  c o o p e r a t i o n  w h i c h  

w i l l  y i e l d  b e n e f i t s  b e y o n d  t h e  p r e s e n t  l e g i s l a t i o n  a s  

t h e s e  p a r t i e s  c o n t i n u e  t o  work  t o w a r d  b e t t e r  r e l a t i o n s  

b e t w e e n  t h e s e  d i f f e r i n g  c o m m u n i t i e s  w h i c h  s h a r e  common 

i n t e r e s t s  a n d  g o a l s .  

The w o r k  a n d  e f f o r t  w h i c h  r e s u l t e d  i n  t h e  p r e s e n t  

b i l l  c a n n o t  e n d  h e r e .  The  D e p a r t m e n t  o f  F i s h ,  W i l d l i f e  

a n d  P a r k s  h a s  p o w e r s  a l r e a d y  e x t e n d e d  t h r o u g h  S e c t i o n  

87-1-303, M C A ,  t o  r e g u l a t e  r e c r e a t i o n a l  a c t i v i t i e s  o n  a l l  

s t r e a m s  a v a i l a b l e  t o  p u b l i c  a c c e s s  a n d  t o  c o n s i d e r  p r o t e c -  

t i o n  o f  p r i v a t e  p r o p e r t y  i n  t h a t  r e g u l a t i o n .  The D e p a r t -  

m e n t  h a s  a l r e a d y  e x p e r i m e n t e d  w i t h  d i f f e r e n t  o p t i o n s  t o  

a c c o m m o d a t e  p u b l i c  a n d  l a n d o w n e r  i n t e r e s t s  o n  t h e  S m i t h ,  

B i g  H o l e  a n d  t h e  B l a c k f o o t .  T h e s e  P r o g r a m s ,  a n d  p e r h a p s  



o t h e r s ,  m u s t  b e  c o n s i d e r e d  t o  a d d r e s s  f u t u r e  p r e s s u r e s  a n d  

t h e  n e e d s  o f  t h e  l a n d o w n e r  a n d  t h e  p u b l i c .  

~t i s  time t o  e n d  t h e  l o n g  d e b a t e  a n d  p u b l i c  c o n t r o -  

v e r s y  c o n c e r n i n g  s t r e a m  a c c e s s .  The  a p p r o p r i a t e  r e s o l u -  

t i o n  a n d  one w h i c h  w a r r a n t s  y o u r  s i ~ p p o r t  i s  f o u n d  i n  H o u s e  

B i l l  265. We e n c o u r a g e  y o u r  s u p p o r t  a n d  t h e  p a s s a g e  o f  

t h i s  b i l l .  
- - 

R o n a l d  F. Wa te rman  
A g r i c u l t u r a l  A l l i a n c e  



TESTIMONY OF MARY WRIGHT 
FIONTANA COUNCIL, TROUT UNLIMITED 

H.B. 16, H.B.' 265, H.B. 275 
January 22, 1985 

M r .  Chairman, Chairman Schul tz ,  Chairman Ream, and Members o f  t he  

Commi t t e e s  : 

My name i s  Mary Wright,  and I represent  the  Montana Counci l  o f  T rou t  

Unl im i ted .  TU i s  a  n a t i o n a l  non-prof i  t f i s h i n g  conservat ion o rgan iza t i on  
- - 

w i t h  over  37,000 members i n  over 330 chapters. The Montana Counci l  i s  t he  

s ta tewide governing body represent ing  t e n  TU chapters and one a f f i l i a t e d  

o r g a n i z a t i o n  w i t h  a  t o t a l  membership of approximate ly  1100. I am t e s t i f y i n g  

t h i s  evening i n  support  of H.B. 265 and i n  oppos i t i on  t o  H.B. 16 and H.B. 

275. : 

H.B. 265 

Background. As many of you know, H.B. 265 represents an agreement 

i n  p r i n c i p l e  reached by a  number of a g r i c u l t u r a l  and sportsmen's o rgan iza t i ons  

i n  a  s e r i e s  o f  j o i n t  meetings h e l d  i n  December and January. A  l i s t  o f  i n d i -  

v i d u a l s  and organ iza t ions  t h a t  were i n v i t e d  t o  p a r t i c i p a t e  i n  these meetings 

i s  a t tached t o  t h i s  test imony as Appendix I. The a g r i c u l t u r a l  groups i n -  

i t i a t e d  t h e  t a l k s  by i n v i t i n g  t h e  sportsmen's groups t o  the  tab le ,  an a c t i o n  

f o r  which they  deserve a g rea t  deal of. c r e d i t .  The Department o f  F ish ,  

Wild1 i f e  and Parks a l s o  p layed an extremely useful  p a r t  i n  t h e  d iscuss ions .  

The subsequent meetings showed t h a t ,  work ing w i t h i n  t h e  framework o f  

t he  Montana Supreme Court dec is ions  i n  t he  Dearborn and Beaverhead cases, we . 

cou ld  agree on a l l  t he  major issues r a i s e d  by the  Cour t ' s  dec is ions  as 

embodied i n  H.B. 265. A f te r  reaching agreement on these issues and c i r c u -  

l a t i n g  them as w ide l y  as poss ib le  among the  p a r t i c i p a n t s ,  we presented our 
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proposal t o  Chairman Ream and Representative Marks. 

Trout Unlimited and the other sportsmen's groups who have participated 

in th is  process generally agree that H . B .  265 presents a balanced, f a i r  and 

reasonable articulation of rights and responsibilities of landowners and 

sportsmen wi t h i  n the framework of the Supreme Court decisions. We be1 ieve 

that  i t  c l a r i f i e s  the issues n o t  determined by the Court, such as the meaning 

of ordinary high-water mark and recreational use, and also provides certain 

protections t o  landowners in the context of public use of lakes and streams, 

including a limitation of l i ab i l i t y  and a dec'laration that recreational use 

of streams will n o t  i n  the future result  in acquisition of prescriptive ease- 

ments. H . B .  265 provides for a right t o  portage and a procedure for estab- 

1 ishing exclusive portage routes. 

Provisions of H.B .  265. Chairman Ream has described the provisions of 

H . B .  265, and th is  testimony will n o t  repeat his description. For the con- 

venience of the committees, a brief ou t1  ine of the b i l l  i s  attached as 

Appendix 11. TU would l ike t o  comment on specific portions of the b i l l .  , 

Firs t ,  we support H.B.  265's basic access provisions in section 2 as 

an accurate restatement of current law as articulated by the Supreme Court, 

subject t o  certain reasonable 1 imitations. A legislat ive statement that  

any surface waters capable of recreational use may be so used by the public, 

including the beds underlying them and the banks up  t o  the ordinary high-water 

mark, i s  essential for  ou r  support of any stream access legislation. 

Second, with respect t o  defining recreational use, the Montana Supreme , 

Court stated i n  the Beaverhead case, 

As we held in Curran,. . .the capability of use of the waters 
for recreational purposes determines whether the waters 



can be so used.. .Under the 1972 Constitution, the only 
possible l imitation of use can be the character is t ics  
of the waters themselves. 

H.B.  265 does attempt t o  define recreational use according t o  the 

character is t ics  of the c lass  of waters in that  i t  would prohibit cer tain 

a c t i v i t i e s  on class 11, or small, streams. We be1 ieve that  the . restr ic t ions 

on small streams, such as the prohibition on operating a l l - t e r r a in  vehicles 

and big game and upland bird hunting without permission, are  reasonable. 
- .  

We also believe that  they would withstand a court challenge because a1 t h o u g h  

the prohibited ac t iv i t i e s  are recreation, they are not primarily water-related. 
.A. 

Third, TU would l ike  t o  note tha t  the definit ion of c lass  I waters 

refers  t o  a number of t e s t s  t rad i t iona l ly  used by the courts to  determine 

t i t l e  t o  streambeds and pub1 i c  access. The Montana Supreme Court has stated 

tha t  these t e s t s  are i r relevant  t o  the issue of public access t o  surface 

waters. H . B .  265 c i t e s  the t e s t s  n o t  for  the purpose of deciding access, 

b u t  only of selecting the proper definit ion of recreational use f o r  a partic: 

ular stream. 

Finally, TU supports H.B.  265 as the b i l l  l ea s t  l ike ly  among the 3 

b i l l  s under consideration t h i s  evening t o  resul t  in protracted 1 i t i  gation. 

Although there may be some uncertainty with respect t o  whether a cer tain 

stream i s  c lass  I or 11, the practical e f fec t  i s  extremely limited. This 

i s  because the dis t inct ions between class I and I1 streams resu l t  only i n  

the prohibition of 1 imited, non-water related uses on class  I1 streams, 

thereby great ly  reducing the potential fo r  1 i t igat ion.  

Trout Unlimited has among i t s  objectives the protection, ident i f icat ion 

and special management of our qua1 i t y  fishing waters, protection of t rout  
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habitat, and protection of water quality. TU works t o  achieve these objectives 

in a number of ways, from participating in conducting and financing research 

projects t o  physically cleaning u p  streams and restoring degraded habitat. 

TU also supports enactment of laws and regulations in support of i t s  objectives. 

The Montana Fish and Game Commission bias broad authority under 87-1-303 

(b),  M . C . A . ,  t o  adopt and enforce rules governing recreational use of a l l  

lakes, rivers and streams which are legally accessible t o  the public. The 
. - 

Commission may regulate swimming, hunting, fishing, boating and other 

recreational ac t iv i t ies  in the interest  of public health, public safety and 

protection of land. We would support the Commission and the Department of 

Fish, Wildlife and Parks in an aggressive management program t o  protect 

our water-related resources and t o  resolve land-related problems that  may 

arise.  

TU also supports programs, whether formal or informal, public or private, 

t o  educate bo th  landowners and the public on their  respective legal respon- 

s i b i l i t i e s  accompanying thei r  rights in the area of recreation. We believe 

that progress can be made by educating our members in the ethics of the 

sports we engage in. 

We will strongly support any efforts  t o  continue the dialogue between 

sportsmen's and landowner-agricul tural interests .  I t  has served us we1 1 

and should be continued. I t  could help t o  promote reasonable interpretations 

t o  H . B .  265, which in turn would help reduce the potential for confl icts .  

In another area of landowner-sportsmen cooperation, TU chapters have 

in the past conducted clean-up efforts  on streams and participated in projects 

t o  restore and enhance trout  habitat. We would commit t o  continue these 
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e f fo r t s  in the future,  and also volunteer t o  help landowners to  in s t a l l  bar- 

r i e r s  tha t  do  n o t  interfere  with recreational use of surface waters as pro- 

vided for  in section (3)  ( 2 )  of H . B .  265. 

Finally,  we fu l ly  support H . B .  265 as i t  i s  currently drafted, and 

believe tha t  i t  i s  the best approach t o  take a t  t h i s  time toward resolving 

differences on the issue of stream access. As indicated before, Trout 

Unlimited's continued support of H.B.  265, or of any stream access legis-  

l a t ion ,  depends u p o n  the Legislature 's  adopting a measure that  basically 

res ta tes  current law on pub1 i c  recreational use of surface waters as a r t i c -  

ulated by the Montana Supreme Court. 

H . B .  16 

Trout Unlimited opposes enactment of H . B .  16 on 2 bases. F i r s t ,  

section 3 prohibits public use of the land underlying rivers tha t  do n o t  

s a t i s fy  the federal t e s t  for  navigabili ty unless tha t  use i s  unavoidable 

and incidental t o  use of the surface waters. This i s  an attempt to  codify 

fo r  Montana the case law of Wyoming, and l imits  recreational uses t o  those 

which involve f loat ing t o  the exclusion of a l l  other recreational uses. 

"Unavoidable and incidental " refer  t o  ac t iv i t i e s  involving use of the bed 

only to  "push, pull or carry over shoals, r i f f l e s  and rapids." 

This res t r ic t ion  i s  a f a r  cry from the rights of the public to  use t h l  

S ta te ' s  waters currently in existence under Montana law. The Court speci 

f i c a l l y  based i t s  Beaverhead and Dearborn decisions on the 1972 Constit, 

l imiting the areas which can be changed by legis lat ion.  The Court a l s  

specif ical ly  rejected the use of the federal navigability t e s t  to def 

the publ ic 's  r ight  t o  use Montana's streams. H . B .  16 ignores the s 
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adopted by the Cour t ,  t ha t  i s ,  capabili ty for  recreational use. As such, 

Trout Unlimited does n o t  believe tha t  H . B .  16 would survive a consti tutional 

challenge on t h i s  point, and then we would be bzck where we s ta r ted .  This 

Legislature would have missed an opportunity t o  solve t h i s  problem. 

The second reason for  TU's opposition t o  H . B .  16 also relates  t o  l i t i -  

gation. H . B .  16 maintains the dis t inct ion between his tor ical ly  navigable 

and .nonnavigabl e streams for  purposes of determining what recreational uses 

are  permitted on specif ic  streams. Furthermore, the difference between 

the uses permitted on navigable streams and those permitted on nonnavigable 

streams i s  so great t ha t  both landowners and recreational users of streams 

would have a s ignif icant  incentive t o  l i t i g a t e .  There are many streams in 

Montana tha t  i f  tested might be judicial ly  declared t o  be navigable under 

the federal t e s t .  No cer tainty as to  recreational use would ex i s t  un t i l  a 

large number of cases were se t t l ed  in court. 

H.B. 275 

Trout Unlimited opposes enactment of H.B. 275 on the grounds previously 

offered w i t h  respect t o  H.B.  16, tha t  i s ,  t ha t  i t  employs a t e s t  f o r  rec- 

reational access, the federal navigabil i ty  t e s t ,  expressly rejected f o r  

tha t  purpose by the Montana Supreme Court on constitutional grounds. Further, 

i t s  res t r ic t ions  on recreational use are unacceptable and would not,  we 

be1 ieve, survive a consti tutional challenge. We a1 so be1 ieve tha t  i t s  pro- 

visions regarding recreational use of c lass  I1 and class I11 streams a re  

not consistent with the Court's declaration that  recreational use i s  only 

limited by the character of the waters involved. 

In addition, section 4 ,  re lat ing t o  the rulemaking proceeding to  
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c lzssify streams and provide authority for  closing streams because of pub1 ic  

use a re  objectionable. The laudable purpose of the b i l l ,  the protection 

of the resource, should include means t o  deal with damage caused by private 

as well as public use i f  i t  i s  t o  accomplish i t s  goal. 

More important i s  the need for  th i s  section. Almost a l l  the powers 

granted by section 4 of H . B .  275 already are  granted in 87-1-303, M.C.A. ,  

t o  the Departnent of Fish, Wildlife and Parks. We see no need for the 

creation of a  new system in the executive department, or for  the costs in- 

vol ved, t o  duplicate existing leg is la t ive  authority.  - 
Concl usion 

Trout Unlimited urges the committee t o  a c t  favorably on H.B. 265. We 

appreciate the opportunity t o  t e s t i f y  th i s  evening. Thank you. 
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APPENDIX I1 

SUMMARY OF PROVISIONS 
H.B. 265 

1. General Rule 

a. All surface waters capable of recreational use, including the 
beds underlying them and the banks up t o  the ordinary high-water mark, may 
be so used by the public w i t h o u t  regard to  the ownership of the land under- 
lying the waters. 

b. "Ordinary high-water mark" means the l ine  tha t  water impresses 
on land by covering i t  for  suff ic ient  periods to  cause physical character- 
i s t i c s  tha t  distinguish the area below the l ine  from the area above i t .  
Characteristics of the area be1 ow the 1 ine include, when appropriate, but 
are  not 1 imi ted t o ,  diminished t e r r e s t r i a l  vegetation or lack of agricul tural  
crop .value. 

Uses of Large and Small Streams 

a.  Class I Waters 

* Defined as a l l  waters which 

- have been meandered, or 
- have been judicially determined t o  be owned 

by the s t a t e ,  or 
- flow through public lands, or 
- are  or  have been capable of supporting 

commercial ac t iv i ty ,  or 
- have been capable of supporting com- 

mercial ac t iv i ty  under the federal navigability 
t e s t .  

* Recreational use means f ishing,  hunting, swimming, 
f loat ing in small c ra f t  or other f lo ta t ion  device, 
boating in motorized c ra f t  (unless otherwise 
prohibited by law), or c r a f t  propelled by oar or 
paddle, and uses unavoidable or incidental thereto.  

b. Class I 1  Waters 

* Defined as a l l  waters which are  not c lass  I waters. 
Recreational use does - n o t  include overnight camping, 
upland bird or big game hunting, operation of a l l -  
t e r ra in  vehicles or snowmobiles, creation of permanent 
or semipermanent objects such as permanent duck blinds 
or boat moorages. 

c .  Exceptions 

* Recreational use of diverted waters n o t  permitted. 



* No right t o  enter private lands t o  make recreational 
use of surface waters. 

2. Other Issues 

a. Right t o  Portage 

* Provides right t o  portage around natural or a r t i f i c i a l  
barriers in 1 east intrusive manner possible. 

- - * If landowner erects a barrier designed and located, as 
approved by the Department of Fish, Wild1 i f e  and Parks, 
which does n o t  interfere with recreational use of 
surface waters, there i s  no right t o  portage. .. 

* Provides a procedure for  establ ishing exclusive portage 
routes. 

b .  Restriction on Landowner Liability 

Landowner l iable only for  an ac t  or omission that constitutes 
willful or wanton misconduct toward persons making recreational 
use of surface waters or using portage routes. 

c .  Prescriptive Easements 

May n o t  be acquired through recreational use of surface 
waters or portage routes a f te r  effective date. 

d .  Effective Date 

Effective upon  passage and approval. 



Testimony presented by Jim Flynn, Department of Fish, Wildlife 6 Parks 

At the outset, I would commend the Interim Committee on Stream Access 
for its efforts in attempting to resolve the concerns between land- 
owners and recreationists on this subject. That committee was faced 
with a difficult task as a result of court action on the matter of 
public use of public waters, and in meeting that task they served as 
a valuable and necessary sounding board for the various concerns on 
both sides of the issue. Although the Interim Committee has addressed 
many concerns in HB 16, the department feels that HB 265 is the preferred 
bill and supports its passage. 

Our fundamental concern with HB 16 is that it diverges from the Supreme 
Court's reliance upon Article IX, Section 3 of the Constitution. It 
attempts to set up the "narrow and restrictive test" that the court in 
the Hildreth case said was not permissible under the Constitution. 
HB 16 attempts to confine recreational activities on waters other than 
those which are navigable under the federal test by barring the use of 
the bed on those waters for all except safety, health, and portage 
purposes. That provision effectively precludes use of any waters 
which are not floatable. Because of that defect, the statute would 
likely be found unconstitutional. 

In HB 275, the sponsor has attempted to address concerns about adverse ( 
impacts from floater use. Although the concern is well intended and 
focuses on certain problem areas, we believe that current statutes 
provide the opportunity to address the concerns expressed in Section 4 
of HB 275. 

For example, Section 87-1-303, MCA, appears to give the Montana Fish 
and Game Commission sufficient authority to address the problems 
raised. That section says, in part: "The Commission may adopt and 
enforce rules governing recreational uses of all . . . p  ublic lakes, rivers, 
and streams which are legally accessible to the public .... These rules 
should be adopted in the interest of public health, public safety, 
and protection of property in regulating swimming, hunting, fishing, 
trapping, boating, including but not limited to boating speed regulations, 
the operation of motor driven boats, water skiing, surfboarding, 
picnicking, camping, sanitation and the use of firearms on the reservoirs, 
lakes, rivers and streams.... !I 

As you can see, this statute gives the commission broad authority to 
address the problems that might be raised by floaters and recreationists 
on a stream. The commission also has the authority to regulate fishermen 
and hunters to preserve aquatic and wildlife populations. In fact, 
the commission has successfully used current authorities to address 
public use problems in the Blackfoot Corridor so we have some history 
of using this section to address the problems that heavy recreational 
use might cause. 6 



House Bill 275 also attempts to narrow the scope of rivers available 
to recreation by establishing a floating standard. Like HB 16, it is 
highly vulnerable to constitutional qcestion for that limitation. As 
a result, the department feels that HB 265 is the preferred proposal. 

The department has recognized following meetings of the legislative 
interim committee and contacts with both agricultural and recreational 
groups that several areas of concern existed. Prescriptive easement, 
landor~ner liabiliry, ordinary high water mark definition, landomers' 
rights to fence streams for livestock control and portage requirements 
were issues that needed clarification following the court's decision. 
HB 265 provides clarification of these issues. 

- .  

The process of agricultural groups meeting with recreational groups 
to address these concerns and develop HB 265 is very noteworthy and 
significant. Although everyone may not b.e completely satisfied with 
all provisions, accommodations have been made to deal with the primary 
issues raised. We stand in support of HB 265 and the effort that has 
been made to address the concerns that were raised by the court process. 

I would like to emphasize what I believe the positive impacts of the 
bill are. 

First, in the definition section, the bill provides clarification 
to a number of terms which the Supreme Court declined to define. For 
example, the terms "barrier" and "ordinary high water mark" have been ' defined. In both cases, both sides attempted to find language which 
would allow reasonable people to understand the limits of their rights. 
Short of an exhaustive survey of every body of flowing water in the 
state and of every obstacle on every body of water, we feel that these 
definitions are as specific as can reasonably be drawn. 

In addition, the bill identifies the kinds of recreational uses which 
will be allowable on the streams in the state. This has been done by 
defining permissible recreational use on Class I1 (small streams) to 
specifically water related activities. The bill both addresses land- 
owner concerns about overly broad and abusive recreational use and at 
t h e  same t ime  remains consistent with the spirit of the constitutional 
aspects of the Supreme Court decision which recognizes legitimate 
recreational uses of the state's waters which will support those uses. 

Likewise, the bill would not allow prescriptive easements to be taken 
on waterways nor would it allow the public to use diverted waters. 
The bill also addresses liability protection for landowners. 

The bill has successfully recognized the legitimate concerns expressed 
by landowners throughout the state, but at the same time has kept 
intact the core principle of the Montana Supreme Court decisions - 
waters of the state are open to legitimate water related recreational 
uses which they are able to support. 



Another significant provision of the bill concerns the matter of 
portage. Even with the Supreme Court decisions, differences may 
continue on certain rivers as to what constitutes a legitimate portage. 
Since the court has recognized the right of the public to portage 
around barriers, it is reasonable to expect that differences may, 
from time to time, arise. Currently there is no expeditious and fair 
way of resolving those differences. It is in this srea that the 
departnentfs pres-nce may be most significant. 

Under the bill, we would participate and cooperate with landowners 
in developing portage routes and maintaining them. Where the portage 
is caused by a natural object, the department would bear the cost of 
establishing a route and maintaining it. In addition, the department 
would assist landowners in developing fencing - where fencing is 
necessary - that may in some instances preclude the need for a portage 
around the fence. It provides a reasonably informal method of resolving 
differences over portage routes, and therefore promotes discussion and 
cooperation instead of confrontation. 

Finally, it is important to continue to recognize the spirit in which 
this bill was born. It is a product of cooperation between two signi- 
ficant Montana interest groups. The bill itself is representative of 
what reasonable people can achieve when they sit down and listen to 
each other's concerns. 

I I hope that the process which gave birth to this bill is the start 
of continuing and improving cooperation between landowners and recrea- 
tionists. Because of the spirit of cooperation embodied in this bill 
and its responsiveness to the concerns on both sides of the issue, 
the department wholeheartedly endorses its passage. 



TESTIMONY - HOUSE BILL 265 

DENNIS tiE?lMEil - COFII4ISSIONER OF STATE LANDS 
. . 

HOUSE JUDICIARY COMMITTEE 

January 22, 1985 

On behalf of the Department of State  Lands, I support H . B .  265. I t  i s  
my understanding tha t  the purpose of paragraph ( 5 )  of Section 2 i s  to ensure 
tha t  the b i l l  does n o t  give the public r ights  on school t r u s t  lands tha t  are  
inconsistent with t r u s t  s ta tus  and t o  ensure that  no s t a t e  lessee 's  r ights  
are  diminished. However, the phrase "under lease on [the effect ive date 
of t h i s  ac t ] "  reads l ike  a grandfather clause and implies tha t  only 
current and not future lessees are  protected. There i s  no reason for  
excluding new lessees or existing lessees upon renewal of the i r  leases.  
I therefare recommend that  t h i s  phrase be deleted and I support the b i l l  
with th i s  amendment. 



DEPARTMENT OF STATE LANDS' 
PROPOSED A;IENDtlENT TO H .B .  265 

. . 

1 .  Page 5 ,  l i ne  13 
Following: "lands" 
Str ike:  "under lease on [the effect ive date of th i s  ac t ] "  
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MR. CHAIRP-IAN, members of t h e  committees, my name is  J o  Brunner. 
I a m  the  water  chairnan f o r  the Montana Women Involved i n  Farm 
Economics o rgan iza t ion  and I speak t o n i g h t  i n  t h a t  capac i ty  and 
a l s o  as a r e p r e s e n t a t i v e  of the  Montana C a t t l e  Feeders Assoc ia t ion  
and o f  the  Montana Grange. 

me Chairman, i t  i s  the  d e s i r e  of  our  o rgan iza t ions  t o  be .recognized 
- 

as p a r t i c i p a n t s  i n  the  months of d i s c u s s i o n s ,  c o n s u l t a t i o n s ,  d r a f z i n g  
and r e - d r a f t i n g  t h a t  f i n a l l y  r s s u l t e d  i n  the  l e g i s l a t i o n  o f fe red  here  

t o n i g h t  as IiB 265. 

\?e b e l i e v e  t h a t  working wi th  the  a l l i a n c e  of  a g r i c u l t u r e  o rgan iza t ions  

we have found common meeting grounds f o r  the  concerns of o u r  landowners 
whose p r o p e r t i e s  hold the waters  of  our  s t a t e  and f o r  those re spons ib le  - 
r e c r e a t i o n i s t s  who have a n  honest  d e s i r e  t o  use those waters  without  . . 

i n f r i n g i n g  on t h e  r i g h t s  of the landowners. t 

It i s  the  i n t e n t  of  the t h r e e  o rgan iza t ions  I speak f o r  t o n i g h t  t o  
suppor t  HB 265 on i t s  way through t h e  va r ious  a s p e c t s  of  l e g i s l a t i v e  
p rogress ,  s tudying  the amendments and any changes, and s t r i v i n g  f o r  
a continued cooperat ive e f f o r t  beixeen a l l  the  c i t i z e n s  of  the s t a t e  

of  Idontana t o  f o s t e r  understanding and good f a i t h  e f f o r t s  t o  work 
our our  problems. 

Thank you. 



-. - EDUCATION - CONSERVATION 

t 
A F F I L I A T E  OF N A T I O N A L  WILDLIFE FEDERATION 

MONTANA WILDLIFE FEDERATION. 
TESTIMONY IN FAVOR OF HB 265 

Mr. Chairman and members of t he  comnittee: 

My name is Dan Heinz. I am here on behalf of t he  Montana Wild- 

l i fe  Federation. Our organization represents 17 a f f i l i a t e d  sportmen's 

clu5s across the  s t a t e .  I n  addit ion there a r e  over 4000 individual 

mmbers. Our i n t e r e s t s  include waterfowl and upland hunters a s  well 

as f l oa t e r s  and fishermen. 

We have been deeply involved i n  the s t r e a i  access issue s ince 

its inception. 

We share landowners concern t h a t  the court  decision l e f t  ill de- 

fined boundaries t h a t  leave the  open f o r  abuse by uncaring recre- 

a t ion is t s .  

We par t ic ipated i n  interim e f f o r t s  t o  negotiate commonground. HB 

265 is  a product of those e f f o r t s .  

We strongly support cmprcxnise b i l l  265. This b i l l  c lear ly  defines 

boundaries the  supreme court lef t  nebulous. I t  a l so  provides protection 

fo r  the landowners against  abuses of those r i gh t s  granted by the  court .  
. #  

Both HB 16 and HB 275 prohibi t  use on some waters where use was 

allowed by the Supreme Court decision. 

A l o t  of work from diverse i n t e r e s t s  has gone i n t o  HB 265. We urge 

you t o  give it favorable consideration. 

THE WEALTH OF THE N A  TlON IS IN ITS NATURAL RESOURCES 
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We OPPOSE H.B. 275. This bill, while , orporating all of the 

concessions made by recreationists in H.B. 265, then goes on to 

restrict their rights on most of the rivers and streams in the state. 

Some landowners have expressed concern over the environmental impact 

of public use. Representative Cobbts bill presents an extreme over- 

reaction to this concern by giving broad and virtually unrestricted 

powers to the Department of Natural Resources and Conservation. This 

department would determine which streams we could use and under what 

conditions. It should be recognized that organized recreational groups 

are probably the best allies the landowners have on environmental issues. 

We care equally as much about stream habitat and preserving the scenic 

value as they do. 

H.B. 275 + subjects the recreationists to bureaucratic judgements totally 

beyond our control. We cannot condone the creation of this bure:~ucracy 

or accept the unfair restrictions it.puts on the recreating public. 

We SUPPORT H.B. 265. (In its present Form) -- 

This bill is the result of a sincere and intense effort between an 

alliance of agricultural groups and a coalition of recreational 

groups brought together through the perserverance of Bill Asher. 

We commend the efforts of Ron Waterman and Mary Wright who, in 

consultation with these groups have drafted this bill; a true 

compromise which protects the rights of each. 

Some groups or individuals may attempt to ammend this bill by 

introducing further restrictions on Stream use. To do so would 

certainly jeopardize passage of H.B. 265. We must not loose sight 

of the fact that to reach this compromise, the recreationists have 

already made concessions from the Supreme Court ruling. 

In summary, b e  strongly OPPOSE H.B. 16 and H.B. 275. 

We SUPPORT H.B. 265 in its PRESENT FORM. -------- 

I Your consideration of our views will be greatly appreciated. 

James W. McDcrmnnd 
Mcdicinc River Canoc Club 
3805 4 Avc. South 
Crcat Falls, MT 59405 



CON K KPSIEY, GREAT FALLS 
PRESIDENT OF MONTANA \/OOL GROWERS ASSOCIATION 
HE3 265; STREAM ACCESS - JANUARY 22,1985 

Yk, C H A I R ~ N  AFJD MEMBERS OF THE COIWITTEE, FOR THE RECORD I AM DON I?Ic Ihw, 
. A SHEEP AND C A ~ E  RANCHER ON THE SM 1~i-i RI vm SOUTH OF GREAT FALLS, I PM PRES I DENT 

OF THE MONTANA \/OOL GROWERS ASSOCIATION, OUR RANCH HAS TEN MILES OF A HISTOiiIC 

RECREATIONAL WATERWAY FLOdING THROUGH THE PROPERTY UPON WHICH 1 AND MY FPMILY MAKE 

OUR LIVING, THE SMITH RIVER HAS FOR YEARS PROVIDED COUNTLESS FLOATERS AND FISHER- 

MEN A FJATERlVAY FOR SPORT, I AM VERY FAMILIAR-DUE TO THE TEN MILES OF STREAM-- 

WITH THE RECREATIONAL USE OF THE SMITH, I CAN TRUTHFULLY SAY THAT BY AND LARGE 

WE HAVE HAD FEW PROBLEMS WITH THE FLOATERS OR FISHERMEN, A LARGE FACTOR ON THE 

S~IITH, HOWEVER, IS THAT FISH, ~JILDLIFE AND PARKS RECOGNIZES THE LARGE USE BY 

THE PUBLIC AND DURING THE MONTHS THE SF~IM CAN BE FLOATED ASSIGNS A FULL TIFIE 

"RIVER WARDEN" TO POLICE THE AREA, IN m OPENING, I ALSO WANT TO STATE CLEARLY 

THAT TEE MC I(ANEY RANCH HAS ALWAYS EEEN AVAILAELE TO THE HUNTING AND FISHING 

PUBLIC AS LONG AS PE~IISSION FOR THOSE ACTIVITIES WAS FIRST OBTAINED, ~IE WVE 

HAD TO TURf'I DCWN SOME HUNTING REQUESTS WHET\I THE PRESSURE I S  TOO MUCH, 1 XiINI( 

THAT I S  ONLY REASONABLE I N  THE INTEREST CF NOT ONLY SAFETY FOR THE HUNTERS BUT 
1 

FOR THE RESOURCE THE SPORTSMAN I S  ATTGWTING TO HARVEST, 

OUR ASSOCIATION MENBE2SHIP IS GREATLY CONCERIIED AECUT THE TWO SUPREME COURT RULINGS 

ON STREMI ACCESS THAT BROUGKT US TO THE THREE B ILLS  WE ARE HEARING TONIGIff, SERIL~US 
QUESTION I S  RAISED OVER THE RIGHTS OF A PROPERTY OIVNER AS A RESULT OF THOSE RULII~GSI 

AT OUR ANNUAL MEETING THERE WAS NOT THE F INAL  LANGUAGE FOR ANY B I L L S  ON ST2EAM ACCESS I 

THUS, I CAN NOT TESTIFY THAT EVERY MWBER OF TEE ASSCCIATION HAS SEEN THE PROPOSED 

BILLS,  OUR BOARD OF DIRECTORS WHICH ARE ELECTED BY THE MEMBERSHIP M V E  ALL BEEEI 

GIVEN COP1 ES FOR COITIEWI 1 APPEAR THIS EVErdIf lG TO TESTIFY I N  FAVOR OF HCUSE ELL 
265, THE B I L L  PRESEPJTED BY REPRESENTATIVE RENI AND REPRESENTATIVE MAR& AND C@Y.IONiY 

REFERRED TO AS THE "AGRICULTURAL ALLIANCE-SPORTSlmlEN I31 LL" I NUMEROUS NEETI PIGS Pi\\!€ 

BEEN HELD ON THE B I L L  AND WHAT YOU HAVE BEFORE YOU I S  THE RESULT OF GIVE ArlD TAKE 

ON BOTH SIDES , 

LFINITIGN OF \k BELIEVE THAT A B I L L  MUST COI4E OUT OF THIS SESSICM ADDgESSING: 1) A Dr 
HIGH NATER MARK 1 Z)ADCRESSING L I A B I L I T Y  OF TtiE LANDO\INER 3) THE QUESTION OF EEIrJG 

AELE TO FEFICE ,STREPSIIS I N  CRDER TO CCPITROL LIVESTOCI< AND THEN SUBSECUENTLY THE ISSUE 

OF PUELIC PORTAGE 4) A B I L L  TO PROTECT AGAINST PRESCRIPTIVE EASWENT RIGiTTS 
, 

pB 265 ADIXIESSES TWSE AND OTHER ISSUES REGARDING STRENl ACCESS, WE GEL1 WE THIS 

1 S THE B I L L  AGREED TO EY NEARLY A L L  OF TEE AGRICULTURAL ORGANIZATIONS ArlD BY SEVERAL 

SPORTSMEN ASSOCIATIONS, I URGE YOIIR APPROVAI . 4 4  
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Richcrd C. Parks, Preside2t 
FISHING azd FLOATING OUTFIlTERE 
ASSOCIEIOB of  MOX?TlJU 

Ta: House Judic iary  C a m i t t e e  
Ref: ~i3-16, Ri3-265 and HB-275 

M r .  Chimen, mmbers of t h e  Committee, I ap.r;x-eciate t he  chance t o  
appf?? on behalf of t h e  Fishing and Floating Out f i t t e r s  of Montana* 
My name i s  Richard P a ~ k s ,  owner of Parks'  Fly Sb? fn Gardiner and 
president of FFOAM, 

Ever s ince  t h i s  issue came up severel  yeers ago there has been a 
l o t  of' parenoia exhibited by r ec r ea t i on i s t s  and property o m e r s  a l ike,  
Eane of t h c t  was abated by the Supreme Court decision i n  t h e  Dearborn 
and Beaverhead cases which ruled in t h e  broadest possible t e r m  i n  
favor of the rec rea t icna l  users ,  I bel ieve tht those decisions were 
correct  but t hey  l e f t  behind a legacy of loose ends and undefined terms 
t h e t  people of i l l - w i l l .  could use t o  t rvnole  another' s r i gh t s  - nor 
would that h v e  all been one s ided,  The actual problem t h a t  arose 
las t  m m e r  c l e a r l y  ind ica te  tbt those  who were looking fo r  t rouk le  
corrld f ind it but t h a t  by and l a r g e  the  vast w o r i t y  of' people - 
sportmeni.ar.& lanrbmers  d i k e  - a r e  r e a s o r ~ k l e  people. 

We the ccmprcmise bill 123-265 in  prefrence t c  BB-16 and 
RB-275 bemuse we believe t h a t  it dces t h e  best job of t y i n ~  up those 
loose  ends. Property owners ere Jus t i f i ab ly  concerned t h a t  h2gh wz=er 
could mean flood water, that. d i t ches  wodd become bighays end t hz t  
recreat ional  use would becme a means o f  es tab l i sh ins  a p resc r ip t ive  
e ~ s r n c n t  across t f i e i r  l a c 6  t o  access t h e  water, R e c r e a t i ~ n i s t s  
cancerzed tkt  fencing provisicns cclri2 be used t o  harass t h e  W e r  
user  end more pa r t i cu l a r l y  t h a t  same prope,-ty o m e r s  e i t he r  do nat  
m2erstar.d t h e  bez i s  of t h e  c o u e  decision cr 2~ not e c c e ~ t  t h e  n i l l nq  
as whet it i s  - the law of  Mcn-t;ma. 

 HI^-16 f a i l s  becsuse it makes a c l e a r  effort t o  lhit the  effect  of 
t h e  cctlrt dezisicn t o  such e n~-rcw l i s t  of' that. tfie C o w  woad  
be obliged t o  s ~ ~ i k e  it down. It dces not i n  my viev eZlress a6equattll:r 
t he  l eq i tL~e+,e  conce--3 of e i t h e r  l ~ n d  omer s  o r  recreezicrnists. EE-275 
fefls f o r  the  same basic  reason. I t s  major ZiPIerences frcn HE-265 e r e  
13 i t s  e f f o r t  t o  c ree te  a c l a s s  of v ~ t e r  which t b e  Suprme C o u n  has 
alreedy ru led  can ' t  e x i s t ,  I ts  alleged concern f o r  t h e  p ~ t e z t i a l  
da~aqe of sqx i t i c  eco-system by r e c r e e t i c n d  users i s  c l e s ~ l y  a cese 
of se t t i ng  t h e  fox t o  guard t h e  hen-house, Wcrst of ell it leaves i n  
i t s  wake a t r a i n  of  n t r t ke r  undefined t e r - s  differe;r t iet   in^ between 
c l a s s  ii and c lass  I11 waters tkat  w i l l  c ree te  endless addit ional  
t roub le  bot5 i~ end out of c a w .  

I NORTH E N T R A N C E  T O  Y E L L O W S T O N E  



!Be ativmtages of W-265 a r e  many, It is necessary t o  define the  
t e n s  used i n  t h e  court decisions sa t h a t  a31 pa r t i e s  can know what 
t h e i r  r i g h t s  and r e spons ib i l i t i e s  e re ,  This b i l l  i s  the product of 
extensive discussion with a cross-section of i n t e r e s t s  and we be l ieve  
it does t h a t .  The def in i t ion  of "barr iern  is  so s t r idgh t  foriierd %bat 
virtc.zUy eve-rycne hes been ab le  t o  Wree on t h a t ,  !l%e de f in i t i cn  of 
w h z t  i s  "recreat ionel  use" i s  much l e s s  c l ea r ,  Left untouched t h e  
court  decis ion co-ad be r e d  in such a way as t o  assert t h a t  if my f e e t  
were wet I could do anything, - We do not believe t h a t  that i s  what t h e  
C o w t  r e d l y  neant end as a consequence d i f feyen t ia te  t w o  c l a s se s  of 
va t e r ,  I n  the mailer waters the d t f i n i t i c n  of recreat ional  use i s  
r e s t r i c t e d  t o  water based activfty - which after all i s  s t a r t e d  
the issue i n  the first place. 'Rotlce that  this is not the sa?xte as 
dew= r ec r ea t i ona l  use however defined as HB-16 would do-- o r  
r e q a r i c g  permission which inplys the r i g h t  t o  deny as B275 vould 
do, It does e l h i r a t e  t h e  objectionable uses tht concern people - 
pe,*ticdarly the use of 8 stream bed as a Mgfnay, 

J 

Another major asea of  l eg i t ima te  concern was t h e  def in i t ion  cf 
"high water" which t h e  court did not spell out ,  Reasamble p e o ~ l e  
have been e'iile t o  agree t h a t  w h a t  the ,cour t  prokably neant, being 
reasonable people, we3 t h e  "ordinary high water mzrir".  This tern 
has a cozsiderzble history t o  s u ~ p o r t  its c o ~ t i n u e d  use, By not 
addressing t h e  p e s t i o n  i n  the  decision t h e  couzrt opened up i r r i g a t i o n  
d i tches  and o the r  d ivers iocary works t o  discussion. The bas i s  f o r  
the court r i d ing  is t h e  Consti tut ional  provision t h a t  t h e  waters of 
t h e  s t a t e  e r e  ~ u b I i c  ve te rs ,  An argument could be drawn t ha t  the re fore  
so are  Cit thes .  'w'e 60 not subscribe t o  t k a t  r i e u  because t k e  &iPercions 
e r e  ce r r ied  out kj l i c ense  of t h e  s t a t e  t o  convert t he  water t o  o ~ r i t - a t e  
h z t  benif i c i e l  w e  ez4 once l egz l ly  diver ted t h e  veter  hes lost its 
public cher?,cter, F E + P ~ ~  clearly s t a t e s  t h i s  pr inciple ,  

kihen t he  Eupreae Cci~t- t  declare2 that recreat iozel  use rs  had t h e  
r i g h t  t o  portzge around b a r r i e r s  some people aypareztly believed 
tht veer c r a f t  operscors were ~izply w a i t f ~ q  f o r  such a l i c ense  
t o  invaiie streen-side p.wperty. ho one who has ac tua l ly  had t o  m z b e  
such e partwe believed t h e t .  By d e f i n i r ~  portage r c tq s  8nd t h e  neens 
t o  estaklis 'n t h a  13-265 should remve  t h e  f e u  f roc  the landovner 
end the  texpta t fcn f r c ~  i r responsible  ~exbers  of t h e  public. Property 
owners =e l e a i t h e t e l y  concer3ed that t h e  court decision szigtt o p n  
then t o  l i a b f l i t j  t o  rec res t iona l  users  of the water r ~ ~ i n g  thraucn 
t h e i r  property. &ain HEI-265 c l e e r l y  rerncves t h e i r  respoxs ib i l i ty  
t o  t h e  ex tcz t  tl-at it cen be rezoved. F ina l ly  aroperty oxners were 
legi~',-.efely cccce-net? t k z t  rer reet io l is l  use of' waterways wcxld be 
used t o  expmd vie p r e s c r i ~ t i v e  essenent public access t o  t h e i r  lecds. 
for other  p-nwseo. Again EE-265 l a y s  t h a t  i ssue t o  r e s t .  

I n  ccmclusicn we ask t h e  Cornittee t o  r t c o ~ z i z e  tht much of t h e  
rec ree t ione l  public e re  s l s o  l m d  owners and v o d d  not sup?crt a 
~ r o p o s e l  t h a t  we believed was ia imical  t o  our 15ekts as land owner 

FIS?ZliG e?5 E,CAT,";3B OUTFL-S ALCSOCIfiTIOR of ?~O?T,",fLQ be,iev 
t h a t  5 - 2 6 5  cor rec t ly  addresses t h e  i s s u e s  lef't urrerclved by t h f  
Su?rer,e Cozrt  decisions axd suc?ons i t s  p a s s q e  i n t a c t .  



/422-J.T 
502 South 19th Bozeman, Montana 59715 

Phone (406) 587-3153 

\ MONTANA 1 
TESTIMONY B Y :  Gene Chapel, Montana Farm Bureau Fed. 

DATE 1/22/85 - SUPPORT OPPOSE 

Clr. Chairman and members of the colnrnittee: 

For the  record my name i s  Gene Chapel and I own and operate a c a t t l e  ranch i n  

Fergus County. I am pres ident  of the  t-lontana Farm Bureau, which hzs a membership of 

approximately 4000 famil i e s .  Our membership i s  broad-based, both from the standpoint  

of being statewide and a l so  representing every commodity o r  endeavor t ha t  attempts t o  
a 

generate a l iv ing  from working the  land. 

Water and i t s  use along with the  manzgement of crops and l ives tock as  i t  per ta ins  

t o  our streams and r i v e r s  i n  Montana a r e  the very l i f e  blood of agr icu l tu re .  Our delegates  

have out1 ined a s e t  of pol i c i e s  per ta in ing t o  stream bed access t h a t  they feel  a r e  

()essential i f  they a r e  t o  continue t o  manage t h e i r  proper t ies  i n  a llianner t ha t  i s  good 

fo r  t h e i r  fanlilies and the public. 

Farm Bureau members ( and god bless t h e i r  wisdom) a r e  not so naive as t o  hide 

t h e i r  heads i n  the sand and not recognize and address the f a c t  t ha t  the  trvo Supreme 

Court cases did i n  f a c t ,  take away some very basic and assuriied property r i g h t s ,  and 

t ha t  we wi l l  have t o  l i v e  within the pararileters s e t  u p  by these decisions.  Y O U  

a11 r e a l i z e  t h i s  was done under the  Public Trust  Doctrine t h a t  sorneddy t h i s  l eg i s l a t u r e  

will have t o  address before a l l  property r i gh t s  a r e  undcrmincd. 

Okay, we have the  court  cases and we c a n ' t  go back and chan9e them, so no1;/ i t  

i s  u p  t o  the l eg i s j a t u r e  t o  define those areas t h a t  are  open t o  c o n f l i c t  o r  i n t e rp r e t a -  

t i o n ,  so the  recreatinq public can use the  streams n n r l  vie in aqr icu i t \ l r e  can manage 

-- = FARIvIERS AND RAIVC/ /ERS  UNITED =-L_-- 



our lands and do what ve'know best  wittl as l i t t l e  interference as possible. 

. Farm Cut-cau i s  convinced t h a t  th;. areas that  need defini t ion and direction are:  

1. Define a hi(jh water ;:lark. 

2. Give landowners the r ight  to e rec t  barr iers  such as fences, water diversio: 
bridges, e t c ,  and  help us cor;le u p  w i t h  a  managc:nent tool to  a l lo !~  viater 
users~por tagc  a r ~ u n d  them. 

3 ,  Protect landorvners from unfair l i a b i l i t i e s .  - .  

4. Protect and allow Diverted waters. 

5. Prevent prescriptive easement, obtained thru recreational use. 
L 

Believe me, distinguished members of the House, Farm Bureau has worked long and 
! 
i 

hard on t h i s  issue. We were involved in t h e  court cases,  worked with the l a s t  a 

l eg is la ture ,  met  with v i r tua l ly  every agricul ture  group, met with many recreation 

qroups and many indivi laals .  
I 

' 1 .  
I n  comparing our pol ic2,  1 istening t o  our delegates a t  our Annual Conventian, 

@ and tail:in!] t o  i~ t torncys ,  Farm Sureau feels t h a t  i!ouse t l i l l  265 i s  the most viable 
!! 

B and workable bi 1 1  tha t  you have before you. 
- 

Yoa [nust rea l ize  that Faxi Cureau rlciuld 1 ike to have ntor-e for  agricul ture ,  but 

in r ea l i ty ,  house b i l l  265 addresses 1110st concerns and the recreation people feel 

that  they can l ive  w i t h  i t .  ?!e real ize t h a t  t h i s  i s  a tough decision, b u t  please 

don't l e a v e  us hanging o u t  there  w i t h  nothing beer-use agricul t u x ,  with a1 1 o f  i t s  

problems, cannot afford the costs 01- loss  of important managerent tools i f  wc a r c  t o  

continue to forrn t i l e  tax base a n d  ccorlo~~ly fo r  ldontana that everybody has enjoyed LIP 

t o now. 

A s  I have said before, i f  you see a s tar~n coming, don't turn t a i l  and run, because 

more than l ikely you will get. wet anyhoy, - -  instead s l icker  u p  and get the j o b  done. F 
Kc in Far111 Cur.cau ask  your support in g e t t i t ~ g  House Uill 2G5 enacted. @ 

T h a n k  You, 
\ -- . L ,  - :- ,(. , 

Gene Chapel, 
PI-csidcnt, Floritand f ~ t - e ~  53 p' 
D , , ~ ~ - ~ ~  r-.J- - -  - 



EXHIBIT M - 1  
Water Access B i l l s  
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JOHN E. THORSON 
643 DEkRBOEFl 

HELEIsIA, Mr3NTAI*IA 59601 
(406) 449-6498 

I !lave been asked t o  t e s t i f y  on my personal l ega l  opin ion o f  t he  
several b i l l s  pending before  the  4 9 t h  Leg is ls ture  on t h e  l s s t ~ e  o f  t he  
publ ic 's  r i g h t s  t o  recreat iona l  usa of the  w a t e r s  o f  the state.  These b i l l s  
inc lude HE 16, introduced upon the  request  o r  j o i n t  ln t -er im Commi t tee  No. 
2;  fiG 265 (Resm aca tlarks), and HE 275 [Cobb). 

Whi le I am not  a member  of the  Montana bar, I fee l  I have the  
necessary qual i  t i f  i ca t i ons  t o  o f f e r  an formed judgment on the  lega l  m e r i t s  
o f  these b i l l s .  I am s rnemher- of the  New Mexico, Cal i forn ia,  and U.S. 
Supreme Court bars. Fcr the l a s t  three years, I w a s  D i r e c t o r  of t he  
Conference o f  Western A t to rneys  General and e d i t o r  of t h a t  organizat ion 's  
legal  journal,  Western N?t.ut-sl Resource L i t i g a t i o n  D i g w .  Western w a t e r  
1 I publ ic  i-iahtc i n  those waters, W B S  t he  m a s t  i m p o r t a n t  
i n t e r e s t  o f  t ha t  1 C s r s t e  organizat ion. Final1 y, I have s tud ied Montana's 
l a w  on t h i s  sub iec t  i n  prepara t ion  f u r  papers de l ivered on the  top i c  t o  the  
Select  ~ o m r n i t t e e  on Water  Market ing and t o  J o i n t  I n t e r i m  Commi t tee  No. 
2 l a s t  July. 

I t h a n k  you f o r  the oppor tun i ty  t a  speak on some o f  the  is;sues ra i sed  
in these pending b i l l s .  In these remarks, I f i r s t  describe an analogy t h a t  
may help understand the  concept and work ings o f  pub l ic  r i g h t s  in  water .  
Second, I address a general concern tha t  I have abaut HB 265 and HE 275. 
Third, I spec i f i ca l l y  i d e n t i f q  some o f  the problems o r  a t t r i b r ~ t e s  o f  each 
o f  the b i l l s .  

A usefu l  analogy i s  t o  compare publ ic  and pri! iate r i g h t s  around a 
wa te rway  t o  . s im i la r  r i g h t s  and respons ib i l i t i es  inVOlt4i ng an urban s t r e e t  
and sidevfalk. Aft-er a l l ,  t h e  s t reams  and r i v e r s  of our c o u r ~ t r y  w e r e  the  
orlglfial s t ree ts  and h igt iways f u r  a l l  types o f  cornrnercial and soc ia l  
a c t i v i t y .  Understnod i n  t h i s  fashion, t l lese publ ic  r i g h t s  i n  w a t e r s  may not  
seem t o  t ~ e  such a radical  not  ion. 
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In th is  analogy, the street substitutes fo r  the waters of the stream or  
river; and the sidewalks on both sides represent the banks up to  the high 
water mark. The property beyond the sidewalk i s  pril.!stely owned; and, 
while the property underlying the road o r  sidewalk may also be pr ivately 
owned, the pr ivate owr12rship i s  subject to  a perpetual easement fo r  public 
transit.  At  cet-tsin locations along the roadway, there i s  no sidewalk. A t  
other locations, vehicles i n  driveways block the sidewalks. 

In th is  street analoqy, certain commonly accepted rights, 
responsibil it ies, and behaviot's automatically fol low. The street i s  used 
fo r  a range of social act iv i t ies from commercial trucking t o  recreational 
motoring. Motorists commonly park the i r  vehicle s t  the curb -- even 
o!;erni yht. . 

The s i d w u l k  i s  used by pedestrians f o r  s sirni lar range of 
curnrnercial and social purposes. The adjoining property owner owes a 
duty of care t o  the pedestrians he knows w i l l  be there: he can't break 

. glass on the sidewalk i n  an e f fo r t  to in jure those who pass. Neith--- ~rer can he 
f a i l  t o  remove broken glass that he knows i s  l i ke ly  t o  cause harm. 

Likewise, the pedestrian owes certain duties t o  the adjoining 
landowners. He may onto the i r  property when speci f ical ly o r  in ip l ic i  t l y  
invited, but he i s  gui l ty of trespass when he i s  not invi ted and knows the 
property i s  pr ivate property and not s park. Yet, the pedestrian commonly 
crosses on to  private larid or  in to  the street when the sidevialk ends o r  to  
avoid those cars parked i n  dri{ieways; and the landowner i s  rarely heard to  
camp1 sin. 

T!ie l n c s l  goverr~m~fr~t-  has cert-sin aut-hot-ity i n  th is  analogy. It can 
condition the use of a popular street ( for  instances, l in i i tb t jons on load 
weight) arrd sidewalk but would be hurd pressed t o  permanently close 
either-. [ In our strearn access cases, tlle Court has also conditioned use by 
a l lok~i t ig  recreatiunal, not cornrnercial, use of the surface water  of the 
state.] The local authorit ies can, however, proscribe the l i t t e r i ng  of the 
street and t h i  establishment o f  a perrrianent residence on the sidewalk. 

O f  covrse, there are l i m i  tatiuns t o  any analogy -- including th is  one. 
For one, rnoni toring the safety of several mi les of stream frontage i s  very 
different from moni t-wing the sidewalk outside the store. For another, 
camping  on the r i ver  bank i s  an integral part  of the norrnsl f loat t r i p  whi le 
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c a m p i n g  on an urban s i d e w a l k  w o u l d  n o t  b e  a l l o w e d .  Most i m p o r t a n t l y ,  
however ,  this analogy f r o m  o n e  a r e s  of  o u r  l i f e  d o e s  s u g g e s t  t h e  cumrnon ly  
a c c e p t e d  r u l e s  by w h i c h  pub l i c  and  p r i v a t e  r i g h t s  a r e  ba lanced .  

11 .  General Concern 

I a p p r e c i a t e  t h e  f a c t  t h a t  e a c h  of  t h e  b i l l s  a t t e m p t s  t o  r e a c h  t h e  
d i f f i c u l t  b a l a n c e  b e t w e e n  p u b l i c  r i g h t s  i n  w a t e r  a n d  p r i v a t e  r i g h t s  i n  t h e  
a p p u r t e n a n t  land.  In p a r t i c u l a r ,  I co tnmend  t h e  e f f o r t s  of t h e  s p o n s o r s  of  - 

HE 265 t o  r e a c h  a w o r k a b l e  a c c o r d  b e t w e e n  a g r i c u l  t u r s l  and r e c r e a t i o n a l  
u s e r s .  I t h i n k  s u c h  n e g o t i a t i o n s  b e t w e e n  t h e  p a r t i e s  m o s t  k n o w l e d g e a b l e  
and  a f f e c t e d  a r e  m o r e  l i k e l y  t o  reazul t i n  a h a r m o n i o u s  s o l u t i o n  t h a n  w h a t  
c a n  b e  a c c o m p l i s h e d  by a c o u r t  a t t e m p t i n g  t o  invoke  g e n e r a l  p r i n c i p l e s  on 
t h e  b a s i s  of t h e  "cold" r e c o r d  of  a c a s e .  

Yet, t o  t h e  e x t e n t  e a c h  of  t h e s e  b i l l s  a t t e m p t s  t o  c l a s s i f y  t h e  w a t e r s  
of t h e  state f o r  d i f f e r e n t  r e c r e a t i o n a l  u s a g e  (&g:,-Class I ,  I I and  I l I )  on  t h e  
b a s i s  of t i t l e  o r  o w n e r s h i p  of  t h e  under ly ing  l a n d s ,  I t h i n k  t h e r e  i s  a r e a l  
d a n g e r  of w a l k i n g  w h e r e  t h e  Muntana S u p r e m e  C o u r t  h a s  a l r e a d y  t r e a d .  For- 
exsrrlple, w h i l e  HE 265 m a y  b e  t h e  b e s t  p o l i t i c a l  s o l u t i o n ,  i t  m a y  n o t  be 
the best l e g a l  so lu t ion .  T h e r e  a r e  m a n y  good r e a s o n s  w h y  this l e g i s l a t u r e  
rn ight  w i s h  t o  c h o o s e  a p r a c t i c a l  c o m p r o m i s e  t h a t  h a s  been  a r t f u l l y  
f a s h i o n e d .  My job  i s  only  t o  m a k e  you a w a r e  of i t s  l e g a l  u n c e r t a i n t i e s .  

T h e  C o u r t  in  Mantatis C o a l i t i o n  for- S t r e a r n  A c c e s s  v. Hi ld re th  s a i d  " t h e  
q u e s t i o n  of t i t l e  t o  t h e  under ly ing  st.rearnbed i s  i m m a t e r i a l  i n  d e t e r m i n i n g  
n a v i g a b i l i t y  f o r  r e c r e a t i o n a l  u s e  . . . ."(No. 83-174, p. 6). T h e  C o u r t  
i n d i c a t e d  i n  the Curran d e c i s i o n  t h a t  this holding is b a s e d  On b o t h  t h e  
Muntana c u n s t i t u t i u n  and t h e  p u b l i c  t r u s t  d o c t r i n e  (No. 83-164, p. 14). 
U n l e s s  t h e  Cour t  c h a n o e s  w i t s  m i n d  ( w h i c h  i s  n o t  i m p u s s i b l e  g iven  n e ~ v  
membership), s u c h  a holding d o e s  n o t  a l l o w  t h e  L e g i s l a t u r e  much  roorri t o  
a c t .  The s u p p o r t e r s  of HE 265 a n d  275 rnay a r g u e  t h a t  t i t l e  is n o t  be ing  
used i n  t h e i r  b i l l s  t o  determil-ie r e c r e a t i o n a l  ilsage b u t  ortly t o  d e s c r i b e  
phys ica l  d i f f e r e n c e s  b e t w e e n  s t r e a m s .  I f  t h a t  i s  t h e  a r g u m e n t ,  I t h i n k  i t  
hppr-oaches spl i t t i n q  h a i r s .  

Wi!h referersce  t.n HB 265, ~1;hich i s  the bi l l  of the t h t - ~ e  I p r e f e r ,  I 
t h ink  the e s s e n t i a l  d i f f e r e n c e  b e t w e e n  c l a s s  I a n d  c l a s s  I1 ~ v a t e r s  is 
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minor. I would recommend providing only one c l a s s  of w a t e r s  and include 
overnight camping (k~tiich I believe t o  be integral 1 y re ls ted  t o  water-based 
recreation) below the high w a t e r  mark a s  a permissible recreai i inzl  use 
on any of the w a t e r s  of the s t a t e .  I would prohibit big game hunting, 
upland hird hunting, the  operation of vehicies not designed fur water ,  
permanent s t ructures ,  o r  o ther  ac t iv i t i e s  unrelated t o  the  water .  After  
a l l ,  w e  don't approve of throwing rocks frorn the s t r e e t  into private yards; 
nor du we allow the building of a f lower  s tand in the  middle of s str-eet'or 
the  operation of a t r a c t o r  011 a sidewalk. 

Comments on H8 16: 

( 1 )  The definition of "bsrrier" i s  too narrow i r ~  tha t  it does nut 
include a rcatural o r  ar t i f ic ia l  obstruction located on t he  banks of a strearrt 
t e l ~ w  the h igh  wa t e r  mark. Section 31) of this b i l l  a l lows public use of 
th i s  zone when s t resrns  a r e  navigable f o r  purposes of s t a t e  t i t l e ;  thus, 
the public's portage r igh t s  should ext-end t o  barr iers  on the bank. 

(2) The reference t o  "m of te r res t r i a l  vegetation" is t o o  narrow. 
The "dimiriished" standard in HE 265 is a t-nore r e a l i s t i c  t e s t .  

Sect ion 2: 

(1)  This is a correct  staternetit  of Horltsna law a s  in terprr tad  by the 
Montana Supret-r~e Cuurt i n  plantma Coalition fur S t ream Access v. Curran. 
The Court indicated that  this principle is founded i n  both the s t a t e ' s  
crsnstiti~tion and the public t r u s t  doctrine. 

( 2 )  While the issue of public access  t o  wa t e r s  diverted away frorn a 
natural wa t e r  way for  beneficial use has not been addressed by the Court, 
th is  subsection seerrls quite reasonable. Muntsna's consti tut ion indicates 
that ,  while the wa t e r s  a re  the propertq uf the s t a t e ,  they are "subject  to  

. *  
~ppropr ia t ion fur beneficial use." The public t r u s t  doctrine, which seeks  

, to protect lor~gstsndir~y public uses  and to preserve natural !lalues, is not 
jeopardized by legs1 appropr-iation and diversion through an a r t i f i c ia l  
waterway. 57  

Section 3: 
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In Currsn, the Court i s  clear that the public's right of access extends 
to the high water mark . The Court is not clear a s  to i t s  legal basis for 
this holding. The holding is probably a more specific application of 
constitutional and public t rust  principles. If so, the Legislature would be 
unable to  limit the right i n  the case of s t reams not navigable under the 
federal tes t .  

Section 4: - 

This is generally a correct statement of the law as set  forth i n  
Curran. 

Section 5: 

(11 In "fine-tuning' the public's rights i n  water, the Legislature 
probably does halYse the authority to  establish rules of liability. As the 
section now reads, i t  seems t o  l i m i t  liability only a s  against persons i n  
possession of land. The Legislature may wish to  extend this  limitation to 
actions against the property owner. 

Section & 

( 2 )  Prohibiting the establishment of prescriptive easements "through 
the use of lar?if . . . for recreational purposes" would extend to many 
situations other than those encountered around waterways. The 
rat-riifications of such a broad prohibition have not been studied by  the 
Camrrti t t ee. 

Comments  on HI3 255: 

(11 I feel the i n t e n t  of the Court was t o  allow portage rights around 
barriers, either natural or artif icial ,  which are located anywhere between 
t h e  h i g h  water rmrks. This  defi tli tion seerns to excludr artificial barriers 
riot actually i n  the water but un the banks within the high water  marks. 

(23, (31, and ( 7 )  See ccm-ir-nents trrider "Genersl Coni:ern," supra. 



Testimony on H9 16, HB 265, and HB 275, p. 6 January 22, 1985 

Section 2: 

( 1  1 and (2) See cornrnents under "Gefieral Concern," supra. 

(3)la) I agree that stock ponds were probably not contemplated by the 
Cijurt's decisions. There rnsy be, however, some sizeable, publically awned 
impoundments within the s t a t e  which, though fed intermittently, should be 
available for public recreational use. 

J3)Its) I believe this to be a proper restrictiorr an public access [see 
comments on HB 16, Section 2[2), supra], 

(4) This i s  a correct statement of the law [subject, of course, to  the 
public's portage rights). 

Section 3: 

( 1  ) I be1 ieve this to be a correct statement of the law. 

(2) line 24 S 25: 1 believe the spproved barrier also should not 
interfere with the public's right uf  the stream Lank u p  to the high water  
mark. 

( 3 )  Generally, I feel that the forrnal establishment of a portage route 
is an innovative way to meet legitimate landocvners' concerns. Several 
concerns, i-lowever: 

(c) Do you r-eally want to haul al l  the superl,~isors out tu the 
strearn ta  deterrnirre portage routes? Isn't this  more appropriately handled 
Gy 8 depat-trr~entsl representative? 

le) '~Vhat will be the cost ta  the department? 

(ti) Perhaps there should be a provision for the arbitration bcvard 
t-cl be incorpdrated into a judgment of the district  court. Such a judgment 
wuuld &id  i n  enfurcestility. 

Section 4: 

( 1  ) As previo!~sly inentinnsd, the Legisls!ure may wish to specificslly 
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prov ide  t h a t  p r o p e r t y  o w n e r s  s h a r e  i n  t h e  l i m i t e d  l i a b i l i t y .  

(2) A "wi l l fu l  o r  w a n t i n  m i s c o n d u c t '  s t a n d a r d  may be t o o  r e s t r i c t i v e .  
I woul  d s u g y  est adding " g r o s s  negl igence."  . . 

(3 )  T h e  l i m i t e d  p r o t e c t i o n  a g a i n s t  l i a b i l i t y  s h o u l d  a l s o  e x t e n d  t o  
m e m b e r s  of t h e  a r b i t r a t i o n  panel .  

S e c t i o n  5: 

@ I  T h i s  s u b s e c t i o n  i s  u n n e c e s a r y  as t h e  C o u r t  h a s  e s s e n t i a l l y  
c r e a t e d  a pub l i c  e a s e r n e n t  t h r o u g h  i t s  d e c i s i o n s .  I s u s p e c t  t h e  l anguage  i s  
inc luded  t o  p rov ide  f o r  t h e  p o s s i b i l i t y  t h e  Cour t  m i g h t  c h a n g e  i t s  mind. 

Comments on )-1B 275: 

Sectinn 2: 

( 1 )  S a m e  c o m m e n t s  a b o u t  de f i t i i t ion  of " b a r r i e r "  a s  e:i:pressed 
concern ing  H0 265 [ S e c t i o n  1 ( I ) ,  w c ~ r a ] .  

(21, (31, and (4) S e e  cornrnen t s  u n d e r  "General  Concern," suor~? .  

(8) See cornrnents  u n d e r  "General  Concern," suclrs. 

S e c t i o n  3: 

( 1  1, (21, and (33 S e e  c o m m e n t s  u n d e r  "General  Concern.," s u p r a .  

(4) T h i s  i s  a c o n f u s i n g  s e n t e n c e .  P e r h a p s  b r e a k  i n t o  a s e r i e s :  'The 
r i g h t  of t h e  publ ic  . . . d o e s  n o t  i n c l u d e  t h e  r i g h t  t o  make r e c i e a t i o n a l  u s e  
of (a) w a t e r s  i n  a s t o c k  pond; @I) w a t e r s  i n  an impoundment f e d  by a n  
i r ~ t e r r n i t t e n t l y  f l o w i n g  n a t u r a l  w a t e r c o u r s e ;  o r  ( c )  w a t e r s  d i v e r t e d  a w a y  
f r u m  a n a t u r a l  w a t e r  body f o r  b e n e f i c i a l  u s e  . . . ." 
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Section 4: 

While sett ing forth the issues and cr i ter ia  to be met by the 
department i n  developing rules, the section i s  extremely vague as to how 
and !\then the 'procedure is to be invoked. 

Section 6: 

(2) Again, I suagest .> including a "gross negl lgence" standard. 
. .. 

Section 7: 

(2) Agsin, the Court has essentially crested a public essernent i n  
water.. This prcr!iisiori seems irrelevsrit. 



January 22, 1983 

TO: The Honorable Tom Hannah, Chairman, House Judiciary Committee 

TESTIMONY ON HOUSE BILL 265 ON STREAM ACCESS BY TEIE MONTANA ASSOCIATION 
OF CONSERVATION DISTRICTS 

The Montana Association of Conservation Districts takes no stand 
relative to the substantive portions of the stream access bill. 
However, there are two areas of concern wewish to express tonight. 

1. Page 6, lines 3 through 7 describes the establishment of portage 
route over a barrier. We recognize that relative to the potential 
damage to landowners land, the supervisors have expertise to recog- 
nize possible damage to land and stream banks as a result of portage. 

-Our concern is whether the supervisors can determine whether the 
landowners rights will be violated. This responsibility is outside 
the normal mission of Conservation Districts. 

The Association hz's concerns about obligating the supervisors be- 
cause the supervisors are unpaid volunteers. There is a fear of 
overloading the districts. 

2. Page 8, lines 14 through 19. We would suggest an amendment that 
would strike on line 16, after the word "person' all of line 16 and 
17 to the word "except." 

This would assure that the supervisors would not be liable to any 
person whether they be recreationists or landowners. 

Thank you for the opportunity to express our views. 

Dave Donaldson, Executive Vice President 
Montana Assn. of Conservation Districts 
7 Edwards Street 
Helena, Montana 
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TO : House of R e p r e s e n t a t i v e s  
Montana 1 9 8 5  L e g i s l a t u r e  
W r i t t e n  Testimony on House B i l l  1 6  
(and o t h e r  b i l l s )  

FROM : Richard W;  Josephson 
3 4  S p r i n g  Dr ive  
Ma1 l a r d  S p r i n g s  S u b d i v i s i o n -  
Riq Timber, Montana 5 9 0 1 1  
Occupation: At torney  

A t  t h e  t i n e  t h i s  t es t imony was prepared  it was u n c l e a r  
whether Rep. E l l i s o n ' s  b i l l  would be b e f o r e  t h e  L e g i s l a t u r e ,  o r  
whether I would be t e s t i f y i n g  i n  f a v o r  of t h e  ~ n t e r i m  commit tee ' s  
b i l l ,  House R i l l  161 

b!y test i lnonr can be sunnar ized  as fo l lows:  

O R D I N A R Y  HIGH-WATER MARK : 

The d e f i n i t i o n  of " o r d i n a r y  high-water  mark" t h a t  I f a v o r  i s  
contained i n  pep: E l l i s o n ' s  b i l l :  

" 'Ord ina ry  high-water mark' i s  t h e  l i n e  which wa te r  has  
impressed on s o i l  by cover ing  It for ~ c f f i c i r n t  p e r i o d s  o f  
t ime t o  d e p r i v e  t h e  s o i l  of i t s  v e g e t a t i o n  and t o  d e s t r o y  
i t s  v a l u e  fo r  ay rLcu l tu ra1  purposes.  Flood p l a i n s  o r  f l o o d  
cnanne l s  s h a l l  n o t  be cons ide red  t o  l i e  between t h e  o r d i n a r y  
high-water mark, f o r  r e c r e a t i o n a l  purposes ,  excep t  when t h e y  
c a r r y  s u f f i c i e n t  w a t e r  t o  s u p p o r t  f i s h i n g  o r  f l o a t i n g . "  

The f i r s t  s en t ence  of t h e  above d e f i n i t i o n  i s  from t h e  S o i l  
Conserva t ion  D i s t r i c t s '  d e f i n i t i o n  used f o r  a  number of  y e a r s  t o  
a d m i n i s t e r  t h e  Streambed P r e s e r v a t i o n  A c t ,  a p p a r e n t l y  w i t h o u t  
o b j e c t i o n .  Rep. E l l i s o n  has  added t o  t h i s  d e f i n i t i o n  a s e n t e n c e  
exc lud ing  t h e  f lood  p l a i n  and f l o o d  channe ls .  

House B i l l  265 u s e s  t h e  term "diminished" t e r r e s t r i a l  vegeta-  
t i o n .  During s p r i n g  f lood  s t a g e s  o r  w i n t e r  i c e  and snow jams, 
s t r eams  can cause  "diminished" v e g e t a t i o n  o u t s i d e  of t h e  o r d i n a r y  
high-water mark. I t  i s  submi t ted  t h a t  t h i s  L e g i s l a t u r e  shou ld  
n o t  expand t h e  concept  of t h e  o r d i n a r y  high-water  mark. 

T h e  e x c l u s i o n  of  d r y  f l ood  channe ls  and t h e  f l o o d  p l a i n  i s  
i r n p o r t a , ~ t ,  e x p e c i a l l y  under  House B i l l  2 65. , Under House a i l  1 2 65 ,  
on " C l a : ; ~  1" wate r s ,  t h e  a r e a .  b.3tween ki;c o r d i n a r y  high-water  
na rks  Fay be used by t h e  p u b l i c  t o  camp over .niyht ,  hun t ,  u s e  
f i r e a r m s ,  o p e r a t e  motor ized v e i ~ i c l e s  o r  c r e a t e  permanent o r  
semi-permanent o b j e c t s  ( l i k e  duck b l i n d s ,  camps o r  docks)  . 

Under TTouse B i l l  -- 2 6 5 ,  it is  m y  op in ion ,  t h a t  t h e  r i g l l t  t o  
conduct  t h e s e  a c t i v i t i e s  a r i s e s  by i m p l i c a t i o n  because t h e s e  
a c t i v i t i e s  a r e  no t  pe rmi t t ed  i n  C l a s s  2 ,  and hence by i m p l i c a t i o n  
a r e  pe rmi t t ed  i n  C la s s  1 wa te r s .  
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Under House  ill 2 6 5 ,  b e c a u s e  of t h e  broad d e f i n i t i o n  of 
C l a s s  1 w a t e r s ,  a l m o s t  any stream i n  t h e  s t a t e  usable  by a con- 
m e r c i a l  g u i d e  would be C l a s s  1 w a t e r s ,  

RECREATIONAL USE DEFINITION: 

House B i l l  1 6  does  n o t  d e f i n e  what  a c t i v i e s  c o n s t i t u t e  
" r e c r e a t i o n a l  u s e " ,  

Rep. E l l i s o n ' s  b i l l  d o e s  d e f i n e  r e c r e a t i o n a l  u s e  o f  s u r f a c e  
w a t e r s  t o  i n c l u d e :  

- f i s h i n g ;  
- swimming; - f l c a t i n g ;  
- b o a t i n g  i n  m o t o r i z e d  c r a f t ;  
- > .  b o a t i n g  i n  a  c r a f t  p r o p e l l e d  by o a r  o r  p a d d l e ;  and - c o i n c i d e n t a l  p i c n i c i n g ,  

a l l  w i t h i n  t h e  o r d i n a r y  h igh-wate r  mark, 

Rep. E l l i s o n ' s  b i l l  a l s o  p r o v i d e s  t h a t ,  f o r  w a t e r s  t h a t  have  
n o t  s a t i s f i e d  t h e  f e d e r a l  n a v i g a t i o n  t e s t  f o r  s t reambed o w n e r s h i p ,  - 
r e c r e a t i o n a l  u s e  of  s u r f a c e  w a t e r  d o e s  n o t  i n c l u d e :  -- 

- o v e r n i g h t  camping; 
- o p e r a t i o n  of a 1  1 - t e r r a i n  v e h i c l e s  o r  o t h e r  m o t o r i z e d  

v e h i c l e s  ; - h u n t i n g ;  and 
- a c t i v i t i e s  n o t  p r i m a r i l y  r e l a t e d  t o  w a t e r  r e l a t e d  

e x p e d i t i o n s l  

Rep. E l l i s o n ' s  b i l l  a l s o  migh t  imply ,  by i m p l i c a t i o n ,  t h a t  
t h e  a b o v e  items, b e c a u s e  t h e y  a r e  enumera ted ,  a r e  a l lowed  o n  a l l  
s t r e a m s  t h a t  d o  s a t i s f y  t h e  f e d e r a l  n a v i g a t i o n  t e s t  f o r  s t r eambed  
owncrship .  

House B i l l  2 6 5  a l l ows ,  by i m p l i c a t i o n ,  t h e  f o l l o w i n g  a c t i v i t i e s ,  
by t h e  p u b l i c ,  on C l a s s  1 waters between t h e  o r d i n a r y  h i g h - w a t e r  
marks: 

- o v e r n i g h t  camping; 
- big game h u n t i n g ;  
.- u p l a n d  9ame b i r d  h u n t i n q ;  - o p e r a t i o n  of  a l l - t e r r a i n  v e h i c l e s  o r  other m o t o r i z e d  

v e h i c l e s  n o t  p r i m a r i l y  d e s i g n e d  f o r  o p e r a t i o n  upon t h e  
w a t e r ;  

- placement  o r  c r e a t i o n  o f  pe rmanan t  o r  semi-permanent  
o b j e c t s  such a s  duck b l i n d s  o r  a  boa t  moorage. 

Under Rouse   ill 2 6 5 ,  b e c a u s e  o f  t h e  broad d e f i n i t i o n  o f  
C l a s s  1 w a t e r s ,  almost a l l  w a t e r s  u s a b l e  by a  c o n m e r c i a l  guise 
c o u l d  he used f o r  t h e  a c t i v i t i e s  o u t l i n e d  above,  
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Fo r  example, t h e r e  a r e  s p r i n g s  and s loughs  t h a t  f low i n t o  
major r i v e r s .  Many such s p r i n g s  end s loughs  a r e  e x c e l l e n t  duck 
hun t ing  a r e a s .  Could a commercial gu ide  b u i l d  a duck b l i n d  on  
such a s lough o r  s p r i n g ,  w i thou t  permiss ion  from t h e  landowner o r  
w i thou t  r e g a r d  f o r  t h e  l a n d  ownership? 

Does t h e  u se  by a  commercial gu ide ,  of  t h i s  s p r i n g  o r  s lough ,  
c o n v e r t  t h e  p r o p e r t y  i n t o  C l a s s  1 u n d e r  House B i l l  265? 

I q u e s t i o n  whether any l e g i s l a t i o n  should a l low o v e r n i g h t  
camping o r  s t r u c t u r e s  on s t ream and r i v e r  banks wi thou t  t h e  
permiss ion  o f  t h e  landowner. What impact  would s t ream bank 
camping have on landowners, f i r e  danger ,  and s a n i t a r y  c o n d i t i o n s ?  

PORTAGE : 

I '.am p l e a s e d  t h a t  Eouse B i l l  1 6  h a s  o n l y  c o d i f i e d  t h e  Supreme 
C o u r t ' s  p o r t a g e  language,  

I am impressed by t h e  arguments t h a t  p o r t a g e  shou ld  be  l e f t  
o u t  of  a l l  l e g i s l a t i o n :  

I am f u r t h e r  concerned t h a t  riny p o r t a g e  al lowed above t h e  
o r d i n a r y  high-water  mark i s  a  " t a k i n g "  o f  p r i v a t e  p r o p e r t y  w i thou t  
due p roces s ,  and may s u b j e c t  t h e  S t a t e  of  Montana t o  i n v e r s e  
condemnation a c t i o n s ,  

B A R R I E R :  

I f  t h i s  L e g i s l a t u r e  does  n o t  c o d i f y  t h e  i s s u e  of p o r t a g e ,  
t h e  d e f i n i t i o n  o f  b a r r i e r  can be omi t ted ,  

QUESTIONS: 

Is a  w a t e r f a l l  a  b a r r i e r ?  

Are l o n g  s t r e t c h e s  of rapids a b a r r i e r ?  

Can t h e  p u b l i c  p o r t a g e  s e v e r a l  mi l e s  by v e h i c l e ?  

Is a  s t r o n g  c u r r e n t ,  i n  a  s t ream,  a  b a r r i e r  which p r o h i b i t s  
upstream por tage?  

The re  a r e  numerous o t h e r  and s i m i l a r  q u e s t i o n s  t h a t  w e  c an  
a l l  t h i n k  of  when a d d r e s s i n g  t h e  i s s u e  o f  b a r r i e r s .  

House B i l l  1 6  and R ~ D ;  ~ l l i s o n ' s  b i l l  p r e s e r v e ,  t o  some -- - 
degree ,  t h e  Supreme C o u r t ' s  l i m i t a t i o n  of  r e c r e a t i o n a l  u s e  t o  
"waters  capab le  of  r e c r e a t i o n a l  use" ,  Are t h e r e  some wa te r s  n o t  
"capable  of r e c r e a t i o n a l  u s e " ?  
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House B i l l  1 6  and Rep. E l l i s o n ' s  b i l l  p r o v i d e  t h a t  t h e  
p u b l i c  may n o t  make u s e  o f  s u r f a c e  w a t e r s  which a r e  d i v e r t e d  away 
from a n a t u r a l  w a t e r  body f o r  b e n e f i c i a l  u s e  p u r s u a n t  t o  T i t l e  85 ,  
C h a p t e r  2,  p a r t s  2 o r  3 ,  

Everyone seems a g r e e d  on  t h i s  i s s u e ,  

T E C H N I C A L  P O I N T :  

  he r e f e r e n c e s  t o  T i t l e  85 s h o u l d  be  re-checked t o  b e  s u r e  
t h e y  r e f e r  t o  t h e  p r o p e r  s e c t i o n s  of t h e  e x i s t i n g  w a t e r  law 
codes ,  

A ,  Waters  t h a t  s a t i s f y  t h e  f e d e r a l  t e s t  o f  n a v i y a b i l i t y  f o r  - -- - 
p u r p o s e s  - o f  s t a t e  o w n e r s h i p ,  

House B i l l  16 and  R e p ,  ~ l l i s o n ' s  b i l l  a l l o w  t h e  p u b l i c  t o  
u s e  t h e  l and  between t h e  o r d i n a r y  h igh-wate r  marks on t h e s e  
l a r g e r  s t r e a m s ,  

B. O t h e r  w a t e r s :  

House B i l l  1 6  a l l o w s  t h e  p u b l i c ' s  u s e  o f  t h e  l a n d  be tween  
t h e  o r d i n a r y  h igh-wate r  marks on t h e s e  " o t h e r  w a t e r s "  a s  f o l l o w s :  

[When] s u c h  u s e  is  u n a v o i d a b l e  and i n c i d e n t a l  t o  t h e  u s e  o f  
t h e  waters [ r e c r e a t i o n a l  u s e ]  ; o r  

[When] t h e  owner o f  t h e  l a n d  o r  h i s  a u t h o r i z e d  a g e n t  g r a n t s  
p e r m i s s i o n  t o  u s e  t h e  l a n d .  

U s e  of t h e  l a n d  be tween  t h e  h igh-wate r  marks i s  l i m i t e d  t o  
u s e  which . i s  u n a v o i d a b l e  a n d  i n c i d e n t a l  . t o  t h e  .use of t h e  .waters -- 

p e r m i t t e d  under  [ S e c t i o n  21 o n l y  when t h e  u s e  i s  t e m p o r a r i l y  
n e c e s s a r y  f o r  p u r p o s e s  o f  safety ,  h e a l t h ,  o r  b y - p a s s i n g  b a r r i e r s .  

R ~ D ;  E l l i s o n ' s  b i l l  f o l l o w s  House Bill 1 6 ,  except, o n  " o t h e r  
w a t e r s " ,  Rep. E l l i s o n ' s  b i l l  a l l o w s  u s e  o f  l a n d  between t h e  
h igh-wate r  marks when: " such  u s e  of t h e  l a n d  i s  u n a v o i d a b l e  and 
i n c i d e n t a l  t o  t h e  r i q h t  o f  t h e  ~ u b l i c  t o  make r e c r e a t i o n a l  u s e  o f  
t h e  s u r f a c e  w a t e r  o n l y  when use  i s  t e m p o r a r i l y  n e c e s s a r y  f o r  - 
a c c o m p l i s h i n g  t h e  r e c r e a t i o n a l  u s e  o f  t h e  s u r f a c e  w a t e r s , "  - --- 

C, House ' ~ i l l  ' 2  65: House B i l l  2 65, i n  my o p i n i o n ,  c o n s t i -  
t u t e s  a " t a k i n g "  o f  p r i v a t e  p r o p e r t y  r i g h t s  under  t h e  U n i t e d  
S t a t e s  and Montana C o n s t i t u t i o n s .  

MONTANA HAS ALWAYS R E C O G N I Z E D  P R I V A T E  OT7NERSHIP T O  T H E  
LOW-WATER MARK ON NAVIGABLE STREAMS AND TO T H E  C E N T E R  OF THE 
STREAM ON A L L  OTHER STREAMS.  T H E  OPTNERSHIP ON NAVIGABLE STREAMS 
TO THE LON-WATER M A R K  H A S  ALWAYS BEEN SUBJECT TO SOME K I N D  O F  A 
N A V I G A T I O N  EASEEIENT.  ANY E X P A N S I O N  O F  T H I S  EASEMENT MAY BE A 
" T A K I N G "  OF P R I V A T E  PROPERTY R I G H T S  WITHOUT J U S T  COMPENSATION AND 
DUE P R O C E S S .  
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LAND-OWNER L I A B I L I T Y :  

House B i l l  1 6  and ~ e p :  ' ~ l l i s o n ' s  b i l l  and t h e  " o t h e r  b i l l s "  
b e f o r e  t h e  House a t t e m p t  t o  s o l v e  t h e  problem c r e a t e d  bv t h e  
Montana Supreme Court  d a s e s  r e g a r d i n g  landowner l i a b i l i t y  t o  t h e  
pub l i c ,  I a m  n o t  an e x p e r t  on t h e  i s s u e ,  however, I would h a t e  
t o  t h i n k  t h a t  dangerous r o c k s  on t h e  bank, a s t e e p  bank, l i v e s t o c k  
o r  a hanging branch would c o n s t i t u t e -  a  " w i l l f u l "  hazard  t h a t  
would cause  t h e  landowner t o  become l i a b l e  i f  a member o f  t h e  
pub 1 i c  were i n j u r e d  , 

PRESCRIPTIVE EASEMENT: 
. . 

A: House B i l l  '16 and ~ e p .  ~ l l i ' s o n ' s  b i l l  c o n t a i n  b a s i c a l l y  
t h e  same p r o v i s i o n s ,  Both o f  t h e s e  b i l l s  p rov ide  t h a t  a  p r e s c r i p -  
t i v e  easement cannot  be  a c q u i r e d  by t h e  r e c r e a t i o n a l  use  of  l and  
o r  wate r .  - 

 his is  ve ry  important :  It i s  impor t an t  t o  p r e s e r v e  t h e  
remaining good r e l a t i o n s  between landowners and t h e  p u b l i c ,  The 
landowner would h a t e  t o  t h i n k  t h a t  by a c a u i e s c i n g  t o  peop le  
c r o s s i n g  p r i v a t e  p r o p e r t y  t o  r each  a s t r eam o r  t o  hun t  c r e a t e s  a 
p r e s c r i p t i v e  easement i n  t h e  p u b l i c ,  

B ,  House B i l l  2 6 5  d e l e t e s  " l and"  and on ly  p rov ides  l i m i t e d  
p r o t e c t i o n  a g a i n s t  t h e  e s t a b l i s h m e n t  o f  p r e s c r i p t i v e  easements.  
House B i l l  265 provides  t h a t  a p r e s c r i p t i v e  easement canno t  be 
acqu i r ed  through r e c r e a t i o n a l  use  of  s u r f a c e  wa te r s ,  i n c l u d i n g  
t h e  s t reambeds under ly ing  them and t h e  banks up t o  t h e  o r d i n a r y  
high-water  mark o r  of  p o r t a g e  r o u t e s ,  HOUSE B I L L  265 DOES NOT 
EXEMPT THE RECREATIONISTS USE O F  LAND GETTING TO THE WATER OR 
H U N T I N G .  Does t h e  landowner have t o  lock  up h i s  l and  t o  p r e v e n t  
t h e  p u b l i c  from a c q u i r i n g  a n  easement? 

STATE MANAGEMENT: 

R ~ D .  ~ l l i s o n ' s  b i l l  i s  t h e  o n l y  b i l l  t h a t  a f f i r m a t i v e l y  
a t t empt s  t o  p u t  some d u t y  on t h e  s t a t e  t o  s t e p  i n  and p r o t e c t  a  
r e s o u r c e  if t h e  p u b l i c  i s  damaging t h e  r e sou rce ,  

I n  my opin ion ,  t h e  S t a t e  of Montana should  l i m i t  t h e  e x e r c i s e  
o f  t h e  " p u b l i c  t r u s t n  d o c t r i n e  u n t i l  i t s  impact  o r  p o t e n t i a l  
impact on ou r  wate rs  can be s t u d i e d  and neces sa ry  r e g u l a t i o n s  
and/or  laws enacted t o  p r o t e c t  t h e  r e sou rces .  The S t a t e  of 
Montana has  t h e  power and t h e  o b l i g a t i o n  t o  p r o t e c t  t h e s e  r e s o u r c e s  
from "over-use" by t h e  p u b l i c ,  The s t a t e  cou ld ,  i n  my o p i n i o n ,  
r e s t r i c t  ove rn igh t  camping and placement of  s t r u c t u r e s  on t h e  
streambank, f o r  example, i n  t h e  name of  p u b l i c  h e a l t h  and s a f e t y .  

What about  p r o t e c t i n g  t h e  wi ld  t r o u t  and c r i t i c a l  w i l d l i f e  
a r e a s ?  What about p r o t e c t i n g  t h e  r anche r  du r ing  c a l v i n g  and a t  
o t h e r  t imes?  What about  p r o t e c t i n g  t h e  r e s i d e n t i a l  owner from 
hunt ing  i n  t h e  " f r o n t  ya rd"  next  t o  a  c reek?  E t  c e t e r a ,  
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CONCLUS ION: 

The " f l o a t i n g  and f i s h i n g "  a s p e c t  of t h e  p u b l i c  t r u s t  d o c t r i n e  
can be unders tood by most people  o f  t h i s  s t a t e .  When boa t ing ,  
you may have t o  s t o p  a l o n g  t h e  bank f o r  v a r i o u s  r ea sons ;  While 
f i s h i n g ,  t h e  f i sherman goes  on to  t h e  bank and o c c a s i o n a l l y  around 
a  log  o r  rock. 

To c o n s t r u e  t h e  Montana Supreme Court  c a s e s  t o  i n c l u d e  a l l  
of  t h e s e  o t h e r  t h i n g s  suggested by Bouse B i l l  265  is  n o t  p rope r ,  
Nor i s  it p r o p e r  f o r  t h i s  L e g i s l a t u r ~  t o  c o d i f y  and expand t h e  
Montana Supreme Cour t  d e c i s i o n s ,  Your f i n a l  d e c i s i o n  w i l l  have 
g r e a t  impact  on p r o p e r t y  r i g h t s  a n d ' v a l u e s ;  and upon t h e  r e l a t i o n s  
between landowners and r e c r e a t i o n i s t s :  

I f  some of  t h e  e x i s t i n g  p r o p e r t y  r i g h t s  have been t a k e n  
improper ly ,  which remains  t o  be seen ,  c o d i f i c a t i o n  o f  t h i s  t a k i n g  
i n  l e g i s l a t i o n  i s  o n l y  e x o n e r a t i n g  the t h i e f .  Some d e g r e e  o f  
t r u s t  should  be p l aced  on t h e  c o u r t s  t o  c l a r i f y  t h e i r  own r u l i n g s  
a s  t hey  app ly  t o  t h e  v a r i o u s  c a s e s  t h a t  may come b e f o r e  them, 

/7 R/espe,ctfully submi t ted ,  
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House o f  Representa t ives  J u d i c i a r y  Committee 

S t a t e  C a p i t o l  

Helena, Montana 59601 

Mr. Tom Hannah; Chairman 

As a  Landowner, O u t f i t t e r ,  sportsman and r e c r e a t i o n i s t  (most of us q u a l i f y )  I s i n c e r e l y  

a p p r e c i a t e  e f f o r t s  o f  t h e  L e g i s l a t u r e  t o  n e g o t i a t e  and e s t a b l i s h  reasonab le  c o n t r o l s  

t h a t  p r o t e c t  p r o p e r t y  r i g h t s  and c l a r i f y  d e c i s i o n s  t h a t  c o u l d  d e t r i m e n t a l l y  e f f e c t  

e v e r y  rancher,  farmer,  urban l o t  and c a b i n  s i t e  owner f u t u r e  owner o f  Montana 

land,  as a  r e s u l t  o f  t h e  1984 Supreme C o u r t  dec i s i on .  Do n o t  make t h e  m is take  o f  
' 

b e l i e v i n g  y o u  a r e  n o t  e f f e c t e d .  We may w e l l  f i n d  ou rse l ves  a l l  i n  t h e  same boat.  

Where w i l l  we be w i t h o u t  reasonab le  c o n t r o l s ?  How much f u t u r e  l i t i g a t i o n  do we face? 

How mush w i l l  a l l  l a n d  values, s t ream s ide ,  urban . l o t s  o r  ranches dep rec ia te?  W i l l  

l a n d  ownership become a  de t r imen t?  Unquest ionab ly  i n  my o p i n i o n  wa te r  i s  a  p u b l i c  

a s s e t t ,  however, so a r e  a l l  forms of  w i l d l i f e ,  snow, r a i n  and the  a i r  we b rea the  t h a t  

e x i s t s  i n  o u r  homes. I s  t h e r e  a  d i f f e r e n c e ?  

Landowners and sportsmen know t h e  problems and p o t e n t i a l  problems from exper ience, t o  

p o t e n t i a l  and f u t u r e  landowners, t o  t h e  y o u t h  o f  Montana who w i l l  some day own you r  own 

l o t ,  a c r e  o r  ' t r a c t ,  do you want a  reasonab le  r i g h t  t o  c o n t r o l ,  t o  i n v i t e  guests  t o  e n t e r  

o r  do you want t h e  p u b l i c  t o  have f ree  use o f  y o u r  p r o p e r t y ?  What i n c e n t i v e  w i l l  t h e r e  

be t o  o b t a i n  p r o p e r t y  f o r  a g r i c u l t u r a l  o r  o t h e r  purposes t h a t  you have l i t t l e  r i g h t  t o  

c o n t r o l ?  Howmuch would y o u r  urban l o t ,  y o u r  lawn o r  y o u r  home be wor th  if you l o s t  

t h e  r i g h t  t o  c o n t r o l ?  What i f  you  c o u l d n ' t  even l o c k  y o u r  door? Every  man, woman and 

y o u t h  whoF&% o r  hope t o  own urban o r  r u r a l  p r o p e r t y  despe ra te l y  need t h e  p r o t e c t i o n  o f  

reasonab le  c o n t r o l s .  

I do b e l i e v e  t h e r e  i s  room f o r  compromise and n e g o t i a t i o n  o f  Boaters-Landowners 

agreements s i m i l a r  t o  those i n  e f f e c t  on t h e  B lack foo t ,  Smi th  and o t h e r  streams. Tha t  

p e r m i t  q u a l i f i e d  boa t i ng ,  b o a t i n g  gates,  e t c .  however many smal l  creeks a r e  80 t o  90 

Per  c e n t  o b s t r u c t e d  by brush and 10 t o  20 p e r  c e n t  accessable. To a l l o w  i n g r e s s  t o  

these creeks i s  t o  a l l o w  80 t o  90 p e r  c e n t  use o f  Landowner's p r i v a t e  p r o p e r t y .  

Fo r  ove r  100 yea rs  Landowners have made a g r i c u l t u r e  number one i n  Montana, t h e  p r o t e c t -  

i o n  of  p r o p e r t y  r i g h t s  have been a  s i g n i f i c a n t  f a c t o r .  To reve rse  t h i s  course c o u l d  

w e l l  r e s u l t  i n  a  dangerous t rend.  I f  we l eave  t h e  door open where w i l l  i t  s t o p  and w i l l  

i t  s top?  

A l o o k  a t  h i s t o r y  w i l l  show t h a t  t h e  o l d e s t  and s t r o n g e s t  sys t2ns o f  Government a r e  

those t h a t  p r o t e c t t h e  r i g h t s  o f  t h e  people,  n o t  d i l u t e  then!. IJe have seen o t h e r  

c o u n t r i e s  c o n f i s c a t e  p r i v a t e  p r o p e r t y  and t u r n  i t  i n t o  p u b l i c  conununes. 

If t h e  same concept used as a  b a s i s  f o r  t h e  1984 Supreme Cour t  Strearn Access d e c i s i o n  

i s  a p p l i e d  t o  w i l d l i f e ,  r a i n ,  snow, and the  a i r  we breathe i t  cou ld  w e l l  e s t a b l i s h  

a  s o c i a l i s t i c  t rend,  the  oppos i t e  o f  what rnade America t h e  g r c d t e s t  N a t i o n  on ea r th .  

I appeal t o  you; Do n o t  t u r n  t he  c o n t r o l  o f  p r i v a t e  p r o p e r t y  over  t o  non-owners. 
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For the record I am Norm S ta r r .  I am a native:Montanan whose address i s  

Melville, Montana. I am i n  the l ivestock business and some small grains.  I have 

no investments other t h a n  land, c a t t l e  and machinery. . I 
The regson I am here and not home getting my work done i s  I have a duty t o  E 

h 
protect my private  property r ights  t o  the best of my a b i l i t y .  The Supreme Court 

decisidns' o f  1984 have presented a dilemma t o  iyse l  f as  a' rancher and  I suspect 

t o  you as a l eg i s l a to r  - simply because so manyquestions"were l e f t  unanswered. 

In trying t o  s o r t  t h i n g s  o u t  I have f i n a l . 1 ~  cdme t r ' t h e  conclusion tha t  i n  

the beginning o f  the white mans a c t i v i t y  i n  ~ o n t a n a ~ t h e  wcterways here used as E -4 

roads. I a l so  now understand our  Montana Constitution says the  people of the 

s t a t e  own the water. I have been t o l d .  by people who were delegates t o  said 

Constitutional Convention t h a t  the in ten t  was to  use i t  as a tool to  keep down 
F= ,g?+ stream s t a t e s  from claiming our water. I can underitand ;he reasoning. - 

I know t h a t  there i s  water flowing over my deeded land. I know there i s  B 
' a county road leading t o  m y  ranch - I own the land and pay taxes on tha t  land- . 

my neighbors pay taxes on the r e s t  of i t .  , The road, was establ ished because the 3 
. . E 

inhabitants of  the area needed a way t o  get t o  t o w n  - i t  was a necessity. I 

imagine i n  those days landowners were glad t o  l e t  the county build a road and 

s t i l l  pay taxes on the land bec~use  they needed the'. road. Now 'I am get t ing in to  .+'.a 
%.:$ t 

some areas I c a n ' t  so r t  o u t -  on publ i c  roads the re . a re  rules  and regulations.  You 

can ' t  get o u t  of the boundary of the designated road, you can only travel a t  certsfn 

speeds, you have res t r ic ted  weight l imi t s ,  you can ' t  use.firearms from a publ i c  
. . 

road, you c a n ' t  camp on them or: build f i r e s  on them~,or l i t t e r  them, nor can you 

build s t ructures  on them. You have s t a t e  people enforcing those rules and regulations :+ 

' and maintaining those roads. I think i t  i s  only f a i r  the public be regulated on 
E 

d 
. . 

the waterways which f l o w  over my deeded land, much as they are  on the highways. And F 
i f  there i s  a taking the property owner be compensated jus t  li'ke they a re  on todays 

7/ 
taking in hiqhwav matterq- 

r 
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.. .Some people d o n ' t  feel the same way. You as l.egisl'ators a re  being squeezed 

i n t o  making some decisions. 

I f  you go onto national fores t  land during f i r e  season you are  required t o  
. . 

have a bucket and an  ax.  I f  you camp you have t o  camp a cer tain distance from 

a stream t a  avoid degradation. In many cases you pay a camping.fee and need 

permits fo r  f i r e s .  I f  you s t a r t  a f i r e  on national forks t  l'ands and i t  gets 

away you can be bi l led fo r  i t .  . -  . . . . . .  . -. . 
I f  these rules  and regulations a re  in ef fec t  o n  public'.Iands doesn't it seem . . 

reasonable t h a t  private landowners should be given.''at 1 east: as mich respect? 

Time i s  short  and I believe the points on the various b i l l s  will be covered. 

I will say I t h i n k  the interim committee gave HB 16 .a c~ood shot and I l i k e  the  

conservation d i s t r i c t s  def ini t ion of the ordinary h , igh  water mark.- i t ' s  i n  place 
c .  

and i t  i s  f a i r .  

Finally, I hope when the smoke clears away, those of us who have allowed 

hunting and f ishing on  our private property will be t reated in a manner t h a t  

' we will s t i l l  feel comfortable i n  maintaining tha t  practice.  

Thank you. . . 
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TESTIMONY b e f o r e  t h e  House  J u d i c i ~ r y  C o m m i t t e e . ,  J a n u a r y  
22, 1985, H e l e n a ,  M o n t a n a ,  b y  L o r e n t s  G r o s f i e l d ,  c a t t l e  
r a n c h e r  f r o m  B i g  T i m b e r ,  M o n t a n a .  

STREAM ACCESS---- 

& L a n d o w n e r s  V i e w p o i n t  

L a s t  h u n t i n g  s e a c - ~ n ,  w e  h o s t e d  8 6 3 ' h u n t e r s  o n - o u r  
r a n c h ,  T h i s  n u m b e r  w a s  a p p r o x i m a t e l y  a n  a v e r a g e  r e p r e s e n t -  
a t i o n ,  o : f ' t h e  a n n u a l  n u m b e r  o f  h u n t e r s  w e  h a v e  h o s t e d  o n  
o u r  F a n c h  o v e r  t h e  l a s t  t e n  y e a r s .  I n  a d d i t i o n  w e  h a v e  
h o s t e d  w e l l  o v e r  o n e  h u n d r e d  d a y s  a n n u a l l y  f o r  o t h e r  r e c r e -  
a t i o n a l  u s e s  s u c h  as f i s h i n g ,  h i k i n g ,  p i c n i c i n g ,  a n d  c a m p i n g ,  

. n o t  t o  m e n t i o n  s e v e r a l  h u n d r e d  d a y s  of h o r s e b a c k  r i d i n g .  
I n  o t h e r  w o r d s ,  o v e r  t h e  p a s t  t e n  y e a r s ,  w e  h a v e  h o s t e d  

' w e l l  ove r  10,000 t o t a l  r e c r e d t i o n  d a y s  o n  o u r  r a n c h ,  N O N E  
of w h i c h  w e r e  c h a r g e d  f o r .  On t h e  c o n t r a r y ,  i f  a n y t h i n g ,  
I h a v e  d o n a t e d  a t r e m e n d o u s  a m o u n t  o f  t i m e  a n d  e n e r g y  ( n o t  
t o  m e n ' t i o n  m c n e y )  t o w a r d  t h e  r e c r e a t i n g  p u b l i c - - -  c o n s i d e r  
t h a t  i f  e a c h  r e c r e a t i o q  d a y s d e m a n d s  o n l y  5 m i n u t e s  o f  my 
t i m ' e ,  I h a v e  d o n a t e d  o v e r  50,000 m i n u t e s  o r  833 h o u r s  o r  
1 0 4  w o r k i n g  d a y s  o r  n e a r l y  o n e - h a l f  uQ a n  a v e r a g e  w o r k i n g  
y e a r ' t o  t h e  r e c r e a t i n g  p u b l i c  ( a n d  l e t  mr t e l l  y o u ,  I r a r e l y  
g e t  o f f  w i t h  i n l y  5 m i n u t e s  b y  t h e  t i m e  I ' v e  e x p l a i n e d  w h e r e  
t o  g o ,  w h e r e  n o t  t o  g o ,  w h e r e  t h e  d e e r  a r e ,  w h e r e  t h e  o t h e r  
h u n t e r s  & @ , . w h e r e  t h e  " b i , g  o n e s "  a r e ,  w h e r e  t h e  c a t t l e  
a r e ,  a n d  s o  o n ) .  . I n  f a c t  w h e n  y o u  t h i n k  a t o u t  i t ,  w h a t .  
I ' v e  ' d c n e ;  a n d  w h a t  m o s t  r a n c h e ' ; - s  d o ,  is  t 'o s u b s i d i z e ' t h e  

' r e c r e a t i n g  p u b l i c  t o  t h e  e x t e n t  o f  t h e  t i m e  a n d  e x p e n s e  
i t  t a k e s  m e  t o  a c c o m o d a t e  t h a t  p u b l i c .  

I d o n ' t  r e m e m b e r  a n y  y e a r  when  I w a s  s o  g l a d  t h a t  h u n t -  
i f ig  s e a s o n  w a s  f i n a l l y  o v e r . '  N o t  t h a t  w e  h a d  s o  many m o r e  
p r o b l e m s  t h a n  g s u a l  o r  t h a t  t h e r e  w e r e  s o  many  m o r e  h u n t e r s  
t h a n  u s u a l .  I  s u p p o s e  t h a t  l i k e  most p e o p l e ,  I b e c o m e  
more c o n s c i o u s  o f  my t i m e  a s  I g e t  o l d e r  a n d  r e a l i z e  t h a t  
I h a v e  l e s s  a n d  l e s s  o f  i t  left, a n d  o n e  o f  t h e  q u e s t i o n s  
I h a v e  t o  a s k  m y s e l f  i s  * D o  I h e a l l y  w a n t  t o  c o n t i n u e  t o  
d o n a t e  t h e  t r e m e n d o u s  a m o u n t s  o f  t i m e  t h a t  i t  t a k e s  t o  a c -  
c o m o d a t e  t o  a h u n t i n g  s e a s o n ? "  T ' - ) i s  seems e s p e c i a l  l y  p e r t 1  - 
n e n t  1 n  l i g h t  o f  t h e  k i n d  o f  t h a n k s  t h a t  I  g e t ' a s  a n  a g r i c u l -  
t u r a l  l a n d o w n e r  f r o m  my s t a t e ' s  g o v e r n m e n t  i n  t h e  f o r m  o f  
t h i n g s  s u c h  a s  t h e  s t r e a m  access  c o u r t  d e c i s i o n s ,  b;  ,ed 
a s  t h e y  w e r e  o n  t h e  M o n t a n a  D e p a r t m e n t  o f  F i s h ,  W i l d l i f e .  
a n d  P a r k ' s  p r o p o s a l  t o  g r a n t  t h e  p u b l i c  a n  e a s e m e n t  f o r  
r e c r e a t i o n a l  u s e  o f  a l l  t h e  s t a t e ' s  w a t e r s  ( s i n c e  o u r  cons- 
t l t u t i o n  s a y s  t h a t  a l l  w a t e r s  b e l o n g  t o  t h e . s t a t e  f o r  t h e  
b e n e f i c i a l  use o f  i t s  p e o p l e ) .  



The p o i n t  i s  t h a t  now same r e c r e a t i o n a l  u s e r s  w o u l d  
have  y o u  b e l i e v e  t h a t  u n l e s s  t h e y  a r e  g u a r a n t e e d  t h e  f u l l  
e x t e n t  o f  t h e  easement g r a n t e d  them b y  t h e  c o u r t ,  chey  h a v e  
n o t h i n g .  T h i s  i s  s i m p l y  n o t  t r u e .  I t  i s  e s s e n t i a l  t o  r e -  . 
member t h a t ,  s t a t e w i d e ,  r e c r e a t i o n a l  a c c e s s  is w i d e l y  a v a i l -  
a b l e  on p r i v a t e  la r ,d  when asked f o r - - -  t h e  i m p o r t a n t  i n g r e - '  
d i e n t  i s  t h e  a s k i n g  o r  o t h e r w i s e  n e g o t i a t i n g  f o r  a c c e s s  
permission. To t h e  l andowner  t h i s  is an e s s e n t i a l  p r i v a t e  
p r o p e r t y  r i g h t  t h a t  i s  v i t a l  t o  e f f i c ' i e n t  management. To 
t h e  r e c r e a t i o n a l  u s e r  . i t  i s  a matter o f  common c o u r t e s y  
as  we l l :  a s ,  i n  many cases,  o f  l a w .  O f  c o u r s e  t h e r e  a r e  ' 
t h o s e  S o c i a l  r e f o r m e r s  who f e e l  t h e y  s h o u l d  n o t  have  t o  
g e t  p e r m i s s i o n  t o  u s e  p r i v a t e  p r o p e r t y .  Some even b e l i e v e  
t h e r e  s h o u l d n ' t  b e  any p r i v a t a ' p r o p e r t y  and I won ' t  even 
p r e t e n d ~ t o  t r y  t o  s a t i s f y  them. But, a l t h o u g h  t h e r e  a r e  . .  
e x c e p t i o n s ,  most  p e o p l e  r e s p e c t  p r i v a t e  p r o p e r t y  an'd app re -  
c i a t e  and e n j o y  t h e  p r i v i l e g e  t o  use i t ,  and t h e y  a r e  c a r e -  
f u l .  And e v e r y  y e a r  I g e t  l e t t e r s  o f  t h a n k s  f r o m  a l l  o v e r  
Montana and many o t h e r  s t a t e s - - -  t h i s  y e a r  one h u n t e r  w ro te ,  
"I j u s t  wan ted  y o u  t o  know how much I a p p r e c i a t e d  b e i n g  , 

a b l e  t o  h u n t  t h i s  y e a r  on y o u r  p r o p e r - y .  Your h o s p i t a l i t y  
makes me g l a d  I J i v e  i n  Montana." T h a t  r e p r e s e n t s  a  sub-  
s t a n t i a l l y  d i f f e r e n t  a t t i t u d e  f r o m  t h e  one t h a t  m y  s t a t e ' s  
government  h a s  been t a k i n g .  

A r e  l a n d a w n e r s  c o n c e r n e d  a b o u t  t h e  s t r e a m  access  c o u r t  
' d e c i s i o l  37 You b e t . t h e y  a r e .  Landowners  a c r o s s  t h e  s t a t e  
a r e  d e e p l y  c o n c e r n e d  a b o u t  t h e  k i n d  o i  p o l i t i c s  t h a t  t h e s e  
s t r e a m  a c c e s s  : d e c i s i o n s  r e p r e s e n t - - -  t h e  k i n d  o f  p o l i t i c s  
t h a t  seeks  t o  c o n f i s c a t e  p , i v a t e  p r o p e r t y .  T h e y ' r e  con-  
c e r n e d  a b o u t  t h e  i n c r e a s e d  expenses,  w o r r i e s ,  and . l i a b i l i t y  
e x p o s u r e  t h a t  t h e y  f a c e  b e c a u g e ' o f  b e i n g  f o r c e d  t o  accomo- 
d a t e  t o  u n c o n t r o l l e d  r e c r e a t i o n a l  u s e  o f  p o r t i o n s  o f  t h e i r  
l a n d s .  And t h e y ' r e  w o r r i e d  abou t  t h o s e  w h o  w i l l  t a k e  advan- 
t a g e  o f  these d e c i s i a h s  f o r  t h e i r  own pu rposes .  

F o r  example,  i n  c o u n t i e s  a l l  o v e r  Montana, t h e r e  a r e  
f a rms  and r a n c h e s  t h a t  were s e t t l e d  some g e n e r a t i o n s  ado, 

, and t h e  f a rms teads - - -  b u i l d i n b s ,  c o r r a l s ,  e tc . - - -  wer 2 b u  1  t 
n e a r  t h e  w a t e r  and t h e  p r o t e c t i o n  f r o m  t h e  e l e m e n t s  t h a t  
is p r o v i d e d  'by r i p a r i a n  ecosystems.  A l o n g  some r i v e r ' s  and , 

s t reams,  many o f  t h e s e  r a n c h i n g  f a m i l i e s  a r e  now exposed 
t o  duck h u n t e r s  who f l o a t  down t h e s e  s t r e a m s  and b l a s t  a w a y ,  ' 

w l t h o u t  r e g a r d ,  i n  many cases,  t o  t h e i r  p r o x i m i t y  f o  f a r m -  
s t e a d s  o r  f a r m i n g  o r  r a n c h i n g  a c t i v e  w o r k s i t e s .  G ran ted ,  

. . 
i n  many cases  t h e s e  h u n t e r s  a r e  n o t  p u r p o s e f u l ~ y  s h o o t i n g  
i n  t h e  v i c i n i t y  o f  t h e s e  c i r c u m s t a n c e s - - -  because  o f  t h e  a 1 

n a t u r e  o f  t h e  r i p a r i a n  e n v i r o n m e n t ,  i t  i s  o f t e n  d i f f i c u l t  
t o  see o u t  f r o m  t h e  s t r e a m  a r e a  w e l l  enough t o  d e t e r m i n e .  
s u c h  c i r c u m s t a n c e s ,  and n o t  hav i 'ng  ha'd t o  s e c u r e  p e r m i s s i o n  

7 r, 
I 



t o  b e  o n . t h e s e  p o r t i o n s  of  p r i v a t e  l a n d  a h u n t e r  w o u l d n ' t  
n e c e s s a r i l y  know when h e  w a s  n e a r  a f a r m s t e a d .  B u t  t h e  
. p o i n t  1 5  t h a t  t h e r e  now is  a p p a r e n t l y  n o t h i n g  t h e  l a n d o w n e r  
c a n  d o  t o  c o n t r o l  t h e s e  s i t u a t i o n s .  Some c o u n t y  a t t o r n e y s  
h a v e  e v e n  g o q e  s o  f a r  as t o  t e l l  l a n d o w n e r s  f a c e d  w i t h  t h i s  
k i n d  o f  p r e d i c a m e n t  t h a t  t h e r e ' s  n o t h i n g  t h e y  c a n  d o ,  n o t  
e v e n  i f  t h e  h u n t e r s  s e n d  t h e i r  d o g s  b e y o n d  t h e - h i g h  w a t e r  
m a r k  t o  r e t r i e v e  game. P i c t u r e  y o u r s e l f  o u t  i n  y o u r  c o r r a l s  
e a r l y  some c o l d  m o r n i n g  d o i n g  some c h o r e  w h e n  s u d d e n l y  y o u  
are c o n f r o n t e d  w i t h  a d e a f e n i n g  " B l a n ,  b l a m ,  b l a m "  t h a t  
s h a t t e r s  t h e  m o r n i n g 2 - -  w o u l d  y o u  b e  p l e a s e d  w i t h  t h a t  s i t u a -  
t i o n ?  T h i s  l a n d o w n e r  s h u d d e r s  ta t h i n k  o f  h a v i n g  t o  p u t  
u p  w i t h  s u c h  a p r o b l e m - - -  1 7 m  s o r r y  to s a y  t h a t  I ' m  glad 
we d o n ' t  h a v e  a n y  d u c k s !  

I 

F r o m  a l a n d o w n e r ' s  p e r s p e c t i v e , .  t h e  p r i m a r y  i s s u e  ' 

h e r e  i s  n o t  o n e  o f  r e c r e a t i o n a l  o p p o r t u n i t y  b u t  o f  p ' r i v a t e  . '  
p r o p e r t y  a n d  t h e  c o n f i s c a t i o n  o f  p r i v a t e  p r o p e r t y  r i g h t s .  
Now s o m e  p e o p l e  w i l l  t r y  t o  t e l l  y o u  t h a t  t h e r e  h a s  b e e n  
n o  c o n f i s c a t i o n  o f  r i g h t s  b e c a u s e  l a n d o w n e r s  h a v e  ' n e v e r  
h a d  t h e s e  r i g h t s  t o  b e g i n  w i t h - - -  t h a t  i s  s i m p l y  n o t  t r u e .  
N o t  o n l y  h a v e  l a n d o w n e r s  a c t i v e l y  c o n t r o l l e d  ~ c c e s s  o n  s t r e a m  
p o r t i o n s  o f  t h e i r  p r o p e r t y  f o r  g e n e r a i i o n s ,  b u t  t h e  p u b l i c .  
h a s  r e c o g n i z e d ,  r e s p e c t e d ,  a n d  a b i d e d  b y  t h e  e x e r c i s e  o f  
t h a t '  c o n t r o l ;  i n  o t h e r  w a r d s ,  h i s t o r i c a l l y  t h e r e  c e r t a i n . 1 ~  
h a s  b e e n  a r i g h t ,  a w i . d e l y  r e c o b n i z e d  r i g h t .  

A t  t h e  b a s e  o f  t h e  a c c e s s  t o  p r i v a t e  l a n d s  i s s u e  is  
t h e  d i ' s t i n c t i o n  b e t w e e n  " r i g h t "  a n d  " p r i v i l e g e " ,  t h a t  i s ,  
s h o u l d  r e c r e a t i o n a l  a c c e s s  o n  p r i v a t e  l a n d  b e  a " r i g h t " ?  
Q n d  i s  i t  i n  t h . ~  b e s t  i n t e r e s t ' s  o f  l a n d o w n e r - s p o r t s m e n  r e l a l  
t i o n s ,  o f  p r o t e c t i o n  o f  r i p a r i a n  e c o s y s t e m s ,  a n d  o f  t h e  
a g r i c u l t u r a l  e c o n o m y ,  t h a t  t h e  p u b l i c  s h o u l d  b e  a b ' l e  g o  
as i t  p l e a s e s  u p o n  p r i v a t e  l a n d  a n d  d o  w h a t  i t  p l e a s e s  re- 
g a r d l e s s  o f  t h e  i n t e r e s t s  o f  t h e  l a n d o w n e r ?  S h o u l d  t h e  

D e p a r t m e n t  a +  F i s h ,  W i l d l i f e ,  a n d  P a r k s  c o n t i n u e  t o  p r a c t i c e  
t h e  p o l i t i c s  o f  c c n f r o n t a t i o n  a n d  s i d e  w i t h  f o r c e d  a c c e s s ,  
i n t e r e s t s  i n  p u r s u i n g .  a c c e s s  as a m a t t d r  o f  p u b l i c  r i g h ' e  
a s  i t  d i d  i n  t h e  . . s t r e a m  a c c e s s  cases? O r  s h o u l d  i t  r a t h e r  
p u r s u e  a c c e s s  a s  a m a t t e r  o f  p r i v i l e g e  a s  h a s  r e c e n t l y  b e e n  
e x e m p l i f i e d  b y  t h e i r  " A S K  F I R S T  t o  h u n t  a n d  f i s h  o n  p r i v a t e  
l a n d "  b u m p e r  s t i c k e r s .  ! . a n d o w n e r s ' a c r o s s  M o n t a n a  s e e  t h e  
l a t t e r  e f f o r t  a s  a g i a n t  s t e p  i n  t h e  r i g h t  d i r e c t i o n .  P a r t  
o f  the q A e s t i o n  s h o u l d  c o n c e r n  w h e t h e r  i t  i s  e v e n  n e c e s s a r y  
o r  c o n s i s t e n t ' w i t h  o u r  M o n t a n a  h e r i t a g e  t o  p u r s u e  a c c e s s  
a s  a m a t t e r  o f . r i g h t  i n  a s p a r s e l y  p o p u l a t e d  s t a t e  a s  l a r g e  

' a s  M o n t a n a  w h e n  n e a r l y  40% o f  t h e  l a n d  i n  o u r  s t a t e  i s  
a l r e a d y  p u b l i c a l l y  o w n e d .  We a l r e a d y  h a v e ,  b y  f . a r ,  o n e  
o f  t h e  h i g h e s t  p e r  c a p i t a  r a t i , o s  o f  p u b l i c  l a n d  t o  p o p u -  
l a t i o n .  



I said the primary aspect of the stream access 

i ,+ p r i  
praperty rights. Another aspect eqtremely i m -  

portant to agriculture involves water .rights= I n  l i g h t  
o f  the use of the public trust doctrine in the recent'M0no 
~~k~ cace in California where long-est?bli5hed water 
were lost in the name'of improvement O+ a riparian 
t h e  judicial introduction of the public trust doctrine i n  
~ ~ ~ t ~ n a  i n  the stream acccs= cacec c e r v e s  G 5  a precedent 
that ,.,,ignt be used to jeopardize Our entire appropriation 
water r x . . g h t s  system. In fact, some lawyers are recommending 
that ve+'y thing--- even the ~ s s i s t a n t  Dean of our University 

' o f  M0ntar.a Law School recognizes this as, at the very least, 
a real possibility. 

a-=iJkhen w e  = - m e  to the recreational aspect, which, 
practically speaking, is really a resource management as- 
pect. The bottom line question here that the Legislature 
should concern itself with goes something like this: "Of 
the total stream mileage in Montana, under what conditions 
and during which season's should what s t r ~ t c h e s . O +  which 
streams be available t e  * h e  aublic for what forms of recre- 
atlon a n d  other 11ad5, and who should control it?" N.ow that 
m a y  5ot1-d L i k e  a mouthful, but .each segment is very i m n o r t ~ n t  , 
'when You consider the extreme broadness of these court de- 
ci ~ Z D ~ E ~ Q  For example, consider 'the duck hunting ref erred 
to a b o v e ,  including the use of dogs; consider the use of 
three-.wheelers which is just b = s i  nning in popularity a s  ' ' a recreational vehicle t i +  you'll Stop b y  any three-wheeler 
dealer, you'll not= that the entire industry is, engaged 
~n an adver'iSln9 campaign Promoting the use of three-wheel-. 
ers on dnd along watsrways--- these companies are not stu- 
rau--- they're not spending their advertising dollars on. 
something they think won't sell); consider the many conflicts 
that will arise between the various recreational users (for 

e;:am~le, the Director of the Department of Fish, Wildlifes, 
a n d  Parks has stated that there have already been instances 
of bank fishermen throwing rocks at floating fishermen ojl 
the Madi son Ri ver--- 

I 
inject, if you will a three-wheeler 

i n t o  that situation); consider the potential effects on 
s o m e  O f  the m o r e  iragile fisheries or ecosystems. ~h~ real 

I 
question here is 'Who is going to control it?"  he point 
I s  t h a t  the extreme broadness of these court decisions simply 
must be trimmed d o u ~  

M o s t  landowners are realist enough to know that they 
a r e  never going to recover some of what's been lost by. virtu< 

these court decisions. For example, they are just going 
have to absorbe.the resulting property devaluation that 

g a e s  a l o n g  w i t h  the granting of any easment on property. 



5 

They r e a l i z e  t h a t  t h e y  a r e  n o t  g o i n g  t o  s t o p  t h e  s t e a d i l y  
i n c r e a s i n g  p u b l i c  r e c r e a t i o n a l  demands, e s p e c i a l l y  i n y o l v i n g  
wa te r -based  r e c r e a t i o n .  They a c c e p t  t h a t  t h e  p u b l i c  d o e s  
have some c o n s t i t u t i o n a l  r i g h t s  t - o  t h e  r e c r e a t i o n a l  u s e  
o f  wa te r .  B u t  l a n d o w n e r s  a're n o t  a b o u t  t o  j u s t  l i e  down 
and d i e  and a c c e p t  w i t h o u t  q u e s t i o n  t h e  e x t r e m e  b r o a d n e s s  
o f  w h a t ' s  been  l o s t  he re .  Those r e c r e a t i o n a l  u s e r s  who 
may w e l l  h a v e  had  l e g i t i m a t e  p r o b l e m s  and were s e e k i n g  f o r c e d  
access  i n  t w o  v e r y  s p e c i i i c  sets o f  c i r c u m s t a n c e s  on t w o  
s p e c i f i c  s t r e a m  segments w o u l d  do  w e l l  t o  a d m i t  t h a t  t h e y  
g o t  far" .more t h a n  t h e y  e v e r  e x p e c t e d .  Frnd in t h e  s p i r i t  
o f  a t t e m p t i n g  t o  i m p r o v e  l andowner - spo r t smen  r e l a t i o n s  i n  
g e n e r a l  w h i l e  ;ernembering t h a t  t h e y  ( f l o a t e r s  and f i s h e r m e n )  
a r e  n o t  t h e  o n l y  r e c r s a t i o n a l  u s e r s  t h a t  t h e s e  c .our t  d e c i -  
s l o n s  have opened Montana str ,eams up t o ,  t h e s e  p e o p l e  s h o u l d  
b e  w o r k i n g  w i t h  t h e  l andowner  commun i ty  and t h e  D e p a r t m e n t  
o f  F i s h ,  W i l d l i f e ,  and P a r k s  t o  t r y  t o  e f f e c t i v e l y  d e a l  
w i t h  some o f  t h e  u n a c c e p t a b l e  p rob lems ,  b o t h  p r e s e n t  and  
f u t u r e ,  t h a t  t h e s e  d e c i s i o n s  h a v e  p e r p e t r a t e d  upon l a n d -  
a w n e r s .  and upon  t h e  r i p a r i a n  r e s o u r c e .  

One o t h e r  i t e m  o f  s i g n i f i c a n t  i n t e r e s t  s e r v e s  t o  ~ 1 1 ~ : -  
t r a t e  t h e  i n t e n s i t y  o f  c o n c e r n  o v e r  t h i s  i s s u e  b y  landown-  

B e r s .  L a s t  Augus t ,  a  two-week p r a t e s t  c l o s u r e  o f  p r i v a t e  
l a n d  was o r g a n i z e d  i n  Sweet G rass  County ,  t h e  p r o t e s t  b e i n g  

D a g a i n s t  t h e  e f f e c t s  o f  t h e  st'keam a c c e s s  c o u r t  d e c i s i o n s  
on l andowners .  The o r g a n i z e r s  d e c i d e d  a t  t h e  o u t s e t  t h a t  
~f t h e y  c o u l d n ' t  get a t  l e a s t  50-60% o f  t h e  t o t a l  l a n d o w n e r s  
i n  t h e  c o u n t y  t o  p a r t i c i p a t e ,  t h e y  wou ld  n o t  p ~ c e e d  w i t h  
t h e  c l o s u r e .  Much &o t h e i r  s u r p r i s e  a f ' t e r  t h e y  had appr,oach- 
ed n e a r l y  a l l  r u r a l  l a n d o w n e r s  i n  t h e  c o u n t y ,  t h e y  f o u n d  
t h a t  t h e y  had  o v e r  a 99% p a r t i c i p a t i o n  and agreement .  T h i s  
means , t h a t  R e p u b l i c a n s ,  Democrats ,  I n d e p e n d e n t s ,  and non-  
p o l i t i c a l l y  a c t i v e ,  a s ' w e l l  a s  f a r m e r s ,  r a n c h e r s ,  c a b i n  
owners, hobby f a r m e r s ,  c a t t l e m e n ,  sheepmen, and s o  on- - - '  
a b r o a d ' s p e c t r u m  o f  s o c i e t y - - -  a1  1  f e l t  s t r o n g l y  enough ' 

abou t  t h i s  i s s u e  t h a t  t h e y  a g r e e d  t o  p a r t i c i p a t e  i n  an a c t i v e  
p r o t e s t  demonstration. T h i s  i s ' e s p e c i a l l y  p o w e r f u l  whey 
you c o n s i d e r  t h a t  most  o f  t h e s e  p e o p l e  had p r o b a b l y  n e v e r  
b e f o r e  p a r t i c i p a t e d  i n  an a c t i v e  p r o t e s t  agreement  t h a t  
a c t u a l l y  r e q u i r e d  them t o  t a k e  o v e r t  a c t i o n .  name ly  t o  deny 
access  f o r  t w o  weeks t o  a l l  comers,  and t o  e x p l a i n  why. 

I t  r e m a i n s  t h e  L e g i s l a t u r e ' s  r e s p o n s i b i l i t y  t o  l e g i s -  
l a t e ,  and t o  a d d r e s s  t h i s  i s s u e  f . a i r l y  and d e c i s i v e l y ;  con-  
s i s t e n t  w i t h  our . c o n s t i t u t i ' o n  and l aws :  I s u b m i t  t h a t  t h i s  
c a n . b e  done w h i l e ' r e s p e c t i n g  t h e  r i g h t s  o f  BOTH l a n d o w n e r s  
and r e c r e a t i o n a l  u s e r s .  



TESTIMONY b e f o r e  t h e  House J u d i c i a r y  C o m m i t t e e ,  J a n u a r y  
22 ,  1985,  H e l e n a ,  M o n t a n a ,  b y  L o r e n t s  Grosfield, c a t t l e  
rancher f r o m  B i g  - i m b e r ,  M o n t a n a .  

-I-t-IE F'IJECL 3~ c TRUST DCBCTF: I nrtz . -- -- - - - - - - - 
Common sense  t e d . 1 ~  me t h a t  t h e  i m p l i c a t i o n s  o f ,  t h e  Montana Supreme C o u r t  stream 

acces s  d e c i s i o n s  a r e  fax-reacling and go w e l l  beyond: r e c r e a t  ionax s t ream access .  

Svident ly  f o r  t h e  f i r s t  time. i n  Montana h is tory , ,  ou r  dour t  h a s  recognized what is 

r a l l e d  the  "publ ic  t r u s t  doc t r inef l ,  U n t i l  t h e  p a s t  fen: months, most Montanans hadn't 

even heard o f  t h e  p u b l i c  t i u s t  d o c t r i n e  and now a l l  o f  a sudden we f i n d  ourscrlves 

saddled wi-th it, Although i t  is r?cogni& as a l e g a 1  mandate, i t  i's no t  t h e  r e s u l t  - .  
of any a c t  of t h e  L e g i s l a t u r e  even though t h e  Mantan& C o n s t i t u t i o n  says ,  "The l e g i s  

1aCive power is ves ted  i n  a l e g i s l a t u r e - c o n s i s t i n g  o f ' a  s e n a t e a n d  a house of  repre- 

s e ~ t a t i v e s . ~ '  Our C o n s t i t u t i o n  f u r t h e r  s t a t e s ,  .I1The power o f  t h e  government o f  t h i s '  
A 

-7tate is d iv ided  i n t o  t h r e e  a - s t i n &  branches--- l e g i s l a t i v e ,  e m c u t i v e ,  and jud ic ia l .  

50 psrson o r  p e r s o n s c h a r g e d  wi th  t h e  e x e r c i b  of p w e r  p r o p e r l y  belonging t o  one  

branch s h a l l  e x e r c i s e  any power properQ belonging t o  e i t h e r  o f  t h e  others..,." CO* 

Ron sense  t e l l s  me t h a t  a r e a s o n a w e  ques t ion  t o  a& ier ,  l lShoulcEnCtthe L e g i s l a t u r e  

have s o l e  say i n  t h i s  matter?" W e  a r e  t a l k i n g  a b u t  something t h a t  could  w e l l  deter. . 
sine the  d i r e c t i o n  t h a t  Montana law.and  l i t i g a t i o n  w i l l  t a k e  from now on, one  t h a t  

) , -~?y 54 ?-lit= d i f f e r e n t  from d i r e c t i o n =  th; L e g i s l a t u r e  h a s  used i n  t h e  pas. . An- 

n o t  just on r ec rea t ionax  issues--- once t h e ' p u M i c  t r u s t  doc%ina is recognized irr .  

z t q t e ,  a s  I understand i t ,  i t  can appxy t o  a l l  water  i s s u e s ,  and some even advocate  - 
..,.-- . .... it' be used beyond water  i s sues .  on any riatual resource  o r  environrnqnt i s sue .  

?or example, John E, Thorson, i n  a paper  p r e s e n t e d ' t o  t h e  Montana S e l e c t  Water Mar- 

% e t i n g  Cocmittee r e c e n t l y ,  s t a t e s  "Hi s to r i ca l ly ,  t h e  d o c t r i n e  1 , ~ s  been a p p l i e d  t o  

? r o t e c t  publ ic  u s e s  and acces s  t o  and upom navigablle waters... . These  r o o t s  .'. . 
sb.ould not  mislead policymakers-as t o  how the essential purpose of  t h e  p r i n c i p l e  

cay b e  a p p l i e d  i n  contemporary s i t u a t i o n s . . ,  t o  o t h e r  n a t u r a l  reaourcea." What 

" C X 3  !."IATl!%L i~SOUEC"oS"? I ' v e  heard r a n c h e r s  worry t h a t  i f  t h e  Supreme Court. can 

say t h a t  s ince ,  t he  s t a t e  o m  t h e  water ,  t he  p u b l i c  t h e r e f o r e  has  t h e  r i g h t  t? fo l -  

low t h e  p a t h s t h a t  t h e  water  t akes ,  i t  can use  t h e  same l o g i c  t o  s a y - t h a t  s i n c e  t h e  . 

s t a t e  Owns t h e  w i l d l i f e ,  the. p u b l i c  t h e r e f o r e  h a s  t h e  r i g h t  t o  fo l low the  p a t h s  

that t h e  w i l d l i f e  takee. Is t h i s  t he  k ind  of  a p p E c a t i o n  of  t he  p u b l i c  'trust doc- 
t r i z e  that  t h i s  advocate i a  r e f e r r i n g  ta3 

??le o r i g i n s -  o f  t h e  p u b l i c  t rus t :  d o c t r i n e  somehow p r e d a t e  our  Montana Cons t i tu -  

t i cn .  Therefore i t  can be e n d  h a s  been use& t o  j u s t i f y  d e c i s i o n s  t h a t  would proba- 

b 1  :I r.ot be p o s s i b l e  under t he  C o n s t i t u t i o n  alone--- i t  a lmos t  l o o k s  a s  i f  i t  is a 

too l  t o  Sr? used t o  achieve a  dea i r ed  r e s u 1 ' t t h a t . i s  o the rwi se  unconct i tu t ionnI .  19 
!'be real  poin t  t h a t  I am t r y i n g  t o  maka! h e r e  i t 3  t h a t  t h i k  i s s u e  is- mu& t o o  imnortant 



and far-reaching t o  be i n s t i t u t e d  i n  Montana i n  such a manner. The ques t ion  of 

a ~ o p t i n g  t h e  public: t r u s t  d o c t r i c e  i n  Montana: n e e d s  t h e  understancfing, .prticip- 

t i o n ,  ar,d s c r u t i n y  of  t h e  peopxe through t h e  l e g i d a t i v e  p r d ~ s s .  Let me; g i v e  you 

just  a c-ouple of  examples, bf t h e  k i n d s  of things. t h a t  'can be done with th i s -  doc- 

t r i n e  and I t h i n k  y o u ' l l  agree,  

F i r s t ,  by u s i n g  the-  publ ic  trust c b c t r i n e ,  t h e  Montana s t ream a c c e s s . d e c i s i c n s  

d e ~ r i v e  .andowners of t h e  a b i l i t y  t o  ccntrol  who u s e s  p o r t i o n s  of  t h e i r  lands, namely - -4 

321 those  p o r t i o n s  w i t h i n - t h e  o rd ina ry  hZgh wate r  marks of any s u r f a c e  w a t e r s  and 

t h o e  p o r t i o n s  o;tsi&e t h e  ordinarb h i g h  water  mark a d j a c e n t  t o  any b a r r i e r  i n  t h e  

wster. Never mind t h a t  t r a d i t i o n a l l y  landowners  h a v e  exe rc i sed  t h e s e  r i g h t s  and 
1 \ 

+ .ha t  t h e  p u b l i c  h a s  ab ided  tjy t h a t  exerc ise .  Never mind t h a t  marry: p r o p e r t i e s - ( s u c h  

.IS re t i rement  homes a long  s t r e a m )  h a v e  been wid dear IyP f o r  p r e c & P ~  because  of . 

these-  r i g h t s ,  Never mind' t h e  t axes ,  t h e  pate&=, o r  t h e  investments, It's very  

hard f o r  t h e  layman- to  understand t h e  Cour.t'k s ta tement  t h a t  t h e r e  h a s  n c t  been an: ' 

~incor ; s t i t u t iona I  "taking1' when t h e  j u s t i f f c a t i o n  f o r  t h e  t a k i n g  l i e s  'in 7 d o c t r i n e  

w k A i c h  is not even, s p e l l e d  out i n  t h e  c o n s t i t u t i o n ;  much l e s s  by t he  Leg i s l a tu re .  

The a o s t  d i s t i n c t i v e  t h i n g  about p r i v a t e  p rope r ty  t h a t  d i s t i n g u i s h e s  i t  from p u b l i c  

?r9rc?r+y is --- t he  r i g h t  Co exclude others;  Without t h i r  r i g h t ,  p roper ty  can h a r d l y  . 

C P  c n i l e d  "private-" i n  any t r a d i t i o n a l -  sen=. It is t h i s  r i g h t  and t h e  opportuni ty;  

t s  achieve  i't t h a t  i s  t h e  b a s i s -  of ah indiv,;&a-Est soc ie ty .  ? e a l i z h g  t h e  r e s u l t a n t  

::hnlle.-es is t h e  incent - .vs  that: makes f r e e  e n t e r p r i s e  work, and it is ona p f  t h e  

rou t  imror tan t  a t t r i h t s  t h a t  h a s  made t h i s  country-  perhaps  t h e  b e s t  country. on: e a r t h  

i n  which t o  l i v e ,  I f  the- p u b l i c  t r u s t  d o c i x i n c  i s u s e d  as a t o o l  t o  amist t h e  

c o n t i m a t i o n  of  a f r e e  individual ' i f ic :  w c i e t y  t h a t  is one t h i q ,  bu t  i f  i t  is used . . 
a s  a n  ins t rument  o f  s o c i a r  change, an in-ment t h a t  would d e p r i v e  i n d i v i d u a r s  of  : 

t t c i r  r i g h t s  i n  favor .  of some c e n t r a l i z e d  social!  values., then t h a t  is q u i t e  ano the r  

t i  m e  same1 aut?-qr quoted above, JO& Thorson, wrote  f u r t h e r '  that:  "In- bo th  r e c e n t  
b 

I!.lor.tnna stream a c c e s s )  deciaiona,  the-  Court has c a r e f u l l y  and e x p l i c i t l y  poin ted  out  

t 3 n t  its- r ecogn i t i on  of t h e  p u b l i c . t r u s t  d o c t r i m  does-not thereby g r a n t  publ '  -- 1c a c c e s s  
cve r  p r i v a t e  proper ty  t o  reach state.-owned w a t e r s  used f o r  r e c r e a t i o m 1  purpoees, 

?I:'IS POSITICN WPIS COUNTER TO T!!E GENERAL TREND CF PUBLIC T!?UST CASES TO ALLOY SUCH 

5T.ASCN.43LS ASSESS," (zwIGZSIS ADDED, ) Can. you ex- e c t  me a s .  a proper ty  'owner no t  t o  

bc sci i rp~? t o  dea th  a4 t he  prospec t  of such a r a d i c a l  depa r tu re  from t r a d i t i o n a x  

conshi  t.11 ti ona l  values? 

'?in 5i~cnnri example. of what can be done; wi th  the  public.  t r u s t  doc t r ine .  is t h a t  it. 

car. kc uged  t o  i n v a l i d a t e  p r i o r  water  r i gh t s .  One of the  p l a c e s  t h i r r  hna. been done 
I . 450 
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is i n  Ca l i fo rn i a  j u s t  l a s t  y e a r  whelr the C a l i f o r n i a  S u p r e m C o u r t  determined i n  the 

Kono Lake c a s e  t h a t  "the public. tru,t d o c t r i n e  a p p l i e s  t o  c o n s t r a i n  . . . t h e  e x t r a c t i c  
. . 

of  water t h a t  d e s t r o y s  nav iga t ion  and o t h e r  public: i n t e r e s t s , "  i nc lud ing  scenic beaut 
\ 

and recrea t iona l l  and ecologicaE values.  T h i s  wasnrt j u s t  t h e  case of  some rancher  

l o s i n g  a water  r i gh t .  T h i s  was a 1940 water  r i g h t  h e l d  by t h e  c i t y  of  Los Angelea 

f o r  domest ic  purposes  i n  which t h e  c i t y  over  t h e  yeare; ha& i n v e s t e d  m i l l i o n s  o f  dol-  

lars and come t o  depend on for a murce of .municipal water. The . reason f o r  t h e  l aw '  

s u i t  wa-g e s s e n t i a l l y  t o  a t tempt  t o  guararrtee a minimum ins t ream f low &I a basirr t h a t ,  

from an environmentax viewpaint ,  w a s  over-appropriated., i n  order- t o  p r o t e c t  and pe rb  

pptua te  r i p a r i a n  h a b i t a t  f o r  b i r d s  and o t h e r  w i l d l i f -  I submit t o  you t h a t  if t h e  

public t r ~ s t  d o c t r i n e  *an be used t o  hive& a; &.t j of p r i o r  r i g h t s  f o r  d r i n k i n g  water .  

ther.  r u r a l  ag r i cu l tu ra l !  w a t e r  r i g h t s  are t e n u o u s  indeecf, Unless  t h e  L e g i s l a t u r e  g e t s  

a handle on t h i s ,  can p u  t e l l  m e  t h a t  t h e  same tactic won't be used i n  Montana, . . . 
e s ~ e c i a l l y  i n  fu l ly -  o r  r-rer-appropriated! atreama? Margery 8. &OM; the- A ~ s o c i a t e  

Dcm of t h e  Un ive r s i t y  of Montana Lax School, r e c ~ t l ; y . w r o t e a  paper  f o r  t h e  Montana 

S e l e c t  'dater Yarke t ing  Committee e n t i t l e d  ".. . The. Doctr ine Is Out There Awaiting 
I 

3eco.gzition." I n  it s h e  says ,  "It is  &ear t h a t  ... t he  Montana Supreme Court ( i n  t h e  
6 ~ t r e a n  a c c e s s  c a s e s )  has- s e t  t h e  s t a g e  f o r  b t h  l e g i s l a t i v e  d e l i b r a t i o n s  and a d d i -  -,. 

t i o z a l  j u d i c i a l  d e c i d o n s  on . . . t a k i n g  t h e  p u b l i c  tru& i n t u  a c m u n t  i n  the-  p lanning  

a n d  a l l o c a t i o n  o f  water  resources ,  and recons ider ing  al l 'ocat ion dec i s io r r s  on t h e  

b a s i s  o f  t h e i r  e f f e c t  on t h e  public: t r u ~ & . ~ '  "mONSIDERING!fl What is s h e  a d v o c a t i n i ~  
-r. 

when she  u s e s  t h e  ward' lfrecomiderir@l? John Thorson uses  t h e  s a m s  word i n  h i s  paper  

when he says; "'dater r i g h t s  . . . can and shou ld  h recbns idered  on a p u b I i c  i n t e r e s t  

Oasis-" F u r t h e r  he says, "The s t a t e  a s  public t r u s t e e ,  hss a con t inu ink  duty  t o  Pro- L 
t e s t  t h e  people ' s  mrnnon h e r i t a g e  of s t r e a m s a n d  1 a : e s  through con t inu ing  adminis t ra -  

t i o n  of  t h e  t r u e - -  INCLUDING POSSIBLE WOCATICN OF MISTIlPC RIGHTS WITHCUT CC!-??zi- 

SAT:CIl." (EIIPHASIS ADDED.) Is t h i s  whatk we ag r i cx l tu raD p rope r ty  owners  i n  Montana 

have t o  look forward to? Is t h i s  t h e  legacy  t h a t  ou r  Montana L e g i s l a t u r e  is going t o  +-6 
Jf2 

l ~ - i * ~ c  f o r  our  ch i ld ren?  Fz 
Lef t  unchecked, a g r a n t  o f  p u b l i c  a c c e s s  t o  p r i v a t e  proper ty  a l o n g  s t r e a m  is 

1 i k e l ~  only t h e  beginning o ' p u b l i c  trust d o c t r i n e  a p p l i c a t i o n  i n  Montana. I SUEETT 

'33 flu TH4T THIS SHOULD BE THE BUSIMESS,aF THE DGISUTURE, AND NOT OF THE CoUm. 

1: is  up t o  t h e  Leqis la tur .?  t o  d e t e r a i n e  t h e  p o l l d e s  t h a e  w i l l  dec ide  t h e  d i r e c t i o n s  t 
: ~ c d  q u a l i t y  of ou r  he r i t age .  . Are you ready t o  condone m c h  a r a d i c a l  departure-  from 

+ r:ifji t i  ona l  r e s p e c t  and c o n s t i t u t i o n a l  suppor t  f o r  p r i v a t e  proper ty  r i g h t s ?  



T E S T I M O N Y ' b e f o r e  t h e  H o u s e  J u d i c i a r y  C o m m i t t : e e ,  January 
22, 1985, He1 e n d ,  M o n t a n a ,  b y  L o r e n t s  G r o s f  i e l d ,  c a t t ?  e 
r a n c h e r  f r o m  B i g  T i m b e r ,  M o n t a n a .  

, THE BILLS= l < ~ l & ~  W B  2 6 5 . a n d  E 27;7:5 

.-... - .... - -  - . _.. ... ___, _. . _.._.._ _ . .. _ ... - -. . . .. . - .- 
I am one of those lando~vners who was very act ive i n  the in ter im mcl nttenclecl 

. . 
most of the i ~ t e r i ~  s u b c m i t t e e  meetings 3 s  well as a n u d e r  of other  meetings on 

the issue. congrac?ulate the subccmnittee and its s ta f f  on an exc"l1err.t resenrch 

and draft ing e f fo r t  as vie11 as  on making themel ies  very available t o  the  public 

during the  interim . The resu l t ,  16, is well-t1?ought~ut, wel l-hi t  ed , s b ~ i ~ l c  - - 

and s t r a i g h t f o n l r d ,  and cleals with nearly a l l  the  import,mt aspects of tlm issLie. . 

Alt110~1gh it may need sale amenc)rants, it is an excellent e f fo r t  and s t a r t i n g  point. 

I don't thinl: anyone can deny tha t  lanclovmers across 1.Iontana hare l o s t  n v e n t  

deal i n  the  Suprene Court s t rebm access decisions, decisions shich &mat ica l ly  

expanded the  determixitions of tivo speci f ic  c,wes on two speci f ic  strem s,', ~""c-it ... s 

t o  cover a l l  ?.lantana lando~vnen . It s hard t o  'argue tha t  these decisions \vevcrc wt 

policy deteminations-- policy thzt d f e c t s  a l l  ilontma. It  nee& t o  be noted 

. t h a t  i n  the  pas t  it hns.been the  responsibili ty of the Legis1,ature and not of thc 

courts t o  deternine s t a t e  policy. 

A t  any rate, consic!ering what course the ~ e g i s l a t u k  should now tzke on t!m 
. . 
. .. 

1~c;tion "I?or1? stream access issue,  it sllould be helpful t o  keep .conscious of the  q ~ - .  

much of the Suprone Court decision should be codified ancl why, and is there m.y 

good reason t o  codify t h i n g s  tll-t go furt!:cr t!r,ul t!re decisions go i:?ith i L , 

expanding the  r ights  o i  the  pu l~ l i c  over t!le r igh t s  of lnndovm~?rs?" T h i s  is ~ r ~ l . . ~ : ~  

t he  bottcm l i n e  of the issue before you t h i s  session. 

Personnlly, I there is no essential renson t o  codify the troro c::.rt:l.t:~!.2 

n e ~ w  of tile Suprm.e Court decisions--- ther  nre presently the  la:. n n ~ ~ : y  ~ l i c !  codi l i -  
, . -- - - ---- 

cation r7ould be l q ; e l y  s~~pcr f luous  besic?es rd~ich the f inn1 1 .m,pngc cnr!:cd o u t  i.11 

the legis la t ive  process would l ike ly  not bo any 



A .  p 
r" tlie Court 's  language, I am referr ing especially t o  the  portaging nrounc? bnrrier:.&, 

issue. 

B 
IIow do t h e  three b i l l s  c q a r e  as fu as codifying the decisions, o r  goir,: bey,. 

. . 
cocUfying? In general, ID 16 codif ies  only the  most b s i c  ingredients end iz-c31n:c 

HB 365 codifies v i r t u n l l ~ ~  a l l  the decision md much ' fu r ther  thm the  Comt i n  

Sme-are=. HE 275 attempts t o  'Yiu" IIB 2G5 fr& n property r igh t s  and resmrrcr. 

qual i ty  v i e v p i n t ,  but still goes fa r the r  than the  clecisions i n  sme are:ls. A b i l l  

*aft$g request by Rep. Orval Ellison would codify only the  bare esscnt la ls ,  less 

1 1 1 ,  although it gces much fu r the r  than FIB 16 in sme u e x  t n \ r n & ~  .seeti.-. , e 
the needs of recreational users and the  resource i t s e l f .  I ivould l i k e  t o  cmlpre  smc 

speci f ic  arfs by subject r a t t e r  and point out sane problm areas. 

c- @ 
1. A V A L  3 L L C  ? The problrm ~ v i t h  "clr~sser:" of 

'vaters is i n  c?etemining v11lich c lass  a s t r e n  fits. 

16 mlves  t h i s  qkestion by essent ia l ly  saying tha t  a l l  f loa table  rratels are 

a v d l a b l e  t o  the  public f o r  tha t  use, and mst other uses nre clepenc?ent on VAIO oi:??n --- 
the  streambed a d  \vllether ~ e m i s s i o n  is grn ted . .  

ID 205 solves it by c?e!Efinir.g Class 1 water s o  broadly tha t  it includcs v i r tnnl lp  

a l l  'Vaters capable of recrel t ion such tha t  the  pWlic  czn esscnt inl ly use m.;t :I:? 

waters fo r  mst everyt!tin,-. ( I  sulmit tha t  very fc\v \l:xters &palj?e of rcc!-~:r*~i.. ' 
. +: 

" 1 
US; \rould not be 'capa?,le of ~ p p ~ n l r ;  co-n:r~ci?I ac t iv i ty1 '  i; ti-e !I:???I ci , G 
0' ou t f i t t ed  we. S0te tl1z.t t!le lmza:e does not say "hnve hcen uzccl IQ!. I---- ; -- --- -- 
says "are cann'sle of".)  --- 

In 275 in jec t s  a c 1 x s  of waters ~vl~ere  the l x ~ ? o \ ~ ~ n e r  ~ - c t a i n s  CD:I~:I-O~. j.:: c :~-< '  I *  

t o  protect the  resource. T?e concept of protcctinz the  resource mlc! n ? n i : ~ ~ ~ . ; : i : : ~  
L, 

!,II 

p r ivate  control on snnllcr  strcmzs is 1nudxl~lc mc; I ,qup?o~  it, but tkc i..,,c::a;! !lpi-c! 
B 

7 "77 n 7 . m  proposed is cot?lplcx mcl C,L .J L A  , ,a:~e. 



3 . . 

Pep. Ell i son ' s  ckxft solves it tmch l i k e  W 16 except tha t  a l l  ~7~te1-s m e  

avail&le t o  t h e  pdblic Toy 'orott!~ f lonl;inz a id  f i s i ~ i y  mcl uses irlcic?c11t~.1 k~:el-el:O, - 
. . 

Other uses tvoulcl depend on orr.ners!lip and pemission . 
It niglit be hel2:ul t o  note thz t  Professor ctoqc i n  h i s  micu-s h r k i  t o  t!:,~ 

~ -,-- -1 - - ---- -- 
Court, reccmr.exled tha t  the  c o ~ r t  consicler t!lose waters cnp-ble of "sl~i~?lifi.c~-~t 

mcl substnnti2-1" u l e  by t!le pb1Fc. 

A l l  t:le b i l l s  clefine bpZriers is scc11 bronc1 t e rns  tha t  t ! ~ y  nny illcl::.::c s:!cl~ 

things as lonz s t r e t c l ~ e s  of sIl;.llo!.i v:aters o r  of r a p i t s ,  n5 lvell. :LT '!rep holes. 
- 

Consider n strew nmir.:: bzric f i u l l  ckrzcg high water tli7.t Is hie11 c!:cr.o!~ w :L.; ro'. 

t o  be ~vacleable--- 1s a portzze "buffer zone" e a s ~ e n t  a b v e  the high :2l:r;lter r ~ x k  

fo r  the  length or" t5e s t r e n ~  (on both sicles) cstnblislmC? 

Pe:. Ell i son ' s  c7,rmft lenves it up t o  tile S I ~ p r ~ e  Court lan31q;e d?ich is 

simple m c ?  straig1lt f c l ~ ~ c ?  : ";mrtz~c arou~ci barr iers  in  tile v?atcr ir, t h e  lemt 

in tn is ive  mmer possibisle". Ylis is the  law noT,v. ?Pny codify i t ?  

IU3 16 says only "in t5e le'ast intrusive nmncr". 

RB 255 a d  275 go .onb?c!: fi!:.t!ler ,wd inclucle prevision for conser:nti-o:: c::;:::.:::~ 

.,, 77 ; supcrvisow t o  r c q ~ ~ i r c  2 spcciCic rc:!te 2t t : ~ e  iwC!~il?Icrk c:<pcncc (m- 1, - . . )  ;...('. (.'.:,-. 

Penso i1 the cz5-e of n:1~;72:?-l :~zr iers)  , A+-c?e f m . ~  t!~e p~mble?~s tl!:r!; 1 l.:c7:e ?: i ' 1  

t h i s  as n consc-~atior.  d i s t r i c t  s::~en.isoor, t h i s  corns sl:'~stnnti.n!.l.- ?:cvoc~.i ..'!a -- -- -- ---- IL .-A - - - - - 
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-- C a p i t o l  S t s t i o n  . . 

Helens,  Mt. 59620 

Desr S i r :  -. 

Please  suppor t  house b i l l #  265 i n  

i t s  FRESEMT Form. F have s t u d i e d  t k i s  b i l l  

-. and f e e l  t h a t  i t  i s  a n  e x c e l l e n t  COMFROMISE 

BILL, t h a t  w i l l  b e n i f i t  b o t h  t h e  landowners and - 

t h e  r e c r e a t i o n a l i s t  . 
. . - . --- 

S i n c e r l y ,  

Karen E. c a n t l e y  4 
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I W. N. PERSON. M.D. 
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W. H. LABUNETZ. M.D. 
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E. E SHUBAT. PH. D. 

PSYCHOLOGY 

PEDIATRICS 
J. A. CURTIS. M.D. 

J .  M. EICHNER. M.D. 

I N. C. GERRITY. M.D. 

I J. R. HALSETH. M.D. 

J .  P. HINZ. M.D. 

W. P. HORST. M.D. 
UROLOGY 
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GENERAL AND THORACIC 
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I ADMINISTRATION 

W. D. TAYLOR 

M. D. MISSIMER 

GREAT FALLS CLINIC 
P. 0. BOX 5012 

1400 TWENTY-NINTH STREET SOUTH 

GREAT FALLS. MONTANA 59403  

PHONE ( 4 0 6 )  454-2171 

J a n u a r y  21, 1985 

R e p r e s e n t a t i v e  Tom Hannah 
House o f  R e p r e s e n t a t i v e s  
C a p i t o l  S t a t i o n  
He lena ,  MT 59620 

Dear R e p r e s e n t a t i v e  Hannah: 

T h i s  l e t t e r  is  w r i t t e n  t o  s u p p o r t  p a s s a g e  of  House B i l l  265,  
S t ream Access B i l l  t h a t  came a b o u t  as a r e s u l t  o f  compromise 
between a g r i c u l t u r a l  groups  and a c o a l i t i o n  of  r e c r e a t i o n a l  g r o u p s  
t h r o u g h o u t  t h e  s ta te  of  Montana. 

S i n c e  l i v i n g  i n  Montana f o r  t h e  l a s t  e i g h t  y e a r s ,  I have e n  joyed 
canoe ing  and f l y  f i s h i n g  on many o f  Montana's  s m a l l e r  s t r e a m s .  
1: t h e r e f o r e ,  s u p p o r t  t h e  need f o r  a c c e s s  t o  C l a s s  I and C l a s s  
I1 s t r e a m s  t o  f l o a t  f i s h  and hun t  w a t e r  f o u l .  The l a s t  two y e a r s  
I have had a s m a l l  r a n c h  n e a r  t h e  L i t t l e  B e l t  Moutains and t h e r e -  
f o r e  can c e r t a i n l y  s e e  t h e  need f o r  p r o t e c t i o n  f o r  l a n d  owners.  
I b e l i e v e  t h i s  p r o t e c t i o n  i s  p r o v i d e d  i n  t h e  compromise b i l l  
which l i m i t s  camping, h u n t i n g  b i g  game o r  b u i l d i n g  semi-permanent 
s t r u c t u r e s  on C l a s s  I1 r i v e r s .  

The o t h e r  two b i l l s ,  HB 1 6 ,  and t h e  b i l l  b e i n g  i n t r o d u c e d  by 
R e p r e s e n t a t i v e  John Cobb a r e  b a s i c a l l y  bad b i l l s  and n o t  o n l y  
u n r e a s o n a b l y  l i m i t  r e c r e a t i o n  f o r  many s t r e a m s  i n  t h e  s t a t e  bu t  
a l s o  would p r o v i d e  a l o t  of  g r a y  a r e a s  of  i n t e r p r e t a t i o n .  T h i s  
B i l l  265 is a  r e s u l t  of f a i r  compromise between a g r i c u l t u r a l  
g r o u p s  and r e c r e a t i o n a l  g roups  and a p p e a r s  t o  s a t i s f y  most p e o p l e  
who have t aken  i n t e r e s t  i n  t h i s  i s s u e .  I b e l i e v e  i t  s h o u l d  be 
passed  w i t h o u t  any a l t e r a t i o n .  

B e s t  w i s h e s ,  

David E. Anderson,  M.D. 



@t G. Hibbard 6013 Hwy 12 W Helena, MT 59601 

J a n u a r y  2 2 ,  1985 

STREAX ACCESS TESTIMONY --FqFT\  C;,Gc 

C h a i r m a n  H a n n a h  a n d  C o m m i t t e e  M e m b e r s ,  my name i s  S c o t t  
H i b b a r d .  I ' m  a r a n c h e r  west  o f  H e l e n a ,  a n d  t h o u g h  I am n o t  
p r e p a r e d  t o  commen t  o n  t h e  b i l l s  a t  h a n d ,  I w o u l d  l i k e  t o  o f f e r  
some o b s e r - ; a t i o n s  o n  t h e  q u e s t i o n  o f  s t ream access .  

O u r  f a m i l y  owns  a n d  o p e r a t e s  a r a n c h  o n  T e n  Mile C r e e k ,  a 
s u p e r b  f i s h i n g  s t r e a m  t h a t  i s  q u i t e  w a d e a b l e ,  a n d  w i t h  r e c e n t  
S u p r e m e  C o u r t  r u l i n g s ,  a p p a r e n t l y  v e r y  a c c e s s i b l e  b y  f o o t  
t r a f f i c  s i n c e  i t  i s  b r i d g e d  b y  Highway  1 2 .  T h e  s t r e am p a s s e s  
s e v e n t y - f i v e  y a r d s  f r o m  my f r o n t  d o o r .  I t  p a s s e s  t e n  y a r d s  f r o m  
t h e  b u n k  h o u s e .  I t  p a s s e s  t h r o u g h  o u r  c o r r a l s  a n d  h a y  meadows.  
I am u n d e r s t a n d a b l y  c o n c e r n e d  a b o u t  t h e  s t r e a m  access  i s s u e .  

My c o n c e r n s  a r e  s e v e r a l .  One:  i t ' s  a n  i n v a s i o n  o f  p r i v a c y .  
Among o t h e r  r e a s o n s ,  , w e  l i v e  a n d  w o r k  i n  t h e  c o u n t r y  b e c a u s e  we 
v a l u e  o u r  p r i v a c y .  , W i t h  n o  c o n t r o l  o v e r  who o r  how many p e r s o n s  
c a n  t r a v e l  u p  o r  down  t h e  s t r e a m ,  a n d  c o n s e q u e n t l y  who p a s s e s  'a t h r o u g h  o u r  c o r r a l s  a n d  w i t h i n  s p e a k i n g  d i s t a n c e  o f  t h e  h o u s e ,  
p a r t  o f  o u r  r e a s o n  f o r  b e i n g  r a n c h e r s  i s  l o s t .  

Two: i t  i n f r i n g e s  o n  my r e s p o n s i b i l i t y  a s  a l a n d  s t e w a r d .  
A s  d o  many l a n d o w n e i s  I t a k e  my ; e s p o n s i b i l i t y  s e r i o u s l y .  I c a n  
n o t  h o p e  t o  m a i n t a i n  a  h e a l t h y  f i s h  p o p u l a t i o n  i f  I h a v e  n o  
c o n t r o l  o v e r  i m p a c t  b y  p e o p l e .  I m a g i n e  a s i g n  p o s t e d  o n  t h e  T e n  
Mile b r i d g e  t h a t  r e a d s :  T h i s  S t r e a m  P r o t e c t e d  By P u b l i c  Access. 
I ' m  s u r e  s o m e  o f  t h e  h e a l t h i e s t  f i s h i n 2  s t r e a m s  i n  t h e  West h a v e  
o p e n  p u b l i c  a c c e s s ,  b u t  I c a n ' t  h e l p  b u t  w o n d e r  i f ,  i n  a l l  c a s e s ,  
i t  i s  t h e  b e s t  t h i n g  f o r  t h e  f i s h .  Ask  a n y o n e  who knew t h e  S m i t h  
R i v e r  t w e n t y  y e a r s  a g o  a n d  knows  i t  now a n d  y o u ' l l  s e e  my p o i n t .  

T h r e e :  a s  i t  now s t a n d s ,  t h e  s t r e a m  a c c e s s  i s s u e  b r e e d s  
i l l - w i l l  a n d  p a r a n o i a .  T h e  S u p r e m e  C o u r t  r u l i n g s  p e r h a p s  
u n j u s t l y  c a l l  t h e  m o t i v e s  o f  v a r i o u s  s p o r t s m e n ' s  o r g a n i z a t i o n s  
i n t o  q u e s t i o n .  One c o u l d  e a s i l y  a s k ,  "Vhy c o o p e r a t e  i f  t h e y ' r e  
g o i n g  t o  takee  i t  a n y w a y ? "  O n e  c a n  e a s i l y  a s k ,  " W h a t ' s  n e x t ?  
W i l l  I l o s e  c o n t r o l  o v e r  a c c e s s  t o  my p r o p e r t y ' ? "  

N o t h i n g  n e e d s  b e  s a i d  a b o u t  t h e  e c o n o m i c s  o f  t h e  p r e s e n t - d a y  
f a m i l y  f a r m .  P a r a n o i a  a b o u t  t h e  e r o s i o n  o f  l a n d o w n e r  p r i v a t e  



r i g h t s  c o u l d  f  o r e s e e a b l y  f o r c e  t h e  s u b d i v i s i o n  o f  a g r i c u l t u r a l  
l a n d s .  A l a n d o w n e r  f a c i n g  a b r e a k - e v e n  p r o p o s i t i o n  a t  b e s t  
c o u l d ,  p r o j e c t i n g  t o d a y ' s  c u r r e n t  t r e n d s ,  t h i n k  h e  s h o u l d  
s u b d i v i d e  now w h i l e  h e  s t i l l  h a s  t h e  r i g h t  t o  d o  s o .  

It i s  n o t  i l l o g i c a l  t o  s e e  c o r o l l a r i e s  b e t w e e n  t h e  s t r e a m  
access r u l i n g s  a n d  t h e  D a k o t a  S i o u x  a n d  N e z  P e r c e  r e s e r v a t i o n  
t r e a t i e s .  I n  e a c h  c a s e ,  f o l l o w i n g  t h e  d i s c o v e r y  o f  g o l d  o n  
r e s e r v a t i o n  l a n d s ,  t h e  t r e a t i e s  were r e n e g o t i a t e d .  T h e  Nez P e r c e  
r e s e r v a t i o n  was .  r e d u c e d  t o  o n e - q u a r t e r  o f  i t s  i n i t i a l  s i z e .  T h e  
S i o u x  w e r e  f o r c e d  t o  c e d e  t h e  B l a c k  H i l l s .  I n  M o n t a n a ,  t h e  g o l d  
o f  t h e  1980s i s  r e c r e a t i o n .  A s  w e r e  t h e  t r e a t i e s ,  l a w  i s  b e i n g  
c h a n g e d .  a g a i n s t  u s ,  

O n e  c a n  a s k ,  "Why s h o u l d  t h e  s p o r t s m a n  c a r e  a b o u t  t h e  
l a n d g w n e r ? "  To s t a t e  t h e  o b v i o u s ,  m o s t  l a n d o w n e r s  a r e  p r e s e r v e r s  
o f  w i l d l i f e  a n d  t h e i r  h a b i t a t .  W i t h  t h e  c o n t i n u e d  c o o p e r a t i o n  o f  
s p o r t s m e n  a n d  w i t h  t h e  c o o p e r a t i o n  o f  t h e  l a w  we c a n  r e m a i n  s o .  



M r .  Chaiman and Members the  Commi 

Ply nme is  Craig Madsen. 

I a m  a l icensed Montana Ou t f i t t e r  and ~ e c r e t a z y / ~ r e a s u r e  of the Montana 
G u t f i t t e r s  and Guides Association. 

Tonight I have been asked t o  t e s t i f y  on behalf of the  Fontma &&fitters and 
Guides Association. 

The Montana Ou t f i t t e r  and Guide Association is a diverse  group composed of 
both land and r i v e r  o u t f i t t e r s  and landowners and mn-  landowners. 
O u r  Association represents  o u t f i t t e r s  who 1?OT OICY a r e  members of such 
orgmiza t ions  as the  Montana stockgrowers Association but =our Association 
i t s e l f  is a member of the  Montana Stockpowers Association. 

ki 
The Montana Out f i t t i - s  and Guide Association urges your support on House 
B i l l  265 as it presen t ly  stands. O u r  f ee l ings  a r e  t h i s  b i l l  c l a r i f i e s  many questions 

) r e s u l t i n g  from the  r eoen t  Supreme cour t  decisions.  It seems t o  be a r e s o n a b l e  
compromise between land owner and r ec r ea t i ona l  i n t e r e s t s ,  and it is  a s t e p  i n  
the  r i g h t  d i r ec t i on  towards mending the  s t r a i ~ d  r e l a t i o n s  between landowners 
and sportsmen. 

Although t h i s  b i l l  c l e a r l y  requires  giving of ground f o r  our r i v e r  o u t f i t t e r  
menbers, the  opinion of the  Montana O u t f i t t e r s  and Guides Association is  t h a t  
t h i s  b i l l  deserves merit  and support due t o  t he  wide ranging and co l l ec t i ve  
qreement  of both ag r i cu l t u r a l  and r ec r ea t i ona l  i n t e r e s t s  and associa t ions .  

R. Craig Madsen 
Secre taxy /~reasure  
Montana River Ou t f i t t e r s  and 
Guide Association 

I 
I r 



1410 Boston Road 
Helena, Montana 
January 24, 1985 

Representat ive Tom Hannah 
House of Representat ives  
C a p i t o l  S t a t i o n  
Helena, Montana 59620 

Dear If&. Hannah: 
- - 

It was g r a t i f y i n g  t o  be a t  t h e  Tuesday, Jan 22nd hear-  
i n g  on H B 1 s  16, 265, and t h e  b i l l  presented by Bep John 
Cobb, and t o  see t h e  almost whole hear ted  support  given t o  

H B 265. 

Montana needs t o  mai n t a i n  i ts  image a s  a s t a t e  where 
r e c r e a t i o n  i s  given a  high p r i o r i t y ,  where t h e  o l d  "Out 
where t h e  kiest beginsu f e e l i n g  s t i l l  runs s t rong,  where 
problems a r z i s i n g  from populat ion pressures  czn be solved 
by conpromise and agreement. 

It i s  my hope t h a t  t h i s  t o  was and i s  your r e a c t i o n  
t o  house b i l l  265 2nd t h a t  you w i l l  g ive  t h e  b i l l  265 your 
support .  

Very t r u l y  yours,  

.i.,r 
i 

A .  E.  Barnes “--5 
Teacher ( r e t i r e d  f 



J a n u a r y  23, 1.'?85 
Gree,-loct.gt~ , MT 5983b 

Fiepre.;entati ve Tclm klannal; [ - I  - 4 6 / / . e 7 k  ade LS. 
C:-iai irrnan , I-.lou~;e j u d i  ci  at-y C ~ ! n g i  t t e e  :9 
C a p i t a l  S t a t i o n  

9 
I L C . ~ * / - ~ ,  h x  337 

H e l e n a ,  MT 59620 

Dear R e p r e z e n t a t i  we [-lafinah: 

T h i s  l e t t e r  is i n  r e . l : e r e n r e  to Hol-!se B i i l  N o .  265, w h i c h  is cl.nder 
c o n s i d e r - a t i  r;n b y  1117~ I-IQUSE! J ~ l d i  c i  a r y  Cornmi ttee. r ? 5  rnembers af % h e  
31 acl.if.'oot R i  ver Recr-e3.t j, o n  i'lg.nag~rner;t Advi sory Cci-!nrj. 1 , we 
participated i n  t h e  h e a r i n g s  a3 J o i n t  I n t e r i m  S u b c a m m i t t e e  N o .  2 z.nd 
are  v e r v  i n t e r e s t e d  i n  t h e  isz.i-t.c. of: t h e  r e c r e a . t i o n a . 1  use ai state 
!.raters. 

W e  a t t e n d e d  the Houze J u d i c i a r y  C o m m i t t e e  h e a r i n g  l a s t  e v e n i n g ,  
J a l l u a r y  21, o n  I-lause F i l l s  I & ,  205 a n d  275. Wc. i n t r n d e d  t o '  s t - !p~; t l r t  
;!ouse E i l l  16 w i t h  changes S e c t i o n  3 ,  wt~ic:h w o u l d  have h o p e f u l l y  
made . t h e  l e g i s l a t i o n  accep.tab1.e t:a bo.th t h e  Supt-ane C ~ l r r r  and .the 
t - e c t - e a t i g n a l  i n t : e r e s . k s ,  T h i s  h i 1  l a p p e a t - e d  to ~ d d r e s s  t h c  major  
~~~~~~~n~ o.f: a1 1 parl:j.es i n  a c l e a r  ancf con!:ice manner  w i t h a ~ t . t  v.ndt-1.1~ 
1 i r n i t i n g  o r  e x p a n d i n g  t h e  Supreme C a u r t  d e c i s i o n s .  H n w e v e r ,  d u r i n g  
the col.!.rs@ G.? t h e  h e a r i n g  i",b@ca!nr a p p a r e n t  t h a t  I.ia~.-[sr E i l l  26% had 
the u n i t e d  s u p p a r t  ad a w i d e  c a a l i t i o n  of i n d i v i d u a l s  a n d  

. . ; z ~ - ~ G . ~ I . Z Z ' ~ : ~ C . Z S  ! 'ep;-c~e-,t ing lafidowi-lczr-, ,3.<jri~:i~.!l.tt-!r-al an!.l s-ec;-e3.fli=1i.;~,~ 
i n k  I n  a s p i r i t :  of r ~ ~ p e i - a t i ~ n  a n d  cornprai~ij.?-e li1c o-?.fe!- the 
.fnl?c!wj.ng 51- !gges t i . ans  !.+rtiich, i n  aU.1- ap in i .or .1 ,  t : ~ i l l  ztr:::ngi:hen afid 
c l a r i - F y  Mguze E i l !  265. 

I 
Sec t i t - rn  l f 2 }  <I=) par32 - 2 - 1 i n r .  7 I ~ L -  I .~o!.;r t ! i l p o ? i ~ h  pl-!blic laricd5;" 
Change . t h i s  %a rez.rJ " ~ h & ~ , ~ ~ - , ~ h ~  .FI.o!,d ~ - ~ I ~ G C ~ C J [ . I  pcl.hlic: l a n d s . "  A5 
,-+. - - c i t e d  - .  b>/ R c . ? ~ i ~ ~ ~ e n t a . ~  R e a c n ,  $.he n5.w c.loi-ding w i l l  r-lar-i .fy tl;e 

l l l % e n t  u-i: t h i s  pr;lc.kiai7 m.5 .(:be b i 1 . l .  I n  a d d i . t i o n ,  w e  have a c o n c e r n  
r e g a r d i . n c j  t h e  mear i ing  a.f t 1 - l ~  ~ ( 3 r d ~  ' ' p [ - & l i ~  l a n d s .  " 1s i t  .the 
i n t e n t  af t h i s  p h r a s e  t 0  incJ.t,-lde l;ai:l-~ .federal a n d  state l a n d ?  

S ~ c t i ~ i ?  1(2)  ( d j  p a g e  2 - 1 ines 8 z,: 9 "are 13;- have beer1 capable m i :  
s c ? . p p a r t i n g  ccmmercial. a c t i v i t y ;  ~ r - "  our c c p c c r n  is i:ld\at ?:hi-,; 
ph i - a se  IZQ!.!~ 6 p o s s i  bl.:; be  i nter-~;-1.i.t,:?d i. r-, z\~i-f-, z, :(brg.al:j i.,~,-~-,l.lcr 35 .k.o 
I n c l ~ t d e  v i~-%t . ! .a l ly  a l l  si~,~.-f.:a.rr !..rg;i.rt-~ f . > ~ i t l - l i l ?  kt73 " C l L . 2 . ~ ~  1" ~.ll:-!:r?!:-~~-y - .  
a.l-!d e..P.f:ar.!:j.~.~?n:!y pipci-ll.:,d;s .kt;p i--i = - . - - - . i  .= : :. .. -;: i ... (.- .- ,. .. t. -. ; .I. i? I I <.:I .;: !1! <+ 1-1 \.' %:!i (I! :? !. 1. 11 Y- I:? ,:? 1.:: E; ,:i I ; CI 
s k r e i ? s i ~ ! ! ;  i n t c  ,khr? m!:ll;.r. lugi i .9 .1.  " i ~ 2 . . ; ~ . - r ;  'I::[" i;a.!li.~gi?r*,,. 



S e c t i u n  1 (7) !a) p a g e  3 - l i .n i . . s  8-1fJ ". . . .f i:;hil;g, h u n t i n g ,  s w i m m i n g ,  
f l o a t j . n g  i n  sma? 1  ct-aCt al- n.thc?~- + l o t a t i o n  d e v i c e s ,  b o a t i n g  i n  
m a t o r i z e d  c r a f t  u n l  ess o.':..h~rwir-e p r o l i i  b i t e d . .  . . . " We s!.!ggest- t h a t  
t h e  word " h u n t i n g "  be d e l e t e d  a n d  t h a t  . t h e  walrds ~l~n~,-%#~~;p-~~@. 
hg!l;L.r-ig" b c  i n s e r t e d  f a l l o w i n g  "mot~rized craft. " A 1 1  t h e  n t h e r  
i t e m s  i n  t h e  " r e c r e a t i a n a l  uze" c a t e g o r y  f a r  " C l a s s  I "  w a t e r s  are 
water-r-el a t e d ,  w i t h  t h e  e x c e p t i c n  aC hl_rnt_ing. W i t h  t h e  suggested 
change, a l l  t h e  i t e , x s  w i l l  be w a t e r - r e l a t e d ,  w h i c h  w e  b e l i e v e  is 
mortll carisi s t e n t  w i t h  tile i n - t e n t  0.f .khe Sr_.yretne CI~;LII-t  d e c i  5i a n 5 .  

Sec t ion  117) !b> p 3 . g ~  3 - l.ir;es I?-25 - C ~ L [ ~ S S ! Z ~ ~ I ~ ~ ; S  l i i !  ! i i i  ! & l i v )  
( i i i  " b i g  game hl-lntinrj  o r  ci.pland b i r d  h u n t i n g ;  " 
( i  i i ) "0p~sra:tic3n a+ a1 l - - t e l ~ r - a i n  v e t ? i c l . r s  o r  o t h z r  ~~~~~i z e d  

v e h i  ci t.5 n a t  pr i i i la r i .  l y d e r i i g n e d  .for o p e r a t i  c=;ri u . p m  t h e  - -. water; 
( i v )  " t h e  p l a c ~ ! n e r ; t  a r  cl--i.a.tian of any ~ ~ r m a n e n t  ar  s e r r t i p e r m a n e n t  

o b j e c t  s u c h  as x p e r m a n e n t  duck b l i n d  o r  bas t  m a o r a q e ;  o r "  
WE s u 9 g e s . t  t h a t  t h c c e  t h ree  s u b . - - e c t i o ~ s  be d c l e t e d  a n d  r e p l a c e d  w i t h  
t h e  fa1 l a w i n g  s u b s e c t i ~ n s :  

! i i j  b u i l d i n g  oS fires- -- ----.-......------ ---- --- ------.,- 3. 

l i i  I, w a t e r - F o w l  R u n t i n s ;  .--...-.---- ................................... - ---.---.... nr 
T h e c e  c h a n g ~ s  are c o n s i s t e n t :  w i t h  those r e c o m i i ~ f n d e d  f o r  s e c t i o n  
l ( 7 )  (a) i n  t h a t  t h e y  are a l l  water-relateti. 

Sec 'kior t  1 (71 (b) ( v )  page 4 - 1 i n e  1 T h e  numbel- of !:he .;v.b.:seri:icrn 
wou ld  be ct~ar?ged t c .  (it:/) . - . -. -- -... - 
c .- - . .. , UecL;an 3(5) ( c )  page  & - lifies 11-15 "Wi.khin 45 day.5 ~ . f  tk~e 
r e c e i p t  0.f a reqc!ez.,t, t h e  s u p e r . d i  snir-, s h a l .  l , i n  c o n s u l . k a t i  an w i t t i  
tl;e 121-idowner a n d  8 r - e p r . e . : ~ ~ - ~ . t a t ; v e  ~ 4 :  i:t-,e depa~-,l:mcn?:, e;.:ami ne 2nd 
invizn.t . j .aa.tc t h e  b a l - r i e l i  a:-j~j.ning lar\!ri t o  deirer-mine a 
r e a s o n a b l e  and safe p o r t a g e  r o u t ~ . "  We =~~.gqes t  that:  aS te l r  t he  wor-d  

tL .->.-.rmi. ne " d e l : ~ a r t m e n t "  o n  1 i n e  1 4 ,  .tl.~e lo\.ri  n g  ph;-aize be added: ---- " 'EI.I..~- --- 
i f  a b a r r i e r  c:.:.is.L-s ar1:j i +  sur--, r je tr?rmir la . (zion i c- mqrlr .3 -- .--- -.- -- -.-.- -- .- --. -.- .-.. -. -.- _._ -_ I .---., ..: -.---..-..-.-..-.-..- :?: ------.,-.--.----..,....-..- .-.-.------ ,2---.,:...!.5.,-P?:!-2ii7IC.r!E 
sag-f n~~z& i . s~ .~~- - t=h -7 -8? ! : r i~1 : . -~n~ . - . :~ .h~ .~~~~.~ i ._n . -L .~ ! .~  L~.n~i--jr.e.-ds?&rr:nl.n~ 5 
~ ~ ~ 5 l 3 l ? _ ~ b ~ . ~ - f j r : ~ . d . - ~ 3 ~ ~ . ~ ~ ? . ~ ~ ~ ~ ~ : g ~ , - - ~ ~ ~ . 1 ' ! ~ ~ f ~ ~ , ~ . ~  IJe f e e l  t h a t  t h i s  a d d i t i a n  I.:; 
n e c e s s a r  jf b e c a u s e  nrtwhet-e i n  :;ect j. (In 3 i 5 .ki :el~c a PI-ov:i. or1 .f al- 
d e t e l - m i n i n g  t h e  nezd f a r  a p ~ r t . a n , e  r ~ u . t c .  lr11.1:!7~:1~!gh t:he S v . p r e m ~ .  
Ci3?ntP't d e c i s i o n  g i v e s  r i g h . t  of p o r . t a g e ,  w e  d o  i i c t  believe tl-!at this 
necessa~i 1 y e;.:ter;d= .to 3. r r i  gi-li: of p o r t a g e  f o r  conveni.ence compar-r.cl 
t a  a r i g h t  o.f p g r t z ~ ~ l '  . f ~ r  l-iece55:.i.t.;/. 



Sectiun 8 page 9 - l i n e s  1 H - - 2 2  11 E ,c t i a n ? ;  5 a n d  t es.p?1y o n i y  tr) 3 
n r ~ s c r i p t i v e  r easemerit t!~at_ has n a t  b e e n  p e r f  r?cted p r i o r  t c : ,  C t t ~ e  
e . f f e c t i v ~  d a t e  r;.F . t h i s  a c t ] . "  Tr) -Ft.tther c l a t - i f  y t h e  word  
" p e r f e c t e d " ,  w e  s~_!ggezt i - . i i ak thhe  word "Jg?_j-r$.si:l.y.; b e  i n se r - t ed  
be+ are "pel-$ e c t ~ d .  

I n  c o n c l u s i c ? n ,  w e  shar -e  t h z  ccncerns o f  A t ta rney  Jut-in TI-lorson as  tie 
~ u t l i n e d  t h e m  i n  h i s  t e s 2 1 i ~ a n y .  N.re f e e l  t h a t  .?.iq;/ a p p l i c a . k i o n  of t h e  
f e d e r a l  t e s t  o f  nav iga t ; i  1 i t y  . f o r  p u r p o s e s  0:: d e t e r n i i r r i n g  the 
r.-:-.crea.i-..ion& i!se rjf ~ t . s . . f - ~  ~ . g . f _ e r ~  m a y  j.n f a!:.t, b:. t:ontp-ary . k g  tl.:~ 
Sl-ipreme C ~ u r t  d e r i s i o n s  2nd t h e  p u b l i c  t r u s t  d o c t r i n e .  S o m e t i m e  i n  
t h e  fu-ku.re i t  may Iyz ;leressary c l a s s i - ? y  t h e  .;u.rf.sce waters c\f: t h e  
S t a t e  b3sed on t h e i r  c a p a c i t y  t a  s u s t a i n  various t y p e s  and amaunts 

.. . 
of r e c r e a t i o n a l  u s e .  

I 
T h a n k  you f a r  t h r  c p p o i - t u n i t y  tc camment  on Houze B i l l  N o .  255 a n d  
b e  assured t h a t  w e  are  c c m m i t t ? d  t o  h e l p i n g  s o l v e  t h e  i s s u e  af the 
r ec t - ea l - - i ana l  u s e  o f  S,kate \.ratst-5. IJe waul d appreci ake any c o m m e n t s  
crll-i(:2rili ng cur pe rcep j - j .  o n 5  of :':hi i szr-(c.l ani-J or-rr sc\uaest:ad revi un.5 - - 
to t h i ~ .  b i l l  - F r o m  rr;en!hers of t h e  cnmmj:i-tee, ii-.: st.a++ at- o the r -  
inkef -es .ked  i f i d i v i d u a l s  ,3lr czi-qani;:a.kiol.lz. - 

cc: Rep .  Ream 
Rep .  M!~are 
Pzp , [:::ey5er 
Plat-y Wr-igh.!: 
Ron Wate rman  
Jim F l y n n  
C ~ Z  .-, 2.n Bradshaw 

El-end3  l!i.:smari{-j 

J i m m i e  Wi l . zan  



';.:?. "lttoc 
Et I box 1 5  

Je f fe r san  SD 57038 

Re?. Tan Y m P - f l  
Ca-?its1 Station 
Eelenn, ilant. 

Dear Be?. I h n a h :  
I wr.s r ecen t ly  a l e r t e d  t a  the .lIonAarrcr L e s i s l n t i ~ e  C r i s i s  csncerni  

S trcam ncccss f o r  r e c r z a t i s n a l  a s a .  
Being a ;13ti7t? si)n t h a t  s a r t  0f keeps on@ fugt  i n  I.".*ntar! In  mc'n 

cancernbd a'oout t h i s .  For severe l  years  I have sp?nf nost  of the sunrncr on r;he Madison 
r i v e r  fran Hebgcn d?n en d~r:ln some 20 ni I&s .  I have p a i d  Frznk Shaw f a r  a s?et t o  
park md Cicint like i t  but f i ~ y r c c i a t c  the f a c t  ha doesnt tr;r and kc03 anyone eff the  
s t r ean  . I f u l l y  r e a l i z e  the raes<f<ust clean up, md other  acts of stupiriicity by 
t h a t l e s s  people on h i s  l ~ a d .  

The t e r n  R3Cm2ATIG13 needs def in ing t o  Bccy unzes t r i c  t cd met  or 
t r aye l ,  Se ir  busts  end 2oct concerts  f r sn  str+m side. 

I love free ac %css t a  lati an& waters b u t  ;he l azd  e m r ?  .r; s i i c  o f  
the  q.~a?stion ?ad h i s  inter .;st ia  nn in t r in ing  a f i s h a k l e  Matar i s  s u r ~ l y  as iz- 
p e ~ a c i v e  as f r e e  access. 

P1-rise cans idcr  that t k e  abeve sen t incn t s  c m e  f r o ~ q  o ~ e  wh33e T O ~ ~ S  

in matana ge Sack t o  1878. Is lnndawnsrx of  r u r a l  land i n  I o * ~ x  ~ . n d  So 3akata was 
iri the f a n  seed Susiness f a r  Gi) years  axil i n  r e c m t  r e a r s  haTre spent f* t~ fin 
months ef the year i n  1.1dntma. 



Rhoda G.  Cook 
Executive Secretary 

P.O. Box 631 
Hot Springs, MT 59845 

Ph. (406) 741 -281 1 

E k .  Tox %an_.lah, Chi-n - - 
nocse Judic izry  Ccmiittze 
C z ~ i t o l  Bui ld i r s  
Helee%, i.Ionta.m 

Dear ik. Fsnnah: 

Tor your in fomat ion ,  t h e  Born 02 I l i r e c to r .  of I.Iontam Cut- ". 
TCZ~L.S and Guides i\..ssociztion %reed not t o  support any b i l l  
on t he  str~am access i s sue  u n t i l  such t he  as the b i l l  is  i n  
3 r d  f o m  anxi rsviesred again by t h s  3oax-d. Ye would then 
deternine w h a t  a c t i on  t o  t;!re, i f  any. 

Sincerely,  A 

cc: -&lgh Holman 
3. Craig Iiadsen 
Ta: ~Xt t e l  
3moke Zlser  



-TO: HouseofRepresentatives 
Montma 1985 Legislature 
Re HB(s) 16, 265 and 275 
T e s t b r y  by Steve Aller 
Big Timber, Montana 59011 

I attenzed the hearings on HB (s) 16 ,  265 and 275 l a s t  Tuesday evening, 
January 22nd. I did enter writte~ testitmny a t  tha t  the, but would l ike  t o  expand 
on that testimory. Most of what follows is in refereme t o  HB 265 and the prcblerns 
I see w i t h  it, HB 275, HE3 16  and Rep, 0xville ~ l l i s o n ' s  b i l l  have may mrits and 
should ke locked a t  closely. 

I am in a rather unique p s i t i o n  in  regards t o  mst l andmers  a f f e c t 4  by the 
recent Montana S u p r e  Court decisions, as I make my living on a dude ranch &at 
offers quality fishing; fishing that  we have regulated on our am as f l y  fishing/ 
catch ad release. 

Zhese self-imps& regulations have given us excellent fishing, and kcause  of 
our  work with the stream, our business has been secure and growing. 

With the Court's rulings on streaiin access, 1 am now concerned about the quality 
of our fishing that  VE w i l l  have to offer  i n  the future, 

The Public Trust Doctrine and the Court's rulings W e  it very clear  t ha t  the 
public has the r ight  t o  use the surface waters i n  the s ta te ,  but do these documents 
go further in giving the plblic the liberty t o  use the banks, strean bed and p r t a g e  
r iqhts of unlimited d i s t a c e ?  I f  they do, this is clearly an i l legal  taking of 
PrcEerty- 

I h& many p c p l e  caning in l e s t  -r fran above our praperty, below our 
property, and frcrn government lands and wadding in to  our private proA- section. 

1 None of these p q l e  were f l y  fishermen and none =re incline3 t o  r e s p c t  our self- 
h,msed catch and release rules. These people can wade in on my private strezn 

1 bottcm and catch and keep five (5)  rainbow trout  and ten (10 )  pounds of brodctrout. 

Under this situation, how long w i l l  I k able to  offer quality fishing? If 
only three pcple cane onto my property i n  one day and kil led the i r  l i m i t  of f i s h  
(15 r a i h m ,  30 ~ u n d s  of brooktrout) , that  would )=e more f ish  taken in a day than 
a re  taken £ran the s t r e m  by our am people in one year! 

You may think this is a problem for the Fish & Game departwnt, but the real  
prblen is that w've  los t  control of our streanked, private prcperty rights, and w 
w i l l  eventually lose our business. What w i l l  I do wheq people no longer c m  to my 
du& ran& t o  f i sh  because of p o r  fishing? i f i a t  do I do, suWivide my prcperty and 
m e  to t m ?  

Please consider my individual case when drafting the upccning b i l l  on s t r e m  
access, HB 265 could be a reasonable b i l l  i f  lines 17 through 22 in Section 2 gave 
the  ~ e c p l e  who am aM3 pay taxes on the i r  s t reaked  and banks thei r  r ightful  control. 
1'11 say again, #'at I believe this right  was taken i l legal ly  by the Court's broad 
ruling, 

The Public Trust Doctrine, together with the Montana S u p r m  s out's decisions, 
give the public the undeniable r ight  t o  the surface water, but the public Trust 
Doctrine should not k e  interpreted t o  take in the stresnbeds md banks. If my 
Im-ry is correct, Margery  B r m ,  Associate Dean of the University of Kontana Law 
School, rmarked in ear l i e r  ccmmittee hearings that she did not read the Doctrine to  
give recreational use of the streambeds and hanks, 



-Any legislation that caws £ran your camittee should pt non-mander&, 
p iva te ly  md streambeds back under the control of the rightful owners. This  
oAmns mother question, haever; hm do you han5le recreational use of rivers k ere 
the b 5 s  are privately m e d ,  but there has M no conflict of use? I believe 
re rea t ion i s t s  should ke able to use these streams where there has h e n  no conflict, 
and sawthing could be done with 'historical use' or sane related c o ~ e p t .  

The othex prcblen I see with HI3 265 is the language pertaining to 'portxge' and 
'barrier', The language cwering these two sections should ke s h p l i f i d  in some 
manner and you could do no k t t e r  than t o  refer t o  ~ e p ;  ~ l l i s o n ' s  draft  on this 
issue, 

Going h c k ,  I hope t h a t  any b i l l  that  canes ~ c m  your canmittee gives m 
control of who uses my s t r e w ,  Was it legal fo r  the Montaia Supreme Court t o  
take control fran me? I bel iwe not! Should I be forced, if the legislature 
doesn't act on my concerns, t o  go through an e ~ ~ i v e  court case that I cannot 
afford? I hope not, 

Steve Aller 



Mr. & Krs. C h r i s  J ~ u e r t  
640 7 4 t h  Ave. 3 . 3 .  
G r e a t  P z l l s ,  Sit. 59404 

' R e ~ r e s e n t n t i v e  To2  Ilznnzh 
House o f  R e ~ r e s e n t a t i v e s  
C?-?i t o 1  S t ? - t i m  
He lena ,  > I t .  5 3620 

)(e a r e  w r i t i n g  t o  y3u i n  s u n p o r t  of 3.  3.  265, t h e  conpro- 

mise  s t r e m  a c c e s s  b i l l  between landowners  and r e c r e a . t i 0 n i s - l ~ .  

T h i s  b i l l  h a s  r e c e i v e d  a l o t  of work f r o x  b o t h  t h e  a g - i c u l t x r a l -  

landowqer m d  r e c r e a t i o n  s i d e s  and i s  t h e  b e s t  and most  c a r e f u l l y  

t h o u ~ h t  o u t  o f  t h e  stre,- a c c e s s  S i l l s .  We f e e l  t h a t  t h e  o t h e r  

a c c e s s  b i l l s  such  2,s 3.3. 1 6  a r e  i n  c g n f l i c t  wiLh t h e  r e c e n t  

Stlpreme. C o u r t  r u l i n g  nr~d a r e  v e r y  l i g i t i n g  as t o  t h e  s t r e m s  29d 

r i v e r s  i r z  Nontana  t h a t  f i s h e r m e n ,  b o a t e r s ,  .and h u n t e r s  c m l d  

e n j j y . '  H. B. 1 6  a l l o v s  t h e  ~ u b l i c  t o  t h e  u s e  o f  t h e  s t r e m  bed 

2nd b,zr!cs ori o n l y  t h o s e  r i v e r s  t h ? t  a e e t  i h e  f e d e r ~ A  t e s t  of 

n a v i . ? a b i l i t y ,  t h z t  i s ,  t h e  24issouri  r i v z r ,  Bi,yhorn r i v e r ,  part 
of t h e  Pell3:-:stofie r i v e r ,  t!le l.3y:er Ga1l:rti-n 3nd t h e  l o w e r  

Dezrborn r i - ;er .  The b i l l  i n t r o d l ~ c e d  by ROC.  John Cobb-R, Auz1ista, 
would p u t  m m y  s t r e a n s  i n  P4ontmx of f  l i z i t s  and i n  a d d i t i o n  

g i v e s  u n r e s t r i c t e d  Powers t o  t h e  DLTRC t a  d e t e r n i n e  which stre?-?1s 
t h e  g u 5 l i c  nay us? .  

r l e n s e  u s e  ;:our v o t e  t o  s u r 9 o r t  H . 3 .  265 ,and t~ o7pose 11.3. 

1 6  a d  t h e  CgSb b i l l .  Pq.ssa,.j;e of e i t h e r  11.9. 1 6  o r  t h e  Cobb 

b i l l  will o n l y  ?rolon?; t h e  1 . i t i y a t i o n  needed t o  o?eg most major  

w q . t e r ~ : ~ ~ y s  ttn citi::--.no of I.lont;lnt~. 



R e p r e s e n t a t i v e  Tom H a n n a ,  
C h a i r m a n  H o u s e  J u d i c i a r y  C o m m i t t e e  
C a p i t o l  S t a t i o n  
H e l e n a ,  M t .  5 9 6 2 0  

  ear Mr. H a n n a :  

My w i f e  B e t t y  a n d  I a r e  o u t - b f - s t a t e  a n g l e r s ;  a n d  s p e n d  a 
s u b s t a n t i a l  p a r t  o f  t h e  summer  i n  o u r  c a b i n  n e a r  L i v i n g s t o n .  
We n e i t h e r  own n o r  i n t e n d  t o  own a n y  p r i v a t e  f i s h i n g  w a t e r ,  
a n d  s o  o u r  a n g l i n g  a c t i v i t y  i s ,  w i t h  t h e  e x c e p t i o n  o f  p a y  t o  
f i s h  s p r i n g  c r e e k s ,  s p e n t  o n  o n e  o f  t h e  many s t r e a m s  h i s t o r i -  
c a l l y  o p e n  t o  t h e  p u b l i c ,  b u t  a l s o  o n  s t r e a m s  l i k e  t h e  
B o u l d e r  a b o v e  B i g  T i m b e r  a n d  o t h e r s  w h e r e  m o s t  o f  t h e  a c c e s s  
i s  o n l y  a v a i l a b l e  b y  c r o s s i n g  p r i v a t e  p r o p e r t y  t o  t h e  r i v e r .  

A t  f i r s t ( a b o u t  s i x  y e a r s  a g o )  we a p p r o a c h e d  r a n c h e r s  & o t h e r  
p r o p e r t y  o w n e r s  a s  s t r a n g e r s ,  a n d  w i t h  r a r e  e x c e p t i o n  w e r e  
g r a n t e d  a c c e s s  a n d  p e r m i s s i o n  t o  d r i v e  t h r o u g h  g a t e s  s o  t h a t  
we c o u l d  p a r k  c l o s e  t o  t h e  r i v e r .  We r e m e m b e r  t h a t  t h e s e  
c o u r t e s i e s  a s  g i v e n  w i t h  a  g l a d  h e a r t .  I t  w a s  u n d e r s t o o d ,  
a n d  o n l y  r a r e l y  s p o k e n ,  t h a t  g a t e s  w o u l d  b e  c l o s e d ,  l i t t e r  
r e m o v e d  a n d  g e n e r a l l y  t h e  p r o p e r t y  a n d  r e s o u r c e  r e s p e c t e d  
o r  we n e e d n ' t  a s k  a g a i n .  We u n d e r s t o o d  t h a t  g u e s t  r a n c h e s  
a n d  t h e  l i k e  w e r e  r e s e r v e d  f o r  p a y i n g  g u e s t s ,  b u t  e v e n  t h e n  
r e f u s a l s  w e r e  a l w a y s  c o u r t e o u s ,  s o m e t i m e s  w i t h  t h e  i n v i t a t i o n  
t o  r e t u r n  when  t h e  s e a s o n  w a s  o v e r .  

A n g l i n g  f r i e n d s  we h a v e  m a d e  i n  M o n t a n a  h a v e  h a d  v e r y  s i m i l a r  
e x p e r i e n c e s :  a n d  w i t h  t h e m  we h a v e  d i s c u s s e d  t h e  c u r r e n t  
c o n t r o v e r s y  a b o u t  " r i g h t  o f  A c c e s s "  o n c e  a n g l e r s  h a v e  b e e n  a b l e  
t o  g e t  t o  t h e  r i v e r  a t  a  b r i d g e  o r  s o m e  o t h e r  p o i n t .  The  c o n -  
c l u s i o n  h a s  c o n s i s t a n t l y  b e e n  t h a t  t ~ e  c o u l d  n o t  e n j o y  t h e  
p r o s p e c t  o f  f i s h i n g  f r o m  p r i v a t e  p r o p e r t y  u n l e s s  t h e  o w n e r  
b o t h  knew we w e r e  t h e r e  a n d  a p p r o v e d  o f  o u r  p r e s e n c e .  We v e r y  
much h o p e  t h a t  t h e  m a j o r i t y  o f  M o n t a n a  a n g l e r s  f e e l  t h e  s a m e  
w a y .  

Now, H a v i n g  s a i d  t h a t ,  we d o  a p p r e c i a t e  t h a t i n  s p e c i f i c  s i t -  
u a t i o n s  i n v o l v i n g  b o a t i n g  a n d  w h e r e  s p o r t s m e n  a n d  l a n d o w n e r s  
h a v e  b e e n  u n a b l e  t o  w o r k  a m i c a b l y ,  l e g a l  d e c i s i o n s  may b e  
r e q u i r e d ,  b u t  we f e e l  s t r o n g l y  t h a t  t h e  S u p r e m e  C o u r t ' s  r e c e n t  
i n d e s c r i m i n a t e  r u l i n g  h a s  t h r o w n  t h e  b a b y  o u t  w i t h  t h e  b a t h w a t e r *  

C 
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What  we f e a r  m o s t  h a s  a l r e a d y  b e g u n  t o  h a p p e n ,  e r o s i o n  o f  
t h e  h i s t o r i c  h o s t - g u e s t  r e l a t i o n s h i p  b e t w e e n  l a n d  o w n e r s  
a n d  s p o r t s m e n .  The  e n d  r e s u l t  o f  t h i s ,  I f e a r ,  w i l l  n o t  
o n l y  b e  d i m i n i s h e d  a n g l i n g  p l e a s u r e ,  b u t  r e f u s a l  o f  a c c e s s  
a c r o s s  p r i v a t e  p r o p e r t y .  T h i s  w i l l  l i k e l y  l e a d  t o  a  n e t  
l o s s  o f  a n g l i n g  o p p o r t u n i t y .  T h e  w o r s t  p r o b a b l e  e f f e c t  w i l l  
b e ' a l i e n a t i o n  a n d  p o l a r i z a t i o n  b e t w e e n  t w o  c l a s s e s  o f  
c i t i z e n s  t h a t  h a v e  h i s t o r i c a l l y  h a d  g o o d  r e l a t i o n s h i p s .  

I w o u l d  s a y  t o  t h o s e  who f o r  s o m e  r e a s o n  a r e  d i s s a t i s f i e d  
v ~ i t h  t h e  o l d  s y s t e m :  b e  c a r e f u l  o f  w h a t  y o u  w i s h  F o r ,  y o u  
m i g h t  g e t  i t . "  

M o s t  i m p o r t a n t l y ,  c o n s i d e r  i n  y o u r  l e g i s l a t i v e  d e l i b e r -  
a t i o n s  t h a t a l l  r i v e r s  a n d  s t r e a m s  a n d  t h e i r  l a n d  o w n e r s h i p  
s i t u a t i o n s  a r e  r n a r k e d . 1 ~  d i f f e r e n t .  W i l d  f i s h  p o p u l a t i o n s  
i n  many w a t e r s  a r e  d e l i c a t e l y  b a l a n c e d ;  a n d  when  d i s r u p t e d  
b y  i n c r e a s e d  p r e s s u r e  may t a k e  y e a r s  t o  r e c o v e r .  I t  w i l l  , 
o f  c o u r s e ,  b e  e a s y  t o  s h i f t  r e s p o n s i b i l i t y ' f o r  t h i s  l o s s  
t o  t h e  g a m e  r e g u l a t i o n  a g e n c y  w h i c h  u n f o r t u n a t e l y  i s  p r o n e  
t o  a c t  t o o  l a t e  w i t h  t o o  l i t t l e  b e c a u s e  o f  p o l i t i c a l  p r e s s u r e  
f o r  f i s h  h a r v e s t  r a t h e r  t h a n  c o n s e r v a t i v e  w i l d  f i s h  
m a n a g e m e n t .  

W h a t e v e r  t h e  l a r g e r  o u t c o m e ,  s p e c i a l  c o n s i d e r a t i o n  s h o u l d  
b e  g i v e n  t o  p r o t e c t i n g  t h e  s t a t u s  q u o  f o r  t h e  f i n e  s p r i n g  
c r e e k s ,  t h a t  w o u l d  m o s t  c e r t a i n l y  b e  t h e  w o r s e  f o r  u n r e s -  
t r i c t e d  p u b l i c  a c c e s s .  Many o f  t h e s e  s p r i n g  c r e e k s  a n d  a l s o  
o t h e r  r i v e r s  l i k e  t h e  B o u l d e r  a r e  i n  e f f e c t  h a t c h e r i e s  f o r  
t h e  Y e l l o w s t o n e  a s  w e l l  a s  o t h e r  l a r g e  r i v e r s  w i t h  w e l l  
e s t a b l i s h e d  p u b l i c  a c c e s s .  I t  w i l l  b e  i m p o r t a n t  t o  u n d e r s t a n d  t h a t  
mzny v e r y  h i g h  q u a l i t y  f i s h e r i e s  a r e  t h a t  way p r e c i s e l y  
b e c a u s e  l a n d  o w n e r s  a r e  c a r e f u l  a b o u t  t h e  n u m b e r  o f  a n g l e r s  
t h a t  c r o s s  t h e i r  p r o p e r t y .  A s  y o u  know t h e  S t a t e  h a s  n o  
m e c h a n i s m  f o r  l i m i t i n g  a n g l i n g  p r e s s u r e  p e r  s e .  

F i n a l l y ,  i f  y o u  w i l l  p e r m i t  a n  o l d e r  a n g l e r  o n e  b i t  o f  
p h i l o s o p h y :  C i t i z e n s  r i g h t s  s h o u l d  b e  a  g o l d e n  m e a n ,  a n d  
n o t  a n  e n d  i n  t h e m s e l v e s  l e s t  m i s c h i e f  b e  d o n e  t o  s o c i e t y ' s  
t r a n q u i l i t y  a n d  a l w a y s  l i m i t e d  r e s o u r c e s .  

We t h a n k  y o u  f o r  y o u r  c o n s i d e r a t i o n  o f  o u r  v i e w p o i n t  o n  t h e  
i m p o r t a n t  q u e s t i o n  o f  s t r e a m  a c c e s s  b e f o r e  y o u .  

V e r y  t r u l y  y o u r s ,  

j?,"W , l - d A - - c  s 2 
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Greg Lilly 
2012 N. 7th Ave. 
Bozeman, MT 59715 

My name is Greg Lilly. I am co-owner of the River's Edge, a 

s~ecialty fly fishing business and outfitting service in Bozeman. 

I am a native Montanan and I have earned a living through 

recrestional fishing for 15 years. 

I would like to testify in support of house bill 265. 

AS I have stated, I've been in the fishing business for many 

years. The major thrust of our business is to..help people 
1 

experience, successfully, the tremendous wild trout fishing 
i 

available on Montana's streams and rivers. We do that with our 

guided programs and through our store where! we equip them with 

the right gear and dispense a million dollars of advice and 

information free. In a season we visit with thousands of anglers 

and in those conversations I hear the same thing over and over 

again. We Montanans do not realize how fortunate we are to have 

the staggering number of miles of trout streams we enjoy. 

Anglers from the rest of the U.S. have seen their home trout 

waters degraded or destroyed. They now look to Montana to 

obtain the quality of angling experience they no longer can 

find at home because of industrial pollution, voracious energy 

appetites that are satisfied to the detriment of rivers and 

streams, acid rain, improper mining practices urban sprawl, etc. 

(406) 586-5373 
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These thousands of non-resident anglers bring a lot of money 

to Montana, but of equal importance is the fact that they are 

vitally concerned that Montana's wild trout fishing, some of 

the finest in the world, remains at the level they experience 

today. Because of this concern they are strong allies of all of 

us in the State who are also fiercely anxious to see that the 

rivers and streams remain as good or better than we currently 
. , 

enjoy. I think that means they are allies to landowners and 

recreationists alike and I think this is the very important 

point about house bill 265. The effort to draft a bill that 

would address both landowner and recreationists concerns was 

undertaken with the thought that the two groups should be 

allies and not adversaries. When the supreme court determined 

that recreationists had basic access rights to streams, we 

all were de&lighted but at the same time we empathize9with 

the concerns the landowners had over ambiguous definitions, 

portaqe rights, liability and so on. I feel that house bill 

265 does a good job addressing all these concerns and in the 

process it is has proven that agicultural,landowner and 

recreational interests can work together. Hopzfully it is 

a start towards an alliance that insures thet in the future 

when are rivers and streams are truly threatened we will have 

the strength to preserve them. 

I urge you to recommend a do pass on house bill 265. 



kj 
Statement t o  t h e  House ,$" ic ia ry  Committee 

Regarding Stream Access  L e g i s l a t i o n  
J a n u a r y  22 ,  1985 

F r a n k l i n  G r o s f i e l d  - Rancher - Big Timber 

My v iewpoin t  on t h e  s t r e a m  a c c e s s  i s s u e  i s  t h a t  of a n  owner and o p e r a t o r  of l and  
and w a t e r  r e s o u r c e s  which I manage f o r  p u r p o s e s  of a g r i c u l t u r a l  p r o d u c t i o n .  The 
p u b l i c  a l s o  u s e s  t h e  l and  and w a t e r  r e s o u r c e  f o r  r e c r e a t i o n a l  purposes .  

The r e s o u r c e  management problem t h a t  a r i s e s  i s  t h a t  we need t o  produce food and 
f i b e r  a t  a p r o f i t  which i s  p l e n t y  tough,  and a t  t h e  same t i m e  accommodate p u b l i c  
r e c r e a t i o n a l  u s e  a s  decreed  u n d e r  t h e  Montana Supreme C o u r t ' s  Curran and H i l d r e t h  
d e c i s i o n s .  

- - 
I submit  t o  you t h a t  we d o  n o t  a t  p r e s e n t  have t h e  management t o o l s  a v a i l a b l e  

t o  u s  t o  d e a l  w i t h  t h e  problem a t  hand. About t h e  o n l y  t o o l  t h a t  we have i s  t o  
c l o s e  p r i v a t e  p r o p e r t y  t o  p u b l i c  r e c r e a t i o n a l  u s e .  We d i s c o v e r e d  l a s t  summer i n  
Sweet G r a s s  County t h a t  t h i s  i s  s t i l l  q u i t e  e f f e c t i v e ,  even  u n d e r  t h e  Court  c a s e s .  

4 

C l o s u r e  i s  n o t  something t h a t  most r a n c h e r s  e n j o y  d o i n g ,  however, and i t  h a s  
obv ious  d i s a d v a n t a g e s  t o  t h e  r e c r e a t i o n a l  u s e r .  

I hope t h a t  t h e  Montana L e g i s l a t u r e  g i v e s  u s  some t o o l s  t o  work w i t h  s o  t h a t  w e  
can  g e t  back t o  managing t h e  l a n d  and w a t e r  r e s o u r c e s  f o r  t h e  b e s t  i n t e r e s t s  o f  a l l  
of us .  Toward t h a t  end,  I would s u g g e s t  t h a t  a n y  l e g i s l a t i o n  coming from t h i s  body 
c o n t a i n  t h e  f o l l o w i n g :  

1. High Water Mark D e f i n i t i o n  - We need a p r a c t i c a l  and u n d e r s t a n d a b l e  d e f i n i -  
t i o n  of o r d i n a r y  h i g h  water mark. The d e f i n i t i o n  used by C o n s e r v a t i o n  D i s t r i c t s  i n  
a d m i n i s t r a t i o n  of t h e  N a t u r a l  Streambed and Land P r e s e r v a t i o n  A c t  mee t s  t h i s  
r equ i rement  and h a s  w i t h s t o o d  t h e  tes t  of t i m e . '  

2.  L i a b i l i t y  P r o t e c t i o n  - S i n c e  t h e  p r o p e r t y  owner c a n n o t  e x c l u d e  t h e  p u b l i c  
from c e r t a i n  p o r t i o n s  of h i s  p r o p e r t y ,  he shou ld  have immunity f rom a n y  l i a b i l i t y  
t h a t  shou ld  a r i s e  a s  a r e s u l t  of p u b l i c  u s e  under  t h e  Supreme Cour t  Cases* 

3 .  P r e s c r i p t i v e  Easement - It should be c l e a r  t h a t  p r e s c r i p t i v e  easement 
cannot  be a c q u i r e d  by r e c r e a t r o n a l  u s e  s o  t h a t  t h e  p r o p e r t y  owner h a s  no r e a s o n  t o  
e x c l u d e  p u b l i c  u s e  because  he i s  concerned a b o u t  t h i s  p o s s i b i l i t y .  

4 .  T r e s p a s s  - We need a b e t t e r  t r e s p a s s  l aw s o  t h a t  w e  have an  e f f e c t i v e  way 
of d e a l i n g  w i t h  t h a t  small m i n o r i t y  who abuse  t h e i r  u s e  of t h e  r e s o u r c e .  I n  keep ing  
w i t h  F i s h ,  W i l d l i f e  and P a r k s  e x c e l l e n t  a d v e r t i s i n g  campaign t o  Ask F i r s t ,  p e r h a p s  
a n  e x p a n s i c n  of t h e  c u r r e n t  Big Game law t o  i n c l u d e  a l l  r e c r e a t i o n a l  u s e  would be 
i n  o r d e r .  

5 .  S t r u c t u r e s  - There  a p p e a r s  t o  be some q u e s t i o n  under  t h e  Cour t  c a s e s  
whether  o r  n o t  t h e  p r o p e r t y  owner s t i l l  has  t h e  r i g h t  t o  b u i l d  and m a i n t a i n  s t r u c t u r e s  
such  a s  f e n c e s  and headga tes  w i t h i n  t h e  o r d i n a r y  h i g h  wate r  marks.  The L e g i s l a t u r e  
should c l a r i f y  t h a t  t h i s  r i g h t  h a s  n o t  been d i m i n i s h e d ,  and may have t o  amend some 
laws such  a s  t h e  n u i s a n c e  laws which cou ld  be i n t e r p r e t e d  t h i s  way i n  l i g h t  of 
t h e  Court  c a s e s .  
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6. P u b l i c  T r u s t  Doct r ine  - The L e g i s l a t u r e  should c l a r i f y ,  w i t h i n  i t s  a b i l i t y  
under  t h e  C o n s t i t u t i o n ,  how t h e  p u b l i c  t r u s t  d o c t r i n e  i s  t o  be a p p l i e d  i n  t h e  f u t u r e .  
P r o p e r t y  owners a r e  deeply  concerned about  a p p l i c a t i o n  by t h e  Cour t s  of t h e  p u b l i c  
t r u s t  d o c t r i n e  a long  t h e  same l i n e s  seen  i n  H i l d r e t h  and Curran i n  r e f e r e n c e  t o  
such t h i n g s  a s  water  r i g h t s ,  fenc ing ,  g r az ing ,  hunt ing  and t i t l e .  We need t o  head 
of f  t h e  p o t e n t i a l  s t r i p p i n g  away of p i e c e s  of p r i v a t e  p r o p e r t y  r i g h t s  t o  t h e  po in t  
where t h a t  term no lonze r  has  any  meaning. 

F i n a l l y ,  t h e  L e g i s l a t u r e  should n e i t h e r  expand no r  c o d i f y  t h e  H i l d r e t h  and 
Curran d.ecis ions.  

C e r t a i n l y  t h e r e  i s  no  reason  t o  expand on t h e  Court c a s e s  e i t h e r  from a p rope r ty  
owner's v iewpoin t  o r  a r e c r e a t i o n a l  u s e r ' s  viewpoint .  It appea r s ,  however, t h a t  
t h e  l e g i s l a t u r e  w i l l  be  under  a g r e a t  d e a l  of p r e s s u r e  t o  p a s s  a b i l l  of some kind 
on t h e  s u b j e c t .  I would hope t h a t  i n  our  r u s h  t o  do something about  s t ream acces s ,  
we d o n ' t  do something t o  make a  bad s i t u a t i o n  worse. 

I n  t h a t  same l i g h t ,  I would u rge  t h a t  you n o t  c o d i f y  t h e  Court ca se s .  

A s  you know, our  system of g o v e r n x x t  h a s  b u i l t  i n t o  i t  a  system of checks  and 
ba lances  known as t h e  Doct r ine  of Sepe ra t i on  of  Powers. Under t h i s  system, i t  
i s  t h e ' f u n c t i o n  o f  t h e  L e g i s l a t i v e  Branch t o  make t h e  laws,  t h e  Execut ive  Branch 
t o  e n f o r c e  t h e  laws,  and t h e  J u d i c i a l  Branch t o  i n t e r p r e t  t h e  laws. I would 
r e s p e c t f u l l y  sugges t  t h a t  i t  i s  t i m e  f o r  t h e  Montana L e g i s l a t u r e  t o  r e - a s s e r t  
i t s  laymaking f u n c t i o n .  
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January  22 ,  1985 

Honorable Rober t  Ream 
Chairman, F i s h  and Game Committee 
Montana House o f  R e p r e s e n t a t i v e s  
S t a t e  C a p i t o l  
Helena, Montana 59620 

RE: R e c r e a t i o n a l  U s e  of S t a t e  Waters 

Dear Bob : 

It i s  my unde r s t and ing  t h a t  t h r e e  b i l l s  r e g a r d i n g  
t h e  i s s u e  of  r e c r e a t i o n a l  u se  o f  s t a t e  w a t e r s ,  are t o  be con- 
s i d e r e d  t h i s  evening by a j o i n t  comni t tee  composed o f  t h e  House 

- J u d i c i a r y ,  F i s h  and Gape, and A g r i c u l t u r a l  Comni t tees .  The 
b i l l s  are House B i l l  No. 265, House B i l l  No. 275 ,  and t h e  b i l l  
of t h e  I n t e r i m  S u b c o m i t t e e  TJo. 2. I r e c e i v e d  a copy of  House 
B i l l  No. 265 on Sa turday ,  January  1 9 t h ,  and a copy of House 
B i l l  No. 275 on Sunday, J anua ry  20th.  I am u n a b l e  t o  a t t e n d  
t h i s  even ing ' s  hea r ing .  However, I would l i k e  t o  p r o v i d e  my 
w r i t t e n  c o m e n t s ,  p a r t i c u l a r l y  w i t h  r e f e r e n c e  t o  House B i l l  
110. 265. 

I have s e r i o u s  problems w i t h  a number o f  t h e  p r o v i s i o n s  
o f  House B i l l  265 f rom t h e  p e r s p e c t i v e  of  c l i e n t s  of o u r  f i r m  
who a r e  owners of  a g r i c u l t u r a l  l and .  I w i l l  a t t e m p t  t o  address  
my conce rns ,  w i t h  a r e f e r e n c e  t o  t h e  a p p l i c a b l e  s e c t i o n s  o f  
House B i l l  265 i n  s e q u e n t i a l  o r d e r .  

I t  I t  i s  my op in ion  t h a t  t h e  d e f i n i t i o n  b a r r i e r "  which 
appears  a t  S e c t i o n  l ( 1 )  w i l l  expand, t o  some d e g r e e ,  t h e  pa ra -  
meters  o f  sthe a p p l i c a b l e  c o u r t  d e c i s i o n s .  Th i s  b i l l  appears  t o  

I I i n c l u d e  b a r r i e r s  t h a t  e i t h e r  r e s t r i c t  passage  o r  r e c r e a t i o n a l  
use". A d d i t i o n a l l y ,  r e f e r e n c e  i s  made t o  n a t u r a l  o b j e c t s  
which " e f f e c t i v e l y  o b s t r u c t s "  r e c r e a t i o n a l  u s e .  E f f e c t i v e  
o b s t r u c t i o n  i s  an a l l u s o r y  and s u b j e c t i v e  t e s t .  A d d i t i o n a l l y ,  
i t  i s  t i e d  t o  t h e  "t ime o f  use". The b i l l  seems t o  i n c l u d e  
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boat ing and motorized c r a f t  a s  a  p e r m i s s i b l e  r e c r e a t i o n a l  u s e  
[ s e e  Sec t ion  1 ( 7 ) ( a )  J .  The presence of banks,  s h o a l s ,  o r  o t h e r  
n a t u r a l  f e a t u r e s  a t  low water ,  c o q s t i t u t e s  a  "ba r r i e r1 ' ,  a l b e i t  
t h a t  the  w a t e r  course  would be s u s c e p t i b l e  t o  o t h e r  forms o f  
r e c r e a t i o n a l  use .  I be l i eve  t h i s  i s  an  expansion of t h e  mandate 
of t h e  Supreme Court .  

- I have a p a r t i c u l a r  problem w i t h  t h e  d e f i n i t i o n  of C lass  I 
waters .  F ive  s t andards  a r e  e s t a b l i s h e d  f o r  determining whether 
a water course  i s  a  Class  1 surface  w a t e r .  I b e l i e v e  t h a t  a t  l e a s t  
t h r e e  of t h e  f i v e  s t andards  a r e  s u b j e c t  t o  ques t ion  as  t o  whether 
they a r e  c o n s i s t e n t  wi th  t h e  Supreme Court  dec i s ion .  Sec t ion  
l ( 2 )  (a) i n c l u d e s  lands  which l i e  w i t h i n  t h e  o f f i c i a l l y  recorded 
government survey meander l i n e s .  I would s u b n i t  t h a t  n o t  a l l  lands  
bordering on waterwsys which a r e  meandered a r e  navigable  s t reams f o r  
purposes of s t a t e  ownership of  the  s t resmbed.  Paragraph (c )  of t h e  
same s e c t i o n  i n c l u d e s  lands which f low through p u b l i c  l ands .  Most 
waterways i n  wes tern  Montana flow through p u b l i c  l ands .  I ga the r  
t h a t  t h e  i n t e n t i o n  m y  have been t o  i n c l u d e  such wa te r  courses  
llr?hile they  f low through p u b l i c  lands".  This  p resenrs  problems, a s  
w e l l ,  i n  l i g h t  of t h e  f a c t  chat many ranches i n  Montana inc lude  smal l  
t r a c t s  of BU.f, F o r e s t ,  o r  S t a t e  l ands  w i t h i n  t h e  e x t e r i o r  boundaries  4 
of  p r i v a t e  p roper ty .  I have p a r t i c u l a r  problems w i t h  subparagraph 
(d) of t h i s  s e c t i o n .  Subparagraph (d)  i n c l u d e s  s u r f a c e  waters  which 
a r e  o r  have been capable  o f  suppor t ing  commercial a c t i v i t y .  A r ~ u -  
a b l y ,  any commercial guide could contend t h a t  t h e  water  course IS 
capable of  s u p p o r t i n g  cormercial  f i s h i n g  a c t i v i t y .  Furthermore,  any 
guest  ranch which has  u t i l i z e d  waters  which flow through i t s  p roper ty  
and used by i t s  g u e s t s ,  would have i t s  w a t e r s  c l a s s i f i e d  a s  Class  I 
under t h i s  d e f i n i t i o n .  Mining a c t i v i t y ,  long  s i n c e  abandoned on t h e  
headwaters of  many water  courses ,  would a l s o  g ive  r i s e  t o  Class  I 
tr ea trnen t . 

I b e l i e v e  t h a t  t h e  d e f i n i t i o n  o f  Class  I water  should be 
narrowed so a s  t o  inc lude  only those s u r f a c e  wa te r s  descr ibed  i n  
subparagraphs (b) and ( e ) .  

The s i g n i f i c a n c e  of an overbroad Class  I d e f i n i t i o n ,  notwith-  
s t and ing  t h e  e f f e c t  of expanding t h e  import  of the  Supreme C o u r t ' s  
decisions, is bemons t r a c e d  i n  an examination of the  t rea tment  of Class  
I1 waters  under t h i s  b i l l .  I f r a n k l y  have d i f f i c u l t y  i d e n t i f y i n g  a 1 
waterway wilich would be c l a s s i f i e d  a s  Class11 under t h e  proposed 
d e f i n i t i o n .  I w i l l  d i scuss  the broad d e f i n i t i o n  of " r e c r e a t i o n a l  
use" l a t e r  i n  t h i s  l e t t e r ,  but  i t  should  be noted t h a t  Sec t ion  
l ( 7 )  (b) provides  t h a t  a l l  r e c r e a t i o n a l  uses  permi t ted  i n  Class  1 
waters  a r e  pe rmi t t ed  i n  Class I1 w a t e r s ,  wi th  c e r t a i n  excep t ions ,  

I 
a 
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those except ions inc lud ing  t h e  opera t ion  of a l l  t e r r a i n  v e h i c l e s  
o r  o t h e r  motorized v e h i c l e s  n o t  p r imar i ly  designed f o r  opera t ion  
upon the  water  [ subsec t ion  ( i i i ) ]  -and t h e  placement o r  c r e a t i o n  
of any permanent or semi-permanent o b j e c t  such a s  a permanent 
duck b l i n d  o r  boat  moorage ( i v ) ,  By c l e a r  i m p l i c a t i o n ,  those  
uses  which would be excluded from Class  I1 wate r s  would be inc lxded 
a s  pe rmiss ib le  uses  i n  Class  I waters .  I would submit t h a t  t h i s  i s  
an expansion of t h e  l i m i t s  o f  r e c r e a t i o n a l  u s e  a f f o r d e d  by t h e  
Supreme Court dec i s ion  and t h e  e f f e c t  of p e r m i t t i n g  such uses  could 
have a s i g n i f i c a n t  and unwarranted impact on a g r i c u l t u r a l  landowners, 
p a r t i c u l a r l y  i n  l i g h t  of t h e  broad d e f i n i t i o n  of  Class I wa te r s .  

'I l ikewise  have some problems wi th  t h e  d e f i n i t i o n  of "ord inary  
h igh  water mark" [Sect ion  l ( 6 )  1.  In  p a r t i c u l a r ,  I have d i f f i c u l t y  
wi th  t h e  r e f e r e n c e  t o  "diminished t e r r e s t r i a l  v e g e t a t i o n  or  l a c k  of 
a g r i c u l t u r a l  crop value". The presence o r  absence o f  " a g r i c u l t u r a l  
crop value" i s  another  vague and i l l u s o r y  s t andard .  For example, 
i s  n a t i v e  w i l d  g r a s s  an a g r i c u l t u r a l  crop.  A more a p p r o p r i a t e  
s tandard i s  d e s t r u c t i o n  of va lue  f o r  a g r i c u l t u r a l  purposes.  Addi- 
t i o n a l l y ,  r a t h e r  than u t i l i z i n g  a  s t andard  of  diminut ion o f  t e r r e s -  
t r i a l  v e g e t a t i o n ,  a more r e a d i l y  i d e n t i f i a b l e  s t andard  would b e  t h e  
deprivation of t h e  land of such vege ta t ion .  

Addi t ionz l ly ,  t h e  suggested p rov i s ion  does n o t  seem t o  t a k e  
i n t o  account flood p l a i n s  o r  f lood  channels .  I b e l i e v e  t h a t  t h e  
d e f i n i t i o n  should c l e a r l y  r e f l e c t  t h a t  r e c r e a t i o n a l  a c t i v i t i e s  a r e  
n o t  permi t ted  on f lood p l a i n s  o r  dry f lood channels .  

The n e s t  a r e a  of concern which I have w i t h  r e s p e c t  t o  House 
B i l l  265 i s  t h e  d e f i n i t i o n  of r e c r e a t i o n a l  use  [ s e e  Sec t ion  l ( 7 )  ( a )  1 .  
A l l  of t h e  c a t e g o r i e s  of r e c r e a t i o n a l  use  appear  t o  be water  o r i e n t e d  
wi th  one major except ion,  to -wi t :  hunt ing.  The Supreme Court may have 
envisioned t h e  hunt ing  of water  fowl w i t h i n  t h e  conf ines  of t h e  w a t e r  
course ,  but  I do n o t  b e l i e v e  t h a t  i t  i s  a  proper  expansion of  t h e  
r e c r e a t i o n a l  use  d o c t r i n e  t o  inc lude  b i g  game h u n t i n g ,  upland b i r d  
hunt ing,  and t h e  hunt ing of non-game animals such as coyotes  and 
gophers a s  pe rmiss ib le  r e c r e a r i o n a l  uses  on Class  I wa te r s .  Addi- 
t i o n a l l y ,  r e fe rence  i s  made t o  boat ing  and motorized c r a f t  u n l e s s  
otherwise p r o h i b i t e d  o r  r e w l a t e d  by law. This  l e g i s l a t i o n  i s  
absent  any express  des igna t ion  of a u t h o r i t y  i n  t h e  Department of  
F i s h ,  W i l d l i f e  and Parks o r  o t h e r  e n t i t y  regarding  r e g u l a t i o n  of 
hunt ing ,  boa t ing  and motorized c r a f t ,  o r  o t h e r  forms of r e c r e a t i o n a l  
use which obviously could have a  s u b s t a n t i a l  d e t r i m e n t a l  a f f e c t  on 
a  water  course or  the  l ands  which i t  a b u t s .  I n  t h e  absence of  such 
express  r e g u l a t i o n  o r  r ecogn i t ion  by t h e  l e g i s l a t u r e  t h a t  p u b l i c  u s e  
can c r e a t e  adverse e f f e c t s  on w i l d l i f e ,  d i s r u p t i o n  of n a t u r a l  a r e a s ,  
damage of banks and lands  ad jacen t  t o  water  boti ies,  t h i s  b i l l  a f f o r d s  
a n  over ly  broad s tatement  o f  r i g h t s  t o  tlle r e c r e a t i o n 2 1  u s e r .  
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Addi t ional ly ,  r e f e r e n c e  i s  made t o  " r e l a t e d ,  unavoidable o r  i n c i -  
den ta l  uses". C l a r i f i c a t i o n  of what i s  in tended t o  be a p e r m i s s i b l e  
a c t  wi th in  t h e  parameters  of unavoidable o r  i n c i d e n t a l  u s e  would be 
o f  s u b s t a n t i a l  a s s i s t a n c e  i n  determining whether t h e  p a r t i c u l a r  a c t  
i s  proper o r  improper wi th in  the  scope of t h e  d e f i n i t i o n .  

I have r e f e r r e d  e a r l i e r  t o  r e c r e a t i o n a l  uses  pe rmi t t ed  under 
Class 11. I would r e i t e r a t e  t h a t  t h e  i n c l u s i o n  of c e r t a i n  a c t i v i t i e s ,  
by a  c l e a r  i m p l i c a t i o n ,  inc ludes  t h o s e  activities as pe rmiss ib le  u s e s  
i n  Class I s u r f a c e  wa te r s ,  and t h a t  t h e  a c t i v i t i e s  i d e n t i f i e d  a r e  n o t ,  
i n  my opinion,  c o n s i s t e n t  with t h e  parameters  of  r e c r e a t i o n a l  use  
envisioned by o u r  Supreme Court. 

I have a  s l i g h t  problem w i t h  Sec t ion  2 ( 3 ) ( a ) .  Th i s  s e c t i o n  
excludes r e c r e a t i o n a l  use  of s tock  ponds o r  o t h e r  impoundments f e d  
by i n t e r m i t t e n t l y  flowing n a t u r a l  w a t e r  courses .  A number of s tock  
ponds a r e  f e d  by o t h e r  than i n t e r m i t t e n t l y  flowing water  courses .  
I would hope t h a t  such impoundments, u t i l i z e d  f o r  t h a t  purpose,  
could be excluded from r e c r e a t i o n a l  u s e  on t h e  b a s i s  o f  t h e  use  I t 

made by  he landowner and n o t . t h e  n a t u r e  of t h e  flow of t h e  water  ! 
course which s e r v i c e s  t h e  pond. 

r 
I have some d i f f i c u l t y  understanding t h e  p rov i s ion  which z 

appears a t  S e c t i o n  2 ( 5 ) .  I ga the r ,  perhaps i n c o r r e c t l y ,  t h a t  S t a t e  Y- 

owned lands which a r e  scllool t r u s t  l a n d s  and which a r e  s u b j e c t  t o  
a g r i c u l t u r a l  l e a s e s ,  have been adminis te red  on the  b a s i s  of p e r m i t t i n g  [ 
t h e  l e s s e e  t o  make dec i s ions  r ega rd ing  t h e  n a t u r e  and e x t e n t  of  p u b l i c  
use  and a c c e s s ,  the overr id ing  concern be ing  t h e  non- in te r fe rence  v i t h  
t h e  conduct of t h e  a g r i c u l t u r a l  e n t e r p r i s e .  I g a t h e r  t h a t  some 
members of t h e  r e c r e a t i n g  pub l i c  may d i s a g r e e  wi th  t h i s  management 
p r i n c i p l e .  A t  any r a t e ,  i t  appears t o  me t h a t  t h e  p rov i s ion  i n  

I 
ques t iondoes  no th ing  more than c o d i f y  t h e  u n c e r t a i n t i e s  
which may e x i s t  as t o  t h e  r e s p e c t i v e  r i g h t s  of the  l e s s e e  and the  E 
pub l i c  and t h e  a s s e r t i o n  of i t s  r e c r e a t i o n a l  use  r i g h t s .  

I have a p a r t i c u l a r  problem w i t h  t h e  p rov i s ions  r e l a t i n g  t o  
e s t a b l i s h i n g  t h e  r i g h t  t o  portage.  The t i t l e  of House B i l l  265 
provides ,  among o t h e r  t i l ings ,  t h a t  t h e  enactment w i l l  " e s t a b l i s h  
the  r i g h t  t o  portage".  Although t h e  Supreme Court gave r e c r e a t i o n a l i s l  
tile r i g h t  t o  por t age  around b a r r i e r s ,  they  a l s o  mandated t h a t  t h i s  r ig1  
be exerc ised  i n  t h e  l e a s t  i n r r u s i v e  manner. The language c l e a r l y  
appears t o  p l a c e  t h e  burden p r imar i ly  on the r e c r e a t i o n a l i s t .  The 
portage p rov i s ion  (Seccion 3) i n  my opin ion  s h i f t s  t h e  burden from 
rhe r e c r e a t i o n a l i s t  t o  the  landowner, and reduces o r  e l i m i n a t e s  rhe  

E 
a b i l i t y  of t h e  landopmer t o  dea l  wirll s p e c i f i c  s i t u a t i o n s  on a  case  by 
case  b a s i s .  I b e l i e v e  t h a t  the ar tempt  a t  codi fy ing  por tage  r i g h t s  
eviderlced by House B i l l  265 dernonsrrates t h e  problerns inherent:  i n  
endeavoring t o  l e g i s l a t e  beyond tlle scope of t h e  Supreme Court mandatt a' 

5" 
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For example, nowhere i n  Sec t ion  3 i s  t h e r e  a  requirement t h a t  
"need" f o r  a  por tage  r o u t e  be e s t a b l i s h e d .  On t h e  c o n t r a r y ,  a 
por tage  r o u t e  may be e s t a b l i s h e d  wher: a  member of  t h e  r e c r e a t i n g  
pub l i c  submits a reques t  t h a t  such a r o u t e  be  e s t a b l i s h e d ,  and l e a d s ,  
wi th in  45 days,  t o  de terminat ion  of a reasonab le  and s a f e  por t age  
rou te .  See Sec t ion  3(b)  and (c ) .  Furthermore,  t h e  e n t i r e  s e c t i o n  
engenders 2 d e t a i l e d  expensive a d m i n i s t r a t i v e  process  f o r  e s t a b l i s h -  
ment.and maintenance of such r o u t e s ,  a l l  of which become o b l i g a t o r y ,  
upon t h e  landowner once t h e  r e q u e s t  i s  made t h a t  a r o u t e  be  e s t a b l i s h e d  
This p rov i s ion  a l s o  ha$!ssignificant f i s c a l  i m p l i c a t i o n s .  Paragraph 
3 ( f )  r e f l e c t s  t h a t  once t h e  r o u t e  i s  e s t a b l i s h e d ,  t h e  Department of 
F i s h , + W i l d l i f e  and Parks has  t h e  e x c l u s i v e  r e s p o n s i b l e  t h e r e a f t e r  t o  
maintain t h e  por tage  r o u t e  a t  r easonab le  t imes ag reeab le  t o  t h e  land-  
owner. I g a t h e r  t h a t  t h e  o b l i g a t i o n  of  maintenance i s  in tended t o  
extend beyond assu r ing  t h a t  t h e  r o u t e  i s  open, and i s  i n c l u s i v e  o f  
r e g u l a r  maintenance r e s p o n s i b i l i t y .  I b e l i e v e  t h a t  t h i s  i s  a reason-  
a b l e  o b l i g a t i o n  t o  impose upon some p u b l i c  agency, b u t  n o t  t h e  land- 
olmer, a s  i t  appears t h a t  t h e  des igna t ion  of such a c o r r i d o r  w i l l  
e f f e c t i v e l y  prec lude  t h e  con t inua t ion  o f  a g r i c u l t u r a l  endeavors which 
would be d i f f i c u l t  t o  cont inue  in l i g h t  of t h e  p u b l i c ' s  r i g h t  t o  u s e  
t h e  des ignated  s t r i p  f o r  access  purposes.  It a l s o  r a i s e s  t h e  ques t ion  
of whether t h e  des igna t ion  o f  t h e  r o u t e  i s  a t ak ing  wi thout  compen- 

. - s a t i o n .  The ques t ion  of "maintenance" o f  t h e  des ignated  por tage  
r o u t e  a l s o  r a i s e s  i s s u e s  w i t h  r e s p e c t  t o  t h e  l i a b i l i t y  of  t h e  land- 
owner. The landowner's l i a b i l i t y  does appear  t o  be  l i m i t e d  t o  a c t s  
o r  omissions t h a t  c o n s t i t u t e  w i l l f u l  o r  wanton misconduct,  w h i l e  t h e  
p u b l i c  r e c r e a t i o n a l i s t  por tages  o r  u s e s  por t age  r o u t e s .  It does n o t  
appear t o  me, however, t h a t  t h e r e  should be  any requirement of  respon- 
s i b i l i t y  f o r  "omissions" under those  circumstances.  Once d e s i g n a t e d ,  
a landowner should n o t  have t h e  r e s p o n s i b i l i t y  f o r  cont inued main- 
tenance of t h e  way. 

I a d d i t i o n a l l y  f e e l  t h a t  t h e  r i g h t s  of  t h e  p u b l i c  w i t h  r e s p e c t  
t o  por tage  a r e  adequately s e t  f o r t h  i n  t h e  Supreme Court d e c i s i o n .  
I f  t h a t  f e e l i n g  i s  n o t  shared ,  a t  a  maximum, t h e  por tage  r i g h t  should 
n o t  be expanded beyond t h e  p rov i s ion  evidenced by 4 of t h e  
In te r im Subcommittee No. 2 b i l l .  -%zsz 

I a l s o  have some concerns r ega rd ing  t h e  p r e s c r i p t i v e  easement 
s e c t i o n .  The Subcommittee's b i l l  c l e a r l y  provides  t h a t  p r e s c r i p t i v e  
easements be  acquired through use  o f  "land o r  water  f o r  r e c r e a t i o n a l  
purposes". The s p e c i f i c  r e f e r e n c e  t o  "land" has been e l iminated  i n  
House B i l l  265. While some land r e l a t e d  c a t e g o r i e s  have been des ig -  
n a t e d ,  i n  a d d i t i o n  t o  "sur face  waters" ,  I b e l i e v e  t h a t  t h e  g e n e r a l  
des ignat ion  and re fe rence  t o  land should be inc luded i n  any b i l l  
passed by t h e  l e g i s l a t u r e .  A d d i t i o n a l l y ,  the  new Sect ion  8 o f  House 
B i l l  265 provides t h a t  t h e  p r o h i b i t i o n s  agnins t a c q u i s i t i o n  of  a  
p r e s c r i p t i v e  easement do nor  apply t o  p r e s c r i p t i v e  easements t h a t  
have not  been "perfected" p r i o r  t o  t h e  e f f e c t i v e  d a t e  of t h e  a c t .  
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I am n o t  s u r e  what i s  meant by t h e  word "perfected".  Some p a r t i e s  
wi th  whom I have d iscussed  t h i s  p rov i s ion  sugges t  t h a t  t h i s  involves  
a  j u d i c i a l  de terminat ion  of the  e x i s t e n c e  of a  p r e s c r i p t i v e  easement 
o r  evidence o f  agreement by t h e  p a r t i e s  a f f e c t e d  by a p r e s c r i p t i v e  
easement, of t h e  e x i s t e n c e  of such an easement. I would be  more 
comfortable w i t h  t h a t  s tandard .  I b e l i e v e  i t  would be inproper  t o  
adopt a loose  s t andard  which i s  n o t  conclus ive  a s  of t h e  e f f e c t i v e  
d a t e  of  t h e  a c t .  I a m  concerned t h a t  p a r t i e s  may, armed wi th  t h e  
l e g i s l a t i v e  enactment,  c la im the  e x i s t e n c e  o f  p r e s c r i p t i v e  r i g h t s  
based upon t h e  r e c r e a t i o n a l  use  r i g h t s  a f fo rded  by t h e  l e g i s l a t i v e  

. 

enactment, when i n  f a c t ,  no such r i g h t  was in tended t o  be obta ined  
predica ted  upon former use.  

I have some of t h e  same problems wi th  House B i l l  275, t o  t h e  
e x t e n t  t h a t  t h a t  b i l l  i n c o r p o r a t e s  comparable language t o  House B i l l  
265 with r ega rd  t o  t h e  m a t t e r s  which I have s p e c i f i c a l l y  addressed. 
I be l i eve ,  however, t h a t  House B i l l  275 h a s  some p rov i s ions  which a r e  
b e n e f i c i a l  and which m e r i t  further s c r u t i n y .  I n  p a r t i c u l a r ,  I b e l i e v e  
t h a t  the  p rov i s ions  of Sec t ion  4 ( 2 )  regarding  t h e  development of 
r u l e s  r e g u l a t i n g  w a t e r  courses  a r e  h e l p f u l .  Represen ta t ive  Cobbts 
b i l l  con ta ins  a  good s ta tement  of . t he  r e l e v a n t  c o n s i d e r a t i o n s  which 
should bear  on t h e  i s s u e  of r e g u l a t i o n  of  p u b l i c  u s e .  Statements  
of over r id ing  p u b l i c  concerns r ega rd ing  t h e  u s e  o f  water  courses ,  @ 
r e c r e a t i o n a l  r i g h t s  notwi ths tanding ,  a r e  w e l l  s t a t e d  i n  subparagraphs 
2(a) -  (g) . Here aga in ,  however, I b e l i e v e  t h a t  t h e r e  i s  a  s e r i o u s  
quest ion of determining t h e  a p p r o p r i a t e  c l a s s i f i c a t i o n s  of t h e  
S t a t e ' s  water .  The Class  I water  s t andard  e s t a b l i s h e d  i n  House B i l l  
275 nay c o n t a i n  t h e  same problems h e r e t o f o r e  noted  w i t h  r e s p e c t  t o  
those waters  which l i e  w i t h i n  t h e  o f f i c i a l l y  recorded f e d e r a l  govern- , 
ment survey meander l i n e s ,  b u t  c l a s s i f i c a t i o n  i s  n e v e r t h e l e s s  more 
a p p r o p r i a t e l y  r e s t r i c t i v e  and,  I t h i n k  t h a t  a l l  of us  can more 
c l e a r l y  determine Class  I1 and Class  111 waters  under t h e  d e f i n i t i o n s  
provided by Represen ta t ive  Cobb . 1 

I b e l i e v e  t h a t  t h e  enactment proposed by t h e  I n t e r i m  Sub- 
committee No. 2 ,  may corne c l o s e r  t o  =he format o f  an a p p r o p r i a r e  b i l l  
than e i t h e r  of t h e  aforementioned p roposa l s .  I recognize  t h a t  t h e r e  
i s  se r ious  concern wi th  regard  t o  t h e  s t andard  o f  tile " f e d e r a l  t e s t  
of n a v i g a b i l i t y "  conta ined  i n  che Inrerirn Subcommittee b i l l .  I t h i n k ,  
however, t h a t  t h a t  s tandard  can be a p p r o p r i a t e l y  modif ied.  

I have obviously addressed i n  more d e t a i l  House B i l l  265. I n  1 p a r t ,  t h a t  i s  because House B i l l  265 i s  a  more d e t a i l e d  a t tempt  t o  
r e so lve  t h e  i s s u e  of  t h e  parameters of r e c r e a t i o n a l  use.  In  p a r r ,  
t h a t  more d e t a i l e d  a n a l y s i s  has occurred because of  t h e  understanding 
t h a t  t h i s  b i l l  r e p r e s e n t s  an endorsed compromise between r e c r e a t i o n a l  
and a g r i c u l t u r a l  i n t e r e s t s .  I b e l i e v e  t h a t  t h e r e  a r e  s e r i o u s  problems@' 
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wi th  t h e  b i l l  p r i n c i p a l l y  from t h e  s t a n d p o i n t  of i t s  p o t e n t i a l  
impact upon a g r i c u l t u r a l  landowners. 

I a l s o  b e l i e v e  t h a t  t h e  format of House B i l l  265 demonstrates  
a  f law i n  t h e  o v e r a l l  approach t o  t h e  r e s o l u t i o n  of  t h i s  problem. 
I would r e s p e c t f u l l y  submit t h a t  t h e  endeavors t o  p rov ide  d e t a i l e d  
answers t o  unanswered ques t ions  have, i n  many i n s t a n c e s ,  r a i s e d  new 
and more thorny ques r ions .  It a l s o  appears  t h a t  i n  endeavoring t o  
answer some of t h e  unanswered q u e s t i o n s ,  t h e  au thors  o f  t h e  b i l l  have 
attempted t o  c o n j e c t u r e  as t o  the  p o s t u r e  o f  t h e  Supreme Court .  It 
i s  obviously my opin ion  t h a t  i n  some i n s t a n c e s  they  have e r r e d  on 
t h e  s i d e  of expanding r i g h t s  wirich t h e  Court  d id  n o t  i n t e n d  t o  a f f o r d .  
Obviously t h a t  p o i n t  may be d isputed .  I would sugges t  t h a t  t h e  
i n i t i a l  e f f o r t s  a t  address ing  the  impacts  of t h e  Curran and H i l d r e t h  
dec i s ions  by t h e  l e g i s l a t u r e  be e s e r c i s e d  wi th  c a u t i o n ,  and kor t h a t  
reason I l ean  toward enactment of a  b i l l ,  i f  a  b i l l  i s  t o  be enacted ,  
more i n  accord wi th  t h a t  proposed by I n t e r i m  Subcomnittee'No. 2. 
Any l e g i s l a t i o n  which i s  enacted w i l l  f a i l  t o  address  a l l  of t h e  
i s s u e s  wnich might come up during t h e  n e x t  biennium. I would p r e f e r ,  
ilowzver, t o  address  p a r t i c u l a r  problems once they become r e a l i t y  
r a  tiler than t o  c r e a t e  problems i n  an a n t i c i p a t o r y  manner. 

I suspec t  t h a t  r e c r e a t i o n a l  i n t e r e s t s  would, i n  many i n s t a n c e s ,  
contend t h a t  t h e  Cour t ' s  i n t e r p r e t a t i o n s  have a r i s e n  by v i r t u e  of 
d e n i a l  of l e g i t i m a t e  r i g h t s  by c e r t a i n  landowners. In  t h e  sane  v e i n ,  
I am p o s i t i v e  t h a t  many a g r i c u l t u r a l  landowners f e e l  t h a t  o v e r l y  
broad l e g i s l a t i v e  enactment w i l l  c r e a t e  t h e  same k i n d  of  problems 
from t h e l r  p e r s p e c t i v e  i f  i n d i v i d u a l  r e c r e a t i o n a l  u s e r s  a t tempt  t o  
e x e r c i s e  t h e i r  r i g h t s  i n  an over ly  a g g r e s s i v e  manner, armed w i t h  
broad l e g i s l a t i v e  pronouncements. 

This i s  an i s s u e  which has n o t  been c rea ted  o v e r n i g h t ,  and 
which i s  n o t  s u b j e c t  t o  speedy r e s o l u t i o n .  I b e l i e v e  many c i t i z e n s  
of t h e  S t a t e  of Montana would be nore  comfortable  address ing  some of 
the  i s s u e s  which a r e  d e t a i l e d  i n  House B i l l  265 a f t e r  t h e r e  has  been 
g r e a t e r  experience from both t h e  a g r i c u l t u r a l  and r e c r e a t i o n a l i s t ' s  
s tandpoin t  i n  d e a l i n g  wi th  the  genera l  i s s u e .  

Very t r u l y  yours ,  

KNIGHT & PIACLAY 

mIK/ bab 

P . S .  
I have enclosed a number o f  cop ies  which hopefu l ly  w i l l  be 

s u f f i c i e n t  f o r  c i r c u l a t i o n  t o  t h e  otlfier members of t h e  J o i n t  C o m i t t e e s .  
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January  20, 1985 , 

House J u d i c i a r y  Committee 
Helena, Montana 

Honorable Chairman and Committee Members: 

The fo l lowing  testimony is  o f fe red  i n  r ega rd  t o  t h e  hear ing  on r e c r e a t i o n a l  u se  
of S t a t e  waters .  

My name is Bernie Hedrick, P.O. Box 817, Big Timber, Montana. I have r e s ided  i n  
Big Timber s i n c e  May of 1983. My wife  and 1 own and o p e r a t e  J. S. Solberg Company, 
t h e  o l d e s t  r e t a i l  c l o t h i n g  s t o r e  i n  t h e  s t a t e  of Montana. Our s t o r e  i s  a small  
bus ines s  which i s  l o c a t e d  i n  Big Timber. 

I f i r s t  became i n t e r e s t e d  i n  t h e  i s s u e  t h i s  summer (1984) when a customer, who 
r e s i d e s  i n  C a l i f o r n i a  and summers i n  Big Timber, t o l d  me t h a t  he had been denied 
t h e  r i g h t  of a c c e s s  a c r o s s  a r anche r ' s  l and  t o  f i s h  a n  a r e a  t h a t  he had been f i s h i n g  
f o r  q u i t e  sometime. The rancher  was p a r t i c i p a t i n g  i n  a n  organized e f f o r t  among Sweet 
Grass  County landowners t o  c l o s e  t h e i r  l and  t o  p u b l i c  u s e  f o r  a per iod  of t ime a s  
a means of p r o t e s t i n g  t h e  r e c e n t  Montana Supreme Court r u l i n g s  and t o  draw a t t e n t i o n  
t o  t h e  f a c t  t h a t  t h e  ma t t e r  of r e c r e a t i o n a l  u se  of S t a t e  waters  was s t i l l  n o t  reso lved .  

My customer was very  i r r a t e  and ind ica t ed  t h a t  he probably would n o t  r e t u r n  t o  Big 
Timber and a s  a r e s u l t ,  would no t  be c a r r y i n g  on any bus ines s  w i t h  any of t h e  l o c a l  Q 
merchants. Fo r tuna te ly ,  a r anche r ' s  wife  was i n  t h e  s t o r e  a t  t h e  same t ime a s  my 
customer. She took t h e  t ime t o  e x p l a i n  t h e  r a t i o n a l e  of t h e  landowners a c t i o n s  
and expanded on some of t h e  problems t h a t  landowners exper ience  a s  a r e s u l t  of 
owning p rope r ty  which has a stream flowing through it.  She expla ined  t h a t  g a t e s  
were o f t e n  l e f t  open, s t o c k  was l o s t ,  f ences  t o r n  down, t h e i r  l and  was o f t e n  l i t t e r e d ,  
c rops  were destroyed by v e h i c l e s ,  problems wi th  t r e s p a s s ,  e t c .  

A s  a r e s u l t  of t h e i r  conversa t ion ,  my customer had a b e t t e r  understanding of t he  
landowners problems. He agreed t h a t  t h e  landowner should not  be open t o  such abuse 
but a f f i rmed h i s  r i g h t ,  a s  a r e spons ib l e  sportsman, t o  f i s h  t h e  pub l i c  waters .  
The ranch wife  l e f t  my s t o r e  wi th  t h e  knowledge t h a t . t h e  sportsman d i d  not  want t o  
i n f r i n g e  on  t h e  landowner's r i g h t  t o  own and manage h i s  own l and ,  bu t  merely wanted 
to e x e r c i s e  h i s  r i g h t  t o  f i s h  i n  p u b l i c  waters .  1 
A f t e r  t h a t  day i n  t h e  s t o r e ,  I became i n t e r e s t e d  i n  t h e  whole i s s u e .  I read  t h e  
Supreme Court Rulings, a t t ended  t h e  In t e r im  ~ubcommi t t cc ' s  h c n r i n ~  concerning t h e  
r e c r e a t i o n a l  u s e  of water on J u l y  30, 1984 ,  have reviewed 311 t h e  information a v a i l a b l e  
from t h e  L e g i s l a t i v e  Council ,  have read  a r t i c l e s  concerning t h e  Pub l i c  Trus t  Doctr ine 

1 
and, most r e c e n t l y ,  read t h r e e  rough d r a f t s  of proposed l e g i s l a t i o n .  



A f t e r  read ing  t h e  above r e f e r enced  information,  I b e l i e v e  good l e g i s l a t i o n  would 
add re s s  t h e  fo l lowing  i s s u e s  o r  d e f i n e  t h e  fo l lowing  words i n  a  manner i n  which any 

' prudent man could understand.  

A. B a r r i e r  
B, Ordinary High Water Mark 
C. "Waters t h a t  a r e  Capable of Rec rea t iona l  Use" 
D. Diver ted water  
E. Rec rea t iona l  Use 
F. Por tag ing  
G. Landowner L i a b i l i t y  
H, P r e s c r i p t i v e  Easement 

A f t e r  read ing  o t h e r  proposed l e g i s l a t i o n ,  I b e l i e v e  t h a t  t h e  b i l l  ( ~ ~ 0 0 6 9 / 0 1 ) ,  
d r a f t e d  by t h e  I n t e r i m  Subcommittee, i s  probably t h e  c l e a r e s t  and e a s i e s t  t o  under- 
s tand.  It would be my b i l l  of  p r e f e r ence  i f  t h e  fo l lowing  a r e a s  could be  c l a r i f i e d :  

(1) On page -2- of  LC0069/01, r e f e r e n c e  i s  made on l i n e  8 t o  "any s u r f a c e  wa te r s  t h a t  
a r e  capable  of r e c r e a t i o n a l  u se  may be  s o  used by t h e  p u b l i c  without  regard  t o  owner- 
s h i p  of  t h e  l and  under ly ing  t h e  waters". 

HOW does one d i s t i n g u i s h  a  s u r f a c e  water  t h a t  i s  "capable of r e c r e a t i o n a l  use" from 
a  s u r f a c e  water  t h a t  i s  n o t  capab le  of  r e c r e a t i o n a l  u se  o r  does a d i s t i n c t i o n  need t o  
be made? 

(2) Is t h e r e  a g e n e r a l  agreement o r  d e f i n i t i o n  a s  t o  what " r e c r e a t i o n a l  use" means o r  
is  it even impor t sn t?  

I 
3)  On page -3-, l i n e  7 through l i n e  11, r e f e r e n c e  i s  made t o  por tag ing .  It would 
appear  t o  me t h a t  t h e  reason  f o r  por tag ing  i s  t h a t  t h e  s u r f a c e  wa te r s  would be t o o  
sha l low o r  e l s e  t h e r e  would be some type  of  b a r r i e r  which would pose a  r i s k  t o  t h e  
pub l i c  u s ing  t h a t  water.  It would t h e r e f o r e  appear  t o  m e  t h a t  some of t h e  language 
should be  t h e  same a s  i n  Sec t ion  3.  For example, New Sec t ion .  Sec t ion  4 .  Por tag ing  
when permiss ib le .  A member of t h e  pub l i c  may, above t h e  o r d i n a r y  h igh  water  mark, 
po r t age  around b a r r i e r s  i n  t h e  l e a s t  i n t r u s i v e  manner p o s s i b l e ,  avoid ing  damage t o  
t h e  landowner's l and  and v i o l a t i o n  of h i s  r i g h t s .  

One might add t o  t h i s  s e c t i o n  by s t a t i n g  t h a t  I tportaging should be  used by t h e  pub l i c  
on ly  f o r  purposes  of s a f e t y ,  h e a l t h  o r  bypassing ba r r i e r s1 ' .  

Other t han  t h e  a r e a s  I have mentioned, I t h i n k  ~ ~ 0 0 6 9 / 0 1  i s  t h e  r e s u l t  of a  l o t  of 
hard work on t h e  p a r t  of t h e  L e g i s l a t i v e  Council ,  Subcommittee members and a l l  t hose  
i n d i v i d u a l s  who have taken  t h e  t ime t o  g ive  you inpu t .  

I a p p r e c i a t e  t h e  oppor tun i ty  t o  o f f e r  my views and am s u r e  you w i l l  a r r i v q  a t  a  
t h a t  everyone w i l 1 , f i n d  s a t i s f a c t o r y . .  

Yours t r u l y ,  
n 



MINUTES FOR THE MEETING 
JUDICIARY COMMITTEE 

MONTANA STATE 
HOUSE OF REPRESENTATIVES 

February 11, 1985 

The meeting of the Judiciary Committee was called to 
order by Chairman Tom Hannah on Monday, February 11, 
1985 at 8:00 a.m. in Room 312-3 of the State Capitol. 

ROLL CALL: All members were.present. 

CONSIDERATION OF HOUSE BILL NO. 265: Rep. Keyser 
informed the committee that the subcommittee studvins 
the stream access bills has drafted a "gray bill": The 
changes as set forth in the .gray bill were a result of 
a unanimous decision made among the subcommittee 
members. The gray bill is being prepared and will be 
submitted. 

RE-CONSIDERATION OF HOUSE BILL NO. 443: Although HB 
443 was sent out of committee on Februarv 7. 1985. the 
Statement of Intent was not attached.  he bill was 
re-referred back to committee so that the Statement of 
Intent could be adopted. On that basis, Rep. O'Hara 
moved that the committee adopt the Statement of Intent 
to HB 443. The motion was seconded by ~ep. Hamrno3d and 
carried unanimously. 

CONSIgERATLOM OF HOUSE BILL NO. 620: Rep. Bradley, 
chier sponsor for HB 620, said the hill requires 
justices of the peace to be certified prior to their 
taking office. This process is basically done through 
thk existing commission on courts. She pointed out 
that this would not be practiced until January 6, 1986. 
After that time, a J.P. could only assume the functions 
of that office if he filed with the county7 clerk and 
recorder a certificate showing that he completed the 
required educational course set up by the commission. 
She said it would reauire no expenses because it is 
something that can be ashorhed by the commission. 

Janet Stevens, justice of the peace in Missoula, 
testified in favor of this bill. She said the purpose 
of the hill is to further professionalize the courts of 
limited jurisdiction. It will increase the  public.'^ 
trust in justice of the peace courts. 

Jim Jensen, appearing on behalf of the Montana 
Magistrates Association, wished to qo on record as 
supporting this legislation. 



MINUTES FOR THE MEETING 
J U D I C I A R Y  COMMITTEE 

MONTANA STATE 
HOUSE OF REPRESENTATIVES 

February 12 ,  1985 

An execu t ive  sess ion  of t h e  J u d i c i a r y  Committee w a s  c a l l e d  
t o  o r d e r  by Chairman Tom Hannah on Tuesday, February 12 ,  1985 
a t  7:00 a .m.  i n  Room 312-3 of t h e  S t a t e  Cap i to l  Building.  

ROLL CALL: A l l  members were p r e s e n t .  

ACTION ON HOUSE BILL NO. 265: Rep. Keyser, chairman on 
t h e  subcommittee s tudying  t h e  s t ream access  b i l l s ,  sub- 
m i t t e d  t h e  "gray b i l l "  t h a t  t h e  subcommittee unanimously 
d r a f t e d  toge the r .  The g ray  b i l l  i s  marked a s  E x h i b i t  A 
and i s  a t t a c h e d  t o  t h e s e  minutes.  He a l s o  informed t h e  
committee of  t h e  Staterrent of Intent. He b r i e f l y  d i scussed  
wi th  t h e  committee t h e  p a r t i c u l a r  changes t h e  subcommittee 
made t o  t h e  o r i g i n a l  HB 265. 

Rep. Addy had a few q u e s t i o n s  concerning t h e  a r b i t r a t i o n  
panel  p o r t i o n  of t h e  "gray b i l l "  on l i n e  9 .  Rep. Keyser 
s a i d  t h i s  would a l low an a r b i t r a t i o n  panel  t h a t  would 
work s o  t h a t  two p a r t i e s  could g e t  t o g e t h e r  wi th  t h e  
t h i r d  p a r t y  and d i s c u s s  t h e i r  d i f f e r e n c e s  and reach  some 
s o r t  o f  an agreement which would p reven t  them from having 
t o  go t o  c o u r t .  

Rep. Montayne f e e l s  t h e  language d e a l i n g  wi th  t h e  a r b i t r a -  
t i o n  p o r t i o n  i s  vague, and he wishes t o  s e e  a consumer 
added t o  t h e  panel .  

Rep. Keyser s z i d  t h a t  t h e  Statement of I n t e n t  i s  c l e a r  
and conc i se  a s  t o  what t h e  subcommittee agreed t o ,  It 
c l e a r l y  g i v e s  t h e  d u t i e s  t h a t  t h e  F i s h ,  W i l d l i f e  and 
Parks Department have t o  address .  

Rep. O'Hara moved t h a t  t h e  committee adopt  t h e  amendments 
t o  IIB 265 a s  t h e  subcommittee proposed, and t h e  Statement 
of I n t e n t  l ikewise  be adopted. The motion was seconded 
by Rep. Grady. 

In  response  t o  a ques t ion  asked by Rep. Gould, Rep. 
Keyser s a i d  t h i s  a c t  i s  e f f e c t i v e  on passage and approval .  

Rep. Cobb had s e v e r a l  amendments he submit ted a t  t h i s  
t ime. The f i r s t  one d e a l t  with page 1, l i n e  2 5 ,  
fo l lowing " t h a t "  i n s e r t  "and rn capable of r e c r e a t i o n a l  
use".  H i s  reasoning behind t h i s  amendment i s  because 
he f e e l s  it c l a r i f i e s  t h a t  t h e r e  a r e  some waters  t h a t  
a r e  n o t  capable  of recreational usage . The motion was 
seconded by Rep. Grady and f u r t h e r  d i scussed .  



HOUSh 3unICIARY Page 2 February 121 1985 

Rep. Mercer s t a t e d  t h e  reasons why t h a t  p a r t i c u l a r  amend- 
ment i s  n o t  necessary.  He reEerrad t h e  committee t o  page 
4 ,  l i n e  2 4 ,  p o i n t i n g  o u t  t h a t  t h i s  language t akes  care of 
t h i s .  Another reason making t h e  amendment unwise t o  p u t  
i n  i s  because under t h e  c u r r e n t  d e f i n i t i o n s  of class 1 and 
c l a s s  2 wa te r s ,  t h i s  pe rmi t s  t h e  f i s h  and game t o  r e g u l a t e  
a l l  t h o s t  waters .  

The q u e s t i o n  was c a l l e d  on Rep. ~ o b b ' s  zmendment, and 
t h e  motion f a i l e d  w i t h  Reps. Cobb and Grady vo t ing  f o r  
t h e  motion. 

Rep. Rapp-Svrcek r e f e r r e d  t o  page 6, l i n e  3 when he 
asked t h e  ques t ion  i f  t h e r e  a r e  any a r e a s  i n  t h e  s t a t e  
t h a t  b i g  game i s  hunted w i t h  shotguns only.  Rep. Keyser 
s t a t e d  t h a t  t h e  subcommittee d e f i n i t e l y  d i scussed  t h i s  
s u b j e c t  and d i d n ' t  feel t h i s  was t h e  b i l l  t o  inc lude  
it. H e  po in ted  o u t  t h a t  b i g  game hunt ing w i l l  be excluded 
on ly  from p r i v a t e  p roper ty .  

Rep. Keyser, i n  response t o  a ques t ion  asked by Rep. Brown, 
s t a t e d  t h a t  t h e r e  is an e x i s t i n g  s t a t u t e  t h a t  an i n d i -  
v i d u a l  must r eques t  permission from t h e  landowner before  
hunt ing  on h i s  proper ty .  H e  s a i d  they  have n o t  changed 
any of t h i s  language, and b i g  game hunt ing  is no t  be ing  
stopped. There i s  no i n t e n t  t o  s t o p  hunt ing  on what 
i s n ' t  p r i v a t e  proper ty .  

I n  response t o  another  q u e s t i o n ,  Rep. Xeyser knows of 
no o t h e r  s t a t e  which a l lows b i g  game hunt ing  from boa t s .  

Rep. Brown moved on page 6 ,  l i n e  3 t o  s t r i k e  l i n e  3 i n  
i t s  e n t i r e t y .  The motion was seconded by Rep. Krueger. 
Rep. Mercer s t a t e d  h i s  o b j e c t i o n  t o  t h i s  motion t o  amend. 
H e  po in ted  o u t  t h z t  t h e r e  i s  a  s t a t u t e  t h a t  r e q u i r e s  an 
i n d i v i d u a l  t o  have permission of  t h e  landowner before  he 
b i g  game hunts  on t h a t  landowner 's  p roper ty .  

The q u e s t i o n  was c a l l e d ,  and t h e  motion f a i l e d  5-13;. : .Reps.  
Brown, Krueger, Montayne, Miles and Darko voted i n  favor  
of t h e  motion t o  amend while  t h e  r e s t  of t h e  members 
voted a g a i n s t  i t .  

There were f u r t h e r  g e n e r a l  ques t ions  asked. Chairman 
Hannah s t a t e d  t h a t  t h i s  b i l l  w i l l  be f u r t h e r  considered 
fol lowing t h e  hearing scheduled f o r  8:00 a.m. t h i s  
day. 

TON IIANNAH , Chairman 
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hea r ing  on t h e  p u n i t i v e  damage b i l l s  c losed .  

EXECUTIVE SESSION 

Chairman Tom Hannah c a l l e d  an execu t ive  s e s s i o n  t o  o rde r  
-a t  11:05 a .m.  

ACTION ON HOUSE BILL NO. 265: Rep. Montayne moved t o  amend 
page 9r l i n e s  8 through 12 by i n s e r t i n g  t h e  word "consumer" 
somewhere i n  t h e  language. H e  f e e l s  u n l e s s  consumer i s  
added, t h e  landowner and r e c r e a t i o n a l i s t s  w i l l  cont inue  t o  
f i g h t .  The motion w a s  seconded by Rep. Addy. 

Rep. Gould poin ted  o u t  t h a t  t h e  r e c r e a t i o n a l i s t  i s  a consumer. 
Rep. Montayne s a i d  t h a t  a landowner i s  a consumer a l s o ,  b u t  
he feels t h a t  by adding another  consumer would provide t h e  
three-man board wi th  a : b e t t e r  s t a b i l i z a t i o n .  

The q u e s t i o n  w a s  c a l l e d  on Rep. ~ o n t a y n e ' s  motion and it 
f a i l e d  w i t h  Rep. Montayne v o t i n g  "yes". 

Rep. Cobb moved t o  amend t h e  b i l l  on page 6r t o  add a new 
s e c t i o n  (El which w i l l  say  " the  placement o r  c r e a t i o n  of 
any permanent o r  semi-permanent o b j e c t  such as a permanent 
duck b l i n d  o r  boa t  moorage.". The amendment inc ludes  
s t r i k i n g  l i n e s  8  through 10 on page 6. H e  wanted t o  p l a c e  
t h i s  language h igher  because b a s i c a l l y  if you are p lac ing  
p roper ty  on someone else's p roper ty  i n  a permanent o r  s a i -  
permanent way he  d o e s n ' t  feel  t h a t  t h i s  i s  q u i t e  c o r r e c t .  
The f i s h  and game department d o e s n ' t  a l low it now, and he 
f e e l s  if something i s  going t o  be p laced  permanently o r  
semi-permanently permission should b e  ob ta ined  from t h e  land- 
owner. 

Rep. Kruege.r s t a t e d  t h a t  broad a t t e n t i o n  t o  t h i s  a r e a  has 
been g iven ,  and w e  a r e  r e f l e c t i n g  t h a t  i n  r e l a t i o n  t o  t h e  
d u t i e s  g iven  t o  t h e  f i s h  and game commission. 

The q u e s t i o n  w a s  c a l l e d  and t h e  motion t o  amend f a i l e d .  
(Those v o t i n g  i n  f avor  of  t h e  motion w e r e  Reps Hannah, 
Gould, 0 ' Hara, Grady, Cobb , Bergene and Montayne . ) 
Rep. Cobb f u r t h e r  moved t o  amend page 6 ,  fol lowing l i n e  7 
i n s e r t  a new s e c t i o n ( b )  and renumber subsequent s e c t i o n s .  
The new s e c t i o n  would read "UPLAND B I R D  HUNTING". 

Rep. Eudai ly s t a t e d  t h a t  he f e l t  t h i s  amendment would be 
inappropr ia t e .  If y o u ' r e  on a f a rmer ' s  ranch a t  p r e s e n t  
you d o n ' t  have permission t o  hunt above t h e  high water marks. 

The q u e s t i o n  was c a l l e d ,  and t h e  motion t o  amend f a i l e d  
with Reps. Hannah, Montayne, Grady, cobb, ~ o u l d  and B e r ~ e n e  
vot ing  i n  favor  of t h e  amendment. 
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Rep. Cobb moved t o  amend t h e  Statement of I n t e n t .  H e  wished 
t o  have t h e  fol lowing language adopted i n t o  t h e  Statment  of  
I n t e n t ;  "The department o r  t h e  commission s h a l l  develop 
c a t e g o r i e s  f o r  s u r f a c e  waters i n  c l a s s  I and C l a s s  I1 waters 
as t o  r e c r e a t i o n a l  use  and c l a s s i f y  a11 such waters as t o  
t h e i r  r e c r e a t i o n a l  uses . "  He s a i d  t h e  reason he  wished t o  
i n c l u d e  t h i s  i s  because it is  a long term procedure,  and a l l  
t h e  o t h e r  s t a t e s  a r e  fo l lowing  through wi th  t h i s .  It i s  
j u s t  a recommendation t o  t h e  f i s h  and game department t o  
do what t h e y  a r e  doing,  t o  con t inue  t o  c l a s s i f y .  Another 
t h i n g  h e  f e e l s  needs t o  p u t  i n t o  t h e  Statment  of I n t e n t  
i s  t h a t  it needs t o  be re-emphasized t o  t h e  commission 
t h a t  t h e y  ought t o  provide  procedures  f o r  immediate t e m -  
porary  c l o s u r e  of s u r f a c e  waters by t h e  commission i tself  
o r  by e x - o f f i c i o  wardens due t o  p u b l i c  h e a l t h  o r  s a f e t y  
o r  nu i sance  t o  pub l i c  o r  p r i v a t e  proper ty .  H e  s a i d  t h e  
Statement  o f  I n t e n t  should  imply t h a t  c a t e g o r i e s  should 
be made as t h e  commission i s  a l r e a d y  doing and c l a s s i f y i n g  
t h e s e  s u r f z c e  waters.  Secondly, temporary c l o s u r e s  should 
be c l a r i f i e d .  Thirdly,  t h e  department should be respon- 
s i b l e  f o r  c l ean ing  up t h e  litter l e f t  behing by r e c r e a -  
t i o n i s t s .  A copy of h i s  proposed amendments was marked 
as E x h i b i t  H and is a t t a c h e d  he re to .  Without o b j e c t i o n ,  
t h e  amendments w i l l  be  d i v i d e d  f o r  purposes of c l a r i t y .  

The first p a r t  of t h e  amendment d e a l s  wi th  r e q u e s t i n g  t h e  
dspartmen't t o  develop c a t z g o r i e s  f o r  s u r f a c e  water and 
c l d s s i f y  s u r f a c e  waters as t o  t h e i r  r e c r e a t i o n a l  use.  

Rep. Keyser s a i d  he d i d n ' t  have a huge problem wi th  C ,  b u t  
he f e e l s  t h e  department h a s  t h e  r i g h t  and are p r e s e n t l y  
doing t h i s .  He d o e s n ' t  know t h a t  inc luding  it i n  t h e  
Statement  of I n t e n t  w i l l  n e c e s s a r i l y  speed up t h e  process .  
Rep. Keyser s a i d  a s  f a r  as adopt ing  E ,  t h e  money t h a t  
could be s p e n t  i s  unknown and could c r e a t e  problems. H e  
f e e l s  t h a t  t h e  department a l r e a d y  has t h e  a u t h o r i t y  t o  do 
t h i s .  

The q u e s t i o n  was c a l l e d  on  t h e  motion t o  adopt t h e  f i r s t  
p a r t  of amendment 7, i .e. (c) , and it f a i l e d  with Reps. 
Hannah, O'Hara, Cobb, and Bergene v o t i n g  f o r  t h e  amendment. 

Amendment 7 ( D )  would p rov ide  f o r  immediate temporary 
c l o s i n g  of  su r face  waters by t h e  commission, t h e  department, 
o r  e x - o f f i c i o  wardens due t o  p u b l i c  h e a l t h  s a f e t y  o r  
nuisance t o  publ ic  o r  p r i v a t e  proper ty .  The motion f a i l e d  
wi th  Reps .' Cobb, Hannah, Gould, and Bergene vo t ing  "yes  " 
on t h e  motion t o  amend. 

The  t h i r d  amendment would r e q u i r e  t h e  department t o  be 
r e s p o n s i b l e  f o r  c leaning  up t h e  l i t t e r  on p roper ty .  The 
motion f a i l e d  with Reps. Cobb and Bergene vot ing  f o r  t h e  motion. 

~o lLowing  f u r t h e r  d i s c u s s i o n ,  Rep. Mercer s t a t e d  t h a t  he 
hopes t o  s e e  t h e  committee g i v e  i t s  unanimous consent  t o  
adopt t h e  subcornmitteets d e c i s i o n .  
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Rep. Keyser pointed ou t  t h a t  the  senate  w i l l  probably amend 
t h i s  b i l l  i n  many ways. H e  a l s o  s t a t e d  t h a t  t h e  subcommittee 
cou ldn ' t  poss ibly  s p e l l  o u t  absolute ly  everything t h a t  
came up i n  t h e  b i l l .  H e  pointed ou t  t h a t  t h e  ~ i s h  and G a m e  
Commission i s  present ly  doing many of these  th ings .  

The quest ion was ca l l ed ,  and the  motion t o  adopt t h e  
subcommitteels amendments t o  HB 265 ca r r i ed  with Rep. Cobb 
vot ing "no". 

ADJOURN: A motion having be9n made, and t h e  motion having 
been.seconded, t h e  meeting adjourned a t  l l : 30  a.m. 

<- *m4& 
REP. TOM HANKAH, Chairman 



EXHIBIT A 
49th-Legislature 

HOUSE BILL NO. 265 

INTRODUCED BY RE.&!, MARKS 

A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY DEFINING LAWS 

RELATING TO RECZEATIONAL USE OF STATE WATERS; PEiOHIBITING 

RECREATIONAL USE OF DIVERTED WATERS; RESTRICTING TXZ 

LIABILITY OF LANDOWNERS WHEN WATER IS BEING USED FOR 

RECREATION; ESTABLISHING THE RIGHT TO PORTAGE; PROVIDING 

THAT A PRESCRIPTIVE EASEXENT CANNOT BE ACQUIRED EY 

RECREATIONAL USE OF SURFACE WATERS; AMENDING SECTION 

70-19-405,  MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE 

AND AN APPLICABILITY DATE." 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

NEY SECTION. Section 1. ~efinitions. For purposes of 

[sections 1 1 through 51,  the following definitions apply: - 

(1) "Barrier" means an artificial obstruction located 
I - 

in or over a water body, restricting passage on or through 

the water, or a natural object IN OR OVER A WATER BODY which 

totally or effectively obstructs the recreational use of the 

surface water at the time of use. A barrier may include but 

is not limited to a bridge or fence or any other manmzde 

obstacle to the natural flow of water or a natural objecz 

within the ordinary high-water mark of a stream. 

(2) "Class I waters" means surface waters that: 



1 (a) lie within the officially recorded federal 

2 government survey meander lines thereof; 

3 (b) flow over lands that have been judicially 

4 determined to be owned by the state by reason of application - - - -. 

5 of the federal navigability test for state streambed - - 

6 ownership; 

9 (d) are or have been capable of supporting TEZ - 
10 FOLLOWING commercial a e z t v i t ?  ACTIVITIES: LOG FLOATIPJG, 

11 TR-4NSPO.STATION OF FURS AND SKINS, SHIPPING, COLWERCIAL 

12 GUIDING USING MULTIPERSON I.IATEF(CR?.FTI PUBLIC TRANSPORTATIONI 8 

13 OR THE TRANSPO4TATION OF MERCR-ANDISE. AS TEESE ACTIVIlIES 

14 HAVE BEEN DEFINED BY PUBLISHED JUDICIAL OPINION AS OF [TEZ 
1 

15 EFFECTIVE DATE OF THIS ACT]: or I 

(e) are or have been capable of supporting commercial 

17 activity within the meaning of the federal navigability 
r- 

18 

4 
test. 

(3) "Class 11 waters" means all surface waters that 
I 

2 0  are not class I waters. 

21 ( 4 ) "COiJ-'41SSION1' I4EAPIS THE FISX AND GA:*IE COMMISSION 

22 PROVIDED FOR IN 2-15-3102. 

2 3 t41m "Department" means the department of fish. 

24 wildlife, and parks provided for in 2-15-3401. 

t5iW "Diverted away from a natural water body" mezns 



1 a diversion of surface water through a manmade water 

2 conveyance system, including but not limited to: 

3 (a) an irritation or drainaoe canal or ditch; 

4 ( b )  an industrial, municipal, or domestic wzter 

5 system; 

(c) a flood control channel; or 

(d) a hydropower inlet and discharge facility. 

t6+(7) "Ordinary high-wzter mark" means the line that 

water impresses on land by covering it for sufficient 

periods to cause physical characteristics that distinguish 

the area below the line from the area above it. 

Characteristics of the area below the line include, when 

appropriate, but are not limited to diminished terrestrial 

vegetation or lack of agricultural crop value. A FLCGD 

PLAIN ADJACENT TO S U R F A C E  WATESS IS NOT CONSIDERED TO LIE 

WITEIN TEE S U R F A C E  WA-TERS ' HIGZ-WATER Y?4?.KS. 

fiJm f a t  "Recreational use" means with respect to - - 
e lczs -2  S U R F A C E  waters: fishing, huntir.9, swimming, flozcinq 

in small craft or ocher flotation devices, boating in 

motorized craft unless otherwise prchibited or regulated by 

law, * or craft propelled by oar or paddle, OT;.Ts ..-. 

WATER-?.ELATED PL6ASU2E ACTIVITIES, and related unavoidable 

. , .  . . or incidental u ~ e ~ ~ - ~ ~ t ~ r ~ - - ~ ~ - ~ ~ ~ +  &:.- d - - A ~ e : ~ - h - g n - w a t e ~ - % ~ t ~ - z r  

ehe-wz:??3. 



1 
A #~ke-~--aZ1--er--tbe--~qe3--=ei--~e*Lh-+e- - -  &--  L .. - I., ~ t t b 3 e e t i e ~ - f  3-ffe-fT 

t8- f (9,  'ISupervisorsl' means the board of supervisors cf 

a soil conservation district, the directors of a grazing 

district, or the board of county cc~missioners if a request 

pursuant to [section 3(3)(b)] is not within the boundaries 
C. 

of a conservation district or if the request is refused by 

t h e  board of supervisors of a soil csnservation district cr 

the directors of a grazina district. 

(10) "SURF.%CZ ?7hTE?." MEANS, FO3 THE PURPOSE OF 

DETE3!4IMIYlG THE PU3LIC'S ACCESS FOR REC~EATIOMAL U S Z ,  A 

NATURAL YATER BODY, ITS a E D ,  AND ITS BANKS UP TO T X E  

NE71 SECTTOY. Section 2. Recreaticn~l use permitted -- 



l i m i t a t i o n s  -- excep t ions .  (1) Except a s  provided i n  

.e5zeetiaa-t3? SUBSZCTIONS ( 2 )  TEROUGX ( 4 ) ,  a l l  ehtze--5 

SURFACE wate rs  t h a t  a r e  capab le  of r e c r e a t i o n a l  use  e z  

d e f i - z l - ~ n - + P e e + i s n - + f 3 - f f Z - f + i - i z e & ~ < i z 9 - ~ ~ e - ~ e ~ ~ - - e z ~ e - ~ - A - ~  - A J  - * - ?  

. . t h e ~ - - t ~ < - - t h e - $ e n k 3 - ' ; t ~ - t ~ - t , " . e - e r e : = f : e ~ ~ - k - e e - k i  may 

be s o  used by t h e  p u b l i c  wi thout  regard t o  t h e  ownership of  

t h e  l a n d  under ly ing  t h e  waters .  

t3+(2) The r i g h t  of t h e  p u b l i c  t o  make r e c r e a t i o n a l  - 
- --..- L -  &,&ke use of s u r f a c e  waters  does not  i n c l u d e  kke--uA:a---L4--ma 

( a )  TEE OPEEIATION OF ALL-TE2R.AI>1 7 E X I C L Z S  OR OT.JE3 

!*!OTORIZE3 VEBICLES  NOT PRI:,L44.9ILi. DESIGXED FOP. O?EDATION Q P Q ? ~  

T E Z  >/ATES; 

(B) T9E RECRCATIO?IXI. US; OF SU?.F-ACT 7lATZF.S in a s t o c k  

pcnd o r  o t h e r  impoundzent fed by  ac  i n t e r n i t t e n t l ; ~  f lowing  

n a t u r a l  x a t e r c o u r s e ;  e r  



. . 
away frcm a natural water body for beneficial use pursuzn; 

to Title 85, chapter 2, part 2 or 3; OR 

(D) BIG GRdE HUNTING. 

(3) TEE RIGST OF THE PUBLIC TO MAKE REC3EATIONAL ESE 

OF CLASS I1 WATERS DOES NOT INCLUDE, WITHOUT PERMISSION OF 

TEE LANDOWNER: 

( 5 )  THE PLACEXEMT OR CREATION OF ANY PER:J?.NENT OR 

SEIIIPERIENERT OBJECT, SUCH AS A PERX4NENT DUCK BLIND OR EOAT 

MOORAGE; OR 

( C )  OTHEZ ACTIVITIES WHICH ARE NOT PRIXARILY 

WATER-3ELATZD PLEASUgE ACTIVITIES. 

(4) The right of the public to make recreational use 

of surface waters does,not grant any easenent or right ts 

the public to enter onto or cross private property i n  order 

to use such waters for recreational purposes. 

(5) THE COYMISSION SiiALL ADO?T RULES PURSUP-NT TC) .. 
87-1-303, IN THE INTEREST OF PUBLIC HEALTH, PUBLIC SAFETY, 

04 TXE TROTECTION OF PUBLIC AND PPIVATE ??.O?ERI' l ,  GOVERY i > ? G  

RECREATIONAL US; OF CLASS I AND c:ass II WATERS. TSESZ RUSZS 

;.1UST INCLUDE TXE FOLLO?IIhIG : 

( 4 )  TEE ESTABLISS!E!!T OF ??.0CC3URES BY 2iHICX J.>I'l 

PI3SON XAY REQUEST AN ORDE2 FRO" TEE COI4IISSION: 

( I) LI:*IITI?IG. ?!EST?ICTi\lG, OR PROYIOITIXG THE TYPE, 
C 

C I I C ,  OF! E:{'TZ!IT Of? 92C2EATIOtIJ.L USE Or A S 3 R F R C C  ;JAPZ?: 



(11) ALTE4ING LIMITATIONS, REST~ICTIONS; 03 

3 P9OHISITIONS ON RECgEATIONAL USE OF A SURFACE WATER IMPOSE3 

4 EY TXE COV-IYISSION; AND 

(E) PI?OVISIONS REQUIRING TEE ISSVANCE OF WRITTZN 

FINDINGS AND A DZC'iSION WHENEVER A REQUEST IS P!n-DE PURSZ.?N? 

TO THZ 4ULES ADOPTED UNDER SUBSZCTION ( S ) ( A ) .  

fft(6) The provisions of this section do not affzcz 

any rights cf the public with respect to state-owned 1 2 2 s  

that are schcol trust lands or any rights of lessees o£ sczh 

lands ~ n d e ~ - ~ e e 4 e - e f t - f t ~ e - e E ~ e e t i 7 e - d e t e - e f - - ~ ~ ~ -  - L eet - f .  

NEY SECTION. Section 3. Riqht to portase -- 

establishment of portage route. (1) A  member of the pukiic 

making recreational use of surface waters may, above the 

ordinary high-water mark, portage around barriers in the 

least intrusive manner possible, avoidi-g damage to cke  

landowner's land and violation of his rights. . . 
(2) A landowner may create barriers acrcss streams fer 

purposes of land or water manaqenent or to establish la2d 

ownershi? as otherwise provided by law. If a landcvc2r 

erects a b r r r = n r  ST9UCTORE pursuant to a design approved L y  

the departaent and the h t r r i - r - - + z - - ~ e 3 i ; l e c - - r : e t - t ~ - ~ : : ~  

STBUCTO?.Z does  c o ~  interfere with the ?ub?icts use o f  :>p 

surface waters, the public may ncc go above  the ordiz~r-: 

hi~h-water mark to portage around t k r  h l r - i e r  STRUCTURE. 



. . 
(3) (a) A portage route around or over a barrier may 

be established to avoid damage to the lanciowner's land and 

violation of his rights as well as to provide a reasonable 

a safe route for the recreational user of the surfzce 

waters. 

(b) A portage route may be established when either a 

landowner or a member of the recreating public submiis a 

request to the supervisors that such a route be established. 

( c )  Within 45 days of the receipt of a request, the 

supervisors shall, in consultation with the landowner and a 

representative of the department, examine and investigtte 
1 

the barrier and the adjoining land to deternine a reasonable 

and safe portage route. 

(d) Within 45 days of the examination of the site, the 

supervisors shall make a written finding of the most 

ap2ropriate portase route. 

(e) The cost of establishing the portage route aroucd 
T I  

artificial barriers must be borne by the involved landowner, 

except for the construction of notificaticn signs of suc3. 

route, which is the respczsibility of the depzrtxe~t. T h ?  

cost of establishing a portage route around natural barriers 

must be borne by the department. 

( f )  Once the rouce is established, tne depzrtxent hss 

the exciusive respcnsibility thereafter to maintain the 'd 
psrtaae rouce at reasonable tines agreeable to ti:e 



1 landowner. The department shall post notices on the strean 

2 of the existence of the portage route and the public's 

3 obligation to use it as the e:cclusive means around a 
t . . 

4 barrier. 

(g) If either the landowner or recreationist disagrees 

with the route described in subsection ( 3 ) ( e ) ,  he may 

petition the district court to name a three-necker 

arbitration panel. The panel must consist of an affecrei 

landowner, a member of an affected recreational group, and a 

mexber selected by the two other members of the arbitratian 

panel. The arbitration panel may acce~t, reject, or mod if:^ 

the super-~isors' finding under suSsection ( 3 ) ( d ) .  

(h) The deternination of the arbitration panel is 

binding upon the landowner and upon all parcies that use the 

water for which the portage is provided. Costs of the 

arbitration panel, computed as for jurors' fees under 

3-15-201, shall be borne by the contesting party or parciei; . . 
all other parties shall bear their own costs. 

19 (i) The deterxination of the arbitrr~ion panel  ma:^ be 

20 appealed within 30 days to the district ccurt. 

21 ( j )  Once a portaqe rcute is esrabLisned, the pcbiic 

22 shall use the portage rouce s s  the exclusive nelns to 

23 portage around cr over the barrier. 

24 NE7 SZCTI0:I.  Section 4 .  Restriction on liabilit:? of 

25 landoxner and supervJisa:. (1) A person who rnz-:t?s 



- - 

1 recreational use of surface waters flowing over or through 

2 land in the possession or under the contro? of another, 

3 pursuant to [section 21, or land while portaging around or 

4 over barriers or while portaging or using portage routes, 

5 pursuant to [section 31, does not have the status of invitee 

6 or licensee and is owed no duty by a landowner other thzn 

7 that provided in subsection (2). 

8 (2) A landowner or tenant is liable to a person making 

9 recreztional use of waters or land described in subsection 

10 (1) only for an act or omission that constitutes willful or 

11 wanton misconduct. 

12 (3) No supervisor who participates in a decision 

13 regarding the placegent of a portase route is liable to any 

14 person who wk'le--~eki3g--teeredtizfia$--~ze-ef---  A A L:,e-3eirf aee 

15 
. . .  

w a t e t s - r ~ - r z j u ~ e d - w k i Z e - t : , 4 i ~ ~  IS INJURED OR WEiOSZ PROPERTY 

16 IS DP-W-GED EECAUSE OF PLACEIvlENT OE USE OF the portage route 

except for an act or omission that constitutes willful and -. 
wanton misconduct. 

NEW SECTIOM. Section 5. Prescri~tive easenent nct 

acquired by recreational use of surface waters. (1) A 
. . prescriptive easement is a rlsnc to use the prcperty cf 

another that is acquired by open, exclusive, notorious, 

hostile, ad-~erse, continuous, and uninterrupted use for a 

period of 5 years. Q 
(2) A prescriptive easegenc cannot be acquired 



(A) recreational use of surface waters, including: - 

(I) the streambeds underlying then; - em5 

(11) the banks up to the ordinary high-water rnark~i or 

(111) ANY portage r e ~ t e ~  over and around barriers; 09 

( B )  THE ENTERING OR CROSSING OF PRIVATE PROPERTY TO 

REACH SURFACZ WATERS. 

9 Section 6. Section 70-19-405, MCA, is amended to read: 

"70-19-405. Title by prescription. B e e ~ p e a e y  Except 2 s  

prcvided in [section 5 1 ,  occupancy for the period prescribed 

by this chapter as sufficient to bar an action for the 

recovery of the prcperty confers a title theret.3, 

denominated a title by prescription, which is sufficient 

against all." 

NEW SECTION. Section 7. Severability. If a part of 

this act is invalid, all valid parts that are severable from -. 
the invalid part remain in effect. If a part of this act is 

invalid in one or more of its applicaticns, the part remains 

in effect in all valid applicati~ns that are severable frs~, 

the invalid applications. 

LIE71 S E C T I O > J .  Secti.cn 8 .  Applicability. Sections 5 ar?d 

6 apply only to a prescriptive easenent that has not been 

perfected prior to [the effective date of this act]. 

b!E7I S E C T I O N .  Sscticn 9 .  Effective date. This act is 



effective on passage and approval. 

-End- 



EXHIBIT  H 
2/12/85 
HE 2 6 5  

Proposed  Amendment f o r  J o h n  Cobb 

1. Page  2 ,  l i n e  20. 
S t r i k e :  "." 
I n s e r t :  "and  are c a p a b l e  o f  r e c r e a t i o n a l  u s e . "  

Page 1, l i n e  25.  
S t r i k e :  ":" 
I n s e r t :  " a r e  c a p a b l e  o f  r e c r e a t i o n a l  u s e  and : "  

2 .  Page  6 ,  l i n e  4 .  
I n s e r t :  "(E) The p l a c e m e n t  o r  c r e a t i o n  o f  a n y  permanent  o r  s e m i  
permanent  o b j e c t ,  s u c h  a s  a p e r n a n t  d u c k  b l i n d  b o a t  moorzge."  

Page 6 ,  l i n e  3. 
S t r i k e :  "." 
I n s e r t :  " or"  

Page 6 ,  l i n e  9-11. 
S t r i k e :  i n  i t s  e n t i r e t y  

3 .  Page  6 ,  l i n e  4 
Adz " (F) upland.  b i r d  h u n t i n g  i f  p o s t e d  as r e q u i r e d  u n d e r  

I1 

4 .  Page  6 ,  l i n e  4 .  
I n s e r t :  "(GI h u n t i n g  o r  o v e r n i g h t  camping  w i t h i n  5 0 0  f e e t  of  a 
r e s i d e n c e . "  

5. Page  6.  
F o l l o w i n g :  l i n e  7 
I n s e r t :  " u p l a n d  b i r d  h u n t i n g . "  

6. Page  6 ,  l i n e  17-18. 
S t r i k e :  " p u r s u a n t  t o  87-1-303" 



Page 2 

7. Page 7. 
Following: line 7 
C) develop categories for surface wzters within Class I and Class I1 
waters as to recreational uses and to classify all surface waters as 
to their recreational uses. 

D) provide procedures for immediate temporary closing of surface 
waters by the Commission, its Department or ex-official wardens due 
to public health, safety, or nuisance to public or private property. 

El upon notice of a landowner, have the Department clean up all 
litter on surface waters left from recreational use of surface waters 
without permission of the landowner. 

F) All rules adopted by the commission in the interest of public 
health, public safety, or protection of public and private property 
shall be as strict as those provided for in section . 
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MINUTES OF THE MEETING 
J U D I C I A R Y  SUBCOMMITTEE 
O N  STREAM ACCESS BILLS 

MONTANA STATE 
HOUSE O F  REPRESENTATIVES 

J a n u a r y  2 5 ,  1 9 8 5  

T h e  m e e t i n g  o f  t h e  J u d i c i a r y  s u b c o m m i t t e e  o n  s t r e a m  a c c e s s  
b i l l s  was  c a l l e d  t o  o r d e r  a t  7 : 0 0  a .m.  i n  Room 312-3  o f  
t h e  S t a t e  C a p i t o l .  

A l l  members  w e r e  p r e s e n t ,  a s  w e r e  s e v e r a l  r e p r e s e n t a t i v e s  
o f  i n t e r e s t e d  g r o u p s .  

T h e  c o m m i t t e e  o p e n e d  w i t h  a  d i s c u s s i o n  o f  Ron W a t e r m a n ' s  
p r o p o s e d  amendment  t o  HB 2 6 5 ,  p .  8 ,  l i n e s  1 6 - 1 7 .  T h a t  - 

amendmen t  w o u l d  r e a d :  " p e r s o n  who i s  i n j u r e d  o r  w h o s e  
p r o p e r t y  i s  damaged  b e c a u s e  o f  p l a c e m e n t  o r  u s e  o f  a  
p o r t a g e  . . . ." r e p l a c i n g  t h a t  p o r t i o n  o f  l i n e s  1 6 - 1 7  
f o l l o w i n g  "who" a n d  p r e c e d i n g  " p o r t a g e . "  

Rep .  M e r c e r  moved t o  a p p r o v e  t h e  amendmen t ,  a n d  t h e  m o t i o n  
w a s  c a r r i e d .  Rep .  K r u e g e r  moved t o  a p p r o v e  s e c t i o n  4 ,  
a n d  t h a t  m o t i o n  a l s o  was c a r r i e d .  

Rep .  M e r c e r  e x p r e s s e d  h i s  c o n c e r n  w i t h  t h e  l a c k  o f  l i m i t s  
t o  r e c r e a t i o n a l  u s e  i n  H B  265 .  He s a i d  h e  f e l t  t h e  b i l l  
s h o u l d  p r o v i d e  s p e c i f i c  a u t h o r i t y  f o r  t h e  F i s h  a n d  Game 
C o m m i s s i o n  t o  l i m i t  r e c r e a t i o n a l  u s e ,  p a r t i c u l a r l y  on  
s m a l l  s t r e a m s .  

R e p s .  K r u e g e r  a n d  Hammond s a i d  t h a t  a d d r e s s i n g  t h e  p r o b l e m  
p o s e d  by  Rep. M e r c e r  w o u l d  mean s t a r t i n g  o v e r  i n  d r a f t i n g  
t h e  s t r e a m  a c c e s s  p r o p o s a l s ,  a n d  t h a t  t h e  c o m m i t t e e  s h o u l d  
f o c u s  o n  w o r k i n g  w i t h  c o m p r o m i s e  b i l l  b e f o r e  i t .  

Rep.  Mercer s u g g e s t e d  t h a t  HB 265  b e  amended  t o  i n c l u d e  
a c r o s s - r e f e r e n c e  t o  t h e  MCA s t a t u t e  a d d r e s s i n g  t h e  
a u t h o r i t y  o f  t h e  F i s h  a n d  Game C o m m i s s i o n  t o  r e g u l a t e  
r e c r e a t i o n a l  u s e .  T h a t  s t a t u t e  i s  g 8 7 - 1 - 3 0 3  M C A .  

A t  t h e  r e q u e s t  o f  C h a i r m a n  K e y s e r ,  t h e  s u b c o m m i t t e e  
p r o c e e d e d  t o  a  d i s c u s s i o n  o f  t h e  p r o v i s i o n  o f  H B  2 6 5  
a l l o w i n g  u s e  o f  a l l  t e r r a i n  v e h i c l e s  ( A T V ' s )  a s  s e t  
f o r t h  i n  l i n e s  2 0 - 2 2 ,  p a g e  3 .  Rep. K e y s e r  s a i d  h e  h a d  
p r o b l e m s  w i t h  a l l o w i n g  t h e  u s e  o f  A T V ' S  a l o n g  s t r e a m s  
f l o w i n g  t h r o u g h  p r i v a t e  p r o p e r t y .  Rep.  K e y s e r  s u g g e s t e d  
a  r e s t r i c t i o n  o n  t h e  u s e  o f  ATVts  o n  a l l  s t r e a m s ,  n o t  
j u s t  C l a s s  I1 s t r e a m s .  
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Rep.  M e r c e r  a s k e d  if t h e  s u b c o m m i t t e e  s h o u l d  c o n s i d e r  
a c o m p l e t e  p r o h i b i t i o n  o f  c e r t a i n  r e c r e a t i o n a l  u s e s .  
Dan H e i n z ,  r e p r e s e n t i n g  t h e  M o n t a n a  W i l d l i f e  F e d e r a t i o n ,  
s a i d  h i s  g r o u p  w o u l d  b e  w i l l i n g  t o  a c c e p t  s o m e  r e s t r i c t i o n  
o n  a c t i v i t i e s  t h a t  t h r e a t e n  l a n d o w n e r s ,  b u t  h e  w o u l d  b e  
f a i l i n g  t o  d o  h i s  j o b  i f  h e  d i d n ' t  m e n t i o n  a  c o n c e r n  
a b o u t  r e s t r i c t i o n  o f  s p o r t s m e n ' s  o p t i o n s .  

Rep .  Hammond a s k e d  w h e t h e r  t h e  a u t h o r i t y  o f  t h e  F i s h  a n d  
Game C o m m i s s i o n  g r a n t e d  i n  5 8 7 - 1 - 3 0 3  MCA w o u l d  c o v e r  
t h e  i s s u e  o f  ATV u s e .  

Rep .  K e y s e r  s a i d  t h e  c o n c e r n s  o f  t h e  s u b c o m m i t t e e  w o u l d  
h a v e  t o  b e  d i s c u s s e d  a t  a  l a t e r  d a t e  a n d  t h e  c o m m i t t e e  
a g r e e d  t o  a d j o u r n  u n t i l  7 : 3 0  a . m .  S a t u r d a y ,  J a n u a r y  2 6 .  
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The m e e t i n g  o f  t h e  J u d i c i a r y  s u b c o m m i t t e e  o n  s t r e a m  
a c c e s s  b i l l s  was c a l l e d  t o  o r d e r  by Cha i rman  K e r r y  
K e y s e r  a t  7 : 3 0  a.m. ~ a t u r d a y ,  J a n u a r y  2 6 ,  i n  Room 
312-3 o f  t h e  S t a t e  C a p i t o l .  

A l l  m e n b e r s  w e r e  p r e s e n t ,  a s  were  s e v e r a l  r e p r e s e n t a t i v e s  
o f  i n t e r e s t e d  g r o u p s .  

The c o m m i t t e e  b e g a n  w i t h  a  d i s c u s s i o n  o f  HB 265 ,  S e c t i o n  1, 
s u b s e c t i o n  ( 7 ) ,  w h i c h  d e f i n e s  r e c r e a t i o n a l  u s e .  C h a i r m a n  
K e y s e r  s u g g e s t e d  t h a t  t h e  c o m m i t t e e  d i s c u s s  w h e t h e r  
s u b s e c t i o n  ( 7 ) ( a )  s h o u l d  b e  amended t o  i n c l u d e  p r o h i b i t i o n s  
on  a l l - t e r r a i n  v e h i c l e s  a n d  a c t i v i t i e s  w h i c h  a r e  n o t  
p r i m a r i l y  w a t e r - r e l a t e d ,  s u c h  a s  a r e  i n c l u d e d  i n  s u b s e c t i o n s  
( 7 )  ( b )  ( i i i)  a n d  ( 7 )  ( b )  ( v ) .  

Rep. M e r c e r  s u g g e s t e d  t h a t  s u c h  p r o h i b i t i o n s  b e  a d d e d  
t o  s u b s e c t i o n  ( 7 ) ( a ) ,  w h i c h  c o v e r s  r e c r e a t i o n a l  u s e  o n  
C l a s s  I w a t e r s .  

Rep. K r u e g e r  s a i d  t h a t  h e  was o p p o s e d  t o  moving t h e  
( 7 )  ( b )  ( v )  p r o v i s i o n s  a g a i n s t  " o t h e r  a c t i v i t i e s  which  
a r e  n o t  p r i m a r i l y  w a t e r - r e l a t e d  p l e a s u r e  a c t i v i t i e s "  
t o  C l a s s  I w a t e r s .  The d e s i g n a t i o n  o f  C l a s s  I w a t e r s  
i s  made b e c a u s e  o f  t h e  a b i l i t y  t o  s u p p o r t  a  b r o a d  s p e c t r u m  
o f  a c t i v i t y ,  a n d  a d d i t i o n  t h e  ( v )  p r o h i b i t i o n  c o u l d  
l i m i t  many u s e s ,  h e  s a i d .  Rep. K r u e g e r  s a i d  h e  s h a r e d  
t h e  c o n c e r n  o v e r  t h e  u s e  o f  ATV's, b u t  w o r r i e d  t h a t  
t h e  a d d i t i o n  o f  a n  " o t h e r  a c t i v i t i e s "  p r o v i s i o n  c o u l d  
p r o h i b i t  a c t i v i t i e s  s u c h  a s  h i k i n g  a l o n g  r i v e r b a n k s .  

Rep. M e r c e r  t h e n  s u g g e s t e d  t h a t  ( 7 )  ( a )  b e  amended t o  
i n c l u d e ,  on  p a g e  3 ,  l i n e  1 3 ,  f o l l o w i n g  " w a t e r s "  t h e  
l a n g u a g e  " e x c e p t  t h a t  i t  d o e s  n o t  i n c l u d e ,  w i t h o u t  
p e r m i s s i o n  o f  t h e  l a n d o w n e r :  ( i )  o p e r a t i o n  o f  a l l -  
t e r r a i n  v e h i c l e s  o r  o t h e r  m o t o r i z e d  v e h i c l e s  n o t  
p r i m a r i l y  d e s i g n e d  f o r  o p e r a t i o n  upon t h e  w a t e r . "  
T h a t  amendment was a p p r o v e d  u n a n i m o u s l y  by t h e  c o m m i t t e e .  

Rep. K e y s e r  s u g g e s t e d  t h e  c o m m i t t e e  amend p a g e  5 ,  l i n e  1 3 ,  
by s t r i k i n g  t h e  w o r d s  " u n d e r  l e a s e  on [ t h e  e f f e c t i v e  
d a t e  o f  t h i s  a c t ] . "  Rep. K r u e g e r  moved t o  p a s s  t h e  
amendment ,  a n d  i t  was a p p r o v e d  u n a n i m o u s l y  by t h e  c o m m i t t e e .  
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T h e  c o m m i t t e e  t h e n  moved t o  a d i s c u s s i o n  o f  t h e  t e r m  
" r e c r e a t i o n a l  u s e . "  Rep .  K r u e g e r  s a i d  h e  t h o u g h t  i t  
w o u l d  b e  a  g o o d  i d e a  t o  * n d e x  t o  5 8 7 - 1 - 3 0 3  MCA f o r  a  
d e f i n i t i o n  o f  r e c r e a t i o n a l  r i g h t s .  

Ron W a t e r m a n  a g r e e d ,  s a y i n g  t h e  F i s h  & Game c o m m i s s i o n  
c a n n o t  d e f i n e  r e c r e a t i o n ,  i t  c a n  o n l y  r e g u l a t e  u s e  a s  
p r o v i d e d  i n  8 8 7 - 1 - 3 0 3 .  T h e  c o m m i t t e e  a g r e e d  t o  a m e n d  
S e c t i o n  2 ( p a g e  4 ,  f o l l o w i n g  l i n e  2 3 )  t o  i n c l u d e  a  
r e f e r e n t i a l  t o  8 7 - 1 - 3 0 3 .  B r e n d a  Desmond a g r e e d  t o  
p r e p a r e  a n  a m e n d m e n t  t o  p r e s e n t  a t  t h e  n e x t  m e e t i n g .  

Rep .  M e r c e r  q u e s t i o n e d  w h e t h e r  s u c h  a n  a m e n d m e n t  w o u l d  
b e  a d e q u a t e ,  . s a y i n g  p e r h a p s  a p r o v i s i o n  s h o u l d  b e  
i n c l u d e d  t h a t  w o u l d  a s s i g n  t h e  d u t y  o f  r e g u l a t i o n ,  n o t  
o n l y  t h e  a u t h o r i t y  t o  r e g u l a t e  t o  t h e  F i s h  & Game Com- 
m i s s i o n .  R e p .  K r u e g e r  s a i d  t h e  c r o s s - r e f e r e n c e  t o  
8 7 - 1 - 3 0 3  w o u l d  a l l o w  f l e x i b i l i t y  t o  r e g u l a t e  u s e ,  a n d  
t h a t  a n y  f u r t h e r  c h a n g e  w o u l d  d r a s t i c a l l y  a l t e r  t h e  
b i l l  a n d  r e q u i r e  a  f i s c a l  n o t e .  He s a i d  a l l  t h e  
f o r e s e e a b l e  a s p e c t s  o f  HB 2 6 5  c o u l d  n o t  b e  a d d r e s s e d  
a t  t h i s  t i m e .  

S t a n  B r a d s h a w ,  a t t o r n e y  f o r  t h e  D e p t .  o f  F i s h ,  W i l d l i f e  
a n d  P a r k s ,  s a i d  t h e  m e c h a n i s m s  a r e  a l r e a d y  i n  p l a c e  
f o r  t h e  d e p a r t m e n t  t o  a d d r e s s  r e c r e a t i o n a l  u s e  c o n c e r n s .  
T h o s e  m e c h a n i s m s ,  h e  s a i d ,  a r e  r e l a t i v e l y  i n f o r m a l ,  
b u t  a l l o w  f l e x i b l e ,  p r o b l e m - s p e c i f i c  a p p r o a c h e s  t o  
a d d r e s s  i s s u e s .  

R e p .  M e r c e r  c o u n t e r e d  t h a t  i f  HB 2 6 5  r e m o v e s  t h e  
r e s p o n s i b i l i t y  o f  s t r e a m  r e g u l a t i o n  a n d  p r o t e c t i o n  
f r o m  t h e  l a n d o w n e r ,  t h e  s t a t e  h a s  a d u t y  t o  t a k e  o n  
t h o s e  t a s k s ,  a n d  t o  h a v e  f o r m a l  m e c h a n i s m s  t o  a d d r e s s  
p r o b l e m s .  HB 2 6 5  s h o u l d  a u t h o r i z e  t h e  F i s h  & Game 
t o  p l a c e  r e s t r i c t i o n s  o n  s t r e a m  u s e ,  h e  s a i d .  

M r .  B r a d s h a w  t o l d  t h e  c o m m i t t e e  t h a t  e v e n  i n  t h e  
a b s e n c e  o f  s u c h  f o r m a l  a u t h o r i z a t i o n ,  t h e  F i s h  a n d  
Game C o m m i s s i o n  w o u l d  b e  v e r y  r e s p o n s i v e  t o  c o m p l a i n t s  
a b o u t  s t r e a m  a b u s e  b y  e i t h e r  r e c r e a t i o n i s t s  o r  l a n d -  
o w n e r s .  

R e p .  Hammond q u e s t i o n e d  w h e t h e r  a  s t a t e m e n t  o f  i n t e n t  
c o u l d  b e  a t t a c h e d  t o  t h e  b i l l  d i r e c t i n g  F i s h  a n d  Game 
a c t i o n s ,  i n s t e a d  o f  c o n t a i n i n g  s u c h  l a n g u a g e  i n  t h e  b i l l .  
R e p .  M e r c e r  a s k e d  w h e t h e r  t h e  c o m m i t t e e  h a d  o b j e c t i o n s  
t o  S e c t i o n  7  o f  R e p .  E l l i s o n ' s  p r o p o s e d  b i l l ,  a n d  
w o n d e r e d  w h e t h e r  t h o s e  s p e c i f i c  p r o v i s i o n s  c o u l d  be 
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a d d e d  t o  H B  265.  M r .  Waterman r a i s e d  t h e  i s s u e  o f  a  
p o s s i b l e  n e c e s s a r y  f i s c a l  n o t e  i f  s u c h  p r o v i s i o n s  w e r e  
a d d e d ,  a n d  s a i d  t h e  c o m m i t t e e  s h o u l d  a v o i d  mak ing  
t h e  b i l l  t o o  cumbersome.  

Rep. K r u e g e r  s a i d  t h a t  i f  t h e  b i l l  p r o v e s  t o  b e  u n w o r k a b l e ,  
t h e n  t h e  l e g i s l a t u r e  s h o u l d  l o o k  a t  a d d i n g  s p e c i f i c  
p r o v i s i o n s  c o v e r i n g  F i s h  & Game r e s p o n s i b i l i t i e s .  
He s a i d  t h e  s e n s i t i v i t y  o f  t h e  i s s u e  o f  s t r e a m  a c c e s s  
a n d  t h e  p u b l i c  i n t e r e s t  s n  t h e  i s s u e  would  g u a r a n t e e  
r e s p o n s i b l e  a c t i o n  by t h e  F i s h  & Game Commiss ion.  

Mary W r i g h t  o f  T r o u t  U n l i m i t e d  s a i d  s h e  o p p o s e s  t h e  
i n c l u s i o n  o f  l a n g u a g e  s i m i l a r  t o  t h a t  i n  S e c t i o n  7 o f  
Rep. E l l i s o n ' s  b i l l  b e c a u s e  t h e  F i s h  & Game Commiss ion 
i s  a l r e a d y  c a r r y i n g  o u t  t h o s e  d u t i e s .  

Rep. M e r c e r  s a i d  h e  would  w i t h d r a w  h i s  o b j e c t i o n s  t o  
t h e  l a c k  o f  s p e c i f i c  p r o v i s i o n s  f o r  F i s h  & Game r e s p o n -  
s i b i l i t i e s  i f  t h a t  d e p a r t m e n t  d o e s  i n  f a c t  r e s t r i c t  
a n d  r e g u l a t e  a c t i v i t i e s  t h a t  harm b o t h  l a r g e  a n d  s m a l l  
s t r e a m s .  

Rep. K r u e g e r  s u g g e s t e d  t h a t  a  s t a t e m e n t  o f  i n t e n t  b e  
a t t a c h e d  t o  t h e  b i l l  i n c o r p o r a t i n g  p r o v i s i o n s  f o r  
F i s h  & Game a c t i o n s  b e f o r e  t h e  b i l l  g o e s  b a c k  t o  
c o m m i t t e e .  

The c o m m i t t e e  a g r e e d  t o  d i s c u s s  t h e  i s s u e  o f  b i g  game 
h u n t i n g  a t  i t s  n e x t  m e e t i n g .  

T h e r e  b e i n g  no t i m e  t o  h e a r  a d d i t i o n a l  i s s u e s ,  t h e  sub-  
c o m m i t t e e  a d j o u r n e d  a t  8 : 4 5  a.m. 
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T h e  m e e t i n g  o f  t h e  J u d i c i a r y  s u b c o m m i t t e e  on s t r e a m  
a c c e s s  b i l l s  was  c a l l e d  t o  o r d e r  by  C h a r i m a n  K e r r y  
K e y s e r  a t  7 : 0 0  a . m . ,  J a n u a r y  2 9 ,  1 9 8 5 ,  i n  Room 312-3  
o f  t h e  S t a t e  C a p i t o l .  

A l l  members  o f  t h e  s u b c o m m i t t e e  w e r e  p r e s e n t ,  a s  w e r e  
r e p r e s e n t a t i v e s  o f  s e v e r a l  i n t e r e s t e d  g r o u p s .  

Rep.  K e y s e r  s u g g e s t e d  t h a t  t h e  m e e t i n g  b e g i n  w i t h  a  
d i s c u s s i o n  o f  how t o  i n t e g r a t e  a  r e f e r e n c e  t o  
87 -1 -303  MCA i n t o  HB 2 6 5 .  A t  t h e  l a s t  m e e t i n g  o f  
t h e  s u b c o m i t t e e ,  r e s e a r c h e r  B r e n d a  Desmond was a s k e d  
t o  p r e p a r e  a n  amendmen t  p r o v i d i n g  a  r e f e r e n c e  t o  
87 -1 -303 .  The  amendmen t  s h e  p r e p a r e d  r e a d s  : 

1. P a g e  4 ,  f o l l o w i n g  l i n e  2 3 .  
I n s e r t :  " ( 3 )  The  c o m m i s s i o n  s h a l l  a d o p t  r e g u -  
l a t i o n s  p u r s u a n t  t o  8 7 - 1 - 3 0 3  g o v e r n i n g  r e c r e a t i o n a l  
u s e  o f  c l a s s  I a n d  c l a s s  I1 w a t e r s  i n c l u d i n g  t h e  
e s t a b l i s h m e n t  o f  a  p r o c e d u r e  by w h i c h  a n y  p e r s o n  
may r e q u e s t  t h a t  t h e  t y p e  o r  i n c i d e n c e  o f  s u c h  
u s e  b e  l i m i t e d  i n  t h e  i n t e r e s t  o f  p u b l i c  h e a l t h ,  
p u b l i c  s a f e t y ,  o r  p r o t e c t i o n  o f  p r o p e r t y . "  

Renumber  s u b s e q u e n t  s u b s e c t i o n s .  

Rep.  M e r c e r  a s k e d  i f  t h e  w o r d s  " a n y  p e r s o n  may r e q u e s t "  
w o u l d  mean t h a t  t h e  F i s h  & Game Commiss ion  w o u l d  b e  
r e q u i r e d  t o  g r a n t  a  h e a r i n g .  He a l s o  r a i s e d  t h e  
q u e s t i o n  of  p o s s i b l e  o v e r - r e g u l a t i o n  b y  t h e  F i s h  & Game 
u n d e r  t h e  a u t h o r i t y  g r a n t e d .  He s a i d  h e  was  " h i g h l y  
s u s p i c i o u s "  o f  t h e  l a n g u a g e  r e g a r d i n g  t h e  r e q u i r e m e n t  
o f  a h e a r i n g .  

Rep .  K r u e g e r  s a i d  t h a t  t h e  l e g i s l a t u r e  d o e s  n o t  n e e d  
t o  p r o m u l g a t e  e v e r y  p o s s i b l e  r e g u l a t i o n  t h e  F i s h  & 

Game c o m m i s s i o n  may n e e d  i n  t h e  f u t u r e .  H e  s a i d  t h e  
l e g i s l a t u r e  h a s  t h e  p o w e r  t o  c o r r e c t  p r o b l e m s  a t  a  
l a t e r  t i m e .  

Rep .  M e r c e r  s a i d  t h e  c o m m i t t e e  wou ld  n o t  b e  a d o p t i n g  
r e g u l a t i o n s ,  b u t  r a t h e r  s e t t i n g  up a  f r a m e w o r k  o u t l i n i n g  
w h a t  s o r t  o f  l i m i t a t i o n s  a n d  a u t h o r i t y  w o u l d  b e  g r a n t e d  
t o  t h e  F i s h  & G a m e .  
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Rep. K r u e g e r  s a i d  t h a t  no  r e g u l a t i o n s  w o u l d  b e  a d o p t e d  
by  t h a t  a g e n c y  w i t h o u t  a d e q u a t e  p u b l i c  h e a r i n g  a n d  
i n p u t .  

Rep. M e r c e r  s a i d  h e  was c o n c e r n e d  a b o u t  p o s s i b l e  
p r o b l e m s  t h a t  w o u l d  r e s u l t  f r o m  n o t  s e t t i n g  o u t  c l e a r l y  
t h e  e x t e n t  a n d  l i m i t s  o f  F i s h  a n d  Game a u t h o r i t y  -- 
f o r  i n s t a n c e ,  w o u l d  t h e  c o m m i s s i o n  b e  a l l o w e d  t o  
c l o s e  a  s t r e a m  e n t i r e l y  t o  p r o t e c t  i t  f r o m  d e g r a d a t i o n .  

Ron Waterman s a i d  he b e l i e v e s  t h e  l a n g u a g e  " r e g u l a t e  
a n d  l i m i t "  s e t  o u t  i n  8 7 - 1 - 3 0 3  v e s t s  w i t h  t h e  F i s h  & 

Game s u f f i c i e n t  a u t h o r i t y  t o  a d d r e s s  s t r e a m  p r o b l e m s ,  
i n c l u d i n g  t h e  a u t h o r i t y  t o  c l o s e  a  s t r e a m  i f  n e c e s s a r y .  

R e p .  Hammond moved t h a t  t h e  p r o p o s e d  amendmen t  t o  
H B  265  b e  a d o p t e d .  The amendment  was  u n a n i m o u s l y  a p p r o v e d ,  
b u t  w i t h  R e p s .  K e y s e r  a n d  M e r c e r  e x p r e s s i n g  some r e s e r -  
v a t i o n s  a b o u t  i t s  a d e q u a c y .  

Rep. M e r c e r  s a i d  he  h a d  p r o b l e m s  w i t h  t h e  s e c t i o n  o f  
H B  265  w h i c h  d e f i n e s  r e c r e a t i o n a l  u s e .  The way i n  
w h i c h  t h e  b i l l  c u r r e n t l y  d e f i n e s  r e c r e a t i o n a l  u s e  i s  
c o n f u s i n g ,  h e  s a i d .  He s u g g e s t e d  t h a t  t h e  t e r m  be 
d e f i n e d  a t  t h e  b e g i n n i n g  o f  t h e  b i l l ,  a n d  t h a t  r e s t r i c t i o n s  
o n  t h a t  u s e  a s  d e f i n e d  s h o u l d  b e  n o t e d  l a t e r  i n  t h e  
b i l l .  He showed t h e  c o m m i t t e e  a  r e v i s i o n  h e  h a d  
p r e p a r e d ,  a n d  s a i d  h e  wou ld  h a v e  i t  p r i n t e d  a n d  
d i s t r i b u t e d  t o  t h e  c o m m i t t e e .  A r ' r e r  r e v i e w i n g  Rep.  
M e r c e r ' s  p r o p o s e d  r e v i s i o n ,  M r .  L,;..:erc2n s a i d  h e  f e l t  
t h a t  Rep.  M e r c e r ' s  work h e l p e d  cl . i f ?  t h e  i n t e n t  o f  
H B  265 ,  a n d  s t a y e d  w i t h i n  t h e  s p - r i t  o f  t h e  S u p r e m e  
C o u r t  d e c i s i o n .  

The  s u b c o m m i t t e e  d e c i d e d  t o  a d d r e s s  t h e  q u e s t i o n  o f  
p r e s c r i p t i v e  e a s e m e n t s  a f t e r  t h e  e n t i r e  c o m m i t t e e  h a d  
h e a r d  Rep. O r v a l  E l l i s o n ' s  p r o p o s e d  bill (set for 
h e a r i n g  i n  c o m m i t t e e  2 / 1 / 8 5 ) .  

R e p .  K e y s e r  s u g g e s t e d  t h a t  i n  i t s  n e x t  m e e t i n g  t h e  
s u b c o m m i t t e e  s h o u l d  d i s c u s s  t h e  i s s u e s  o f  u p l a n d  a n d  
b i g  game h u n t i n g ,  o v e r  w h i c h  h e  s a i d  t h e r e  i s  a  
good  d e a l  o f  c o n c e r n .  

M r .  Waterman s u g g e s t e d  t h a t  t h e  s u b c o m m i t t e e  d e c i d e  
o n  w h e t h e r  t o  a p p r o v e  t h e  amendment  t o  H B  265  s u g g e s t e d  
by Rep.  Ream. T h a t  amendment ,  on  P a g e  2 ,  l i n e  7 ,  w o u l d  
a d d  t h e  w o r d s  " w h i l e  f l o w i n g  t h r o u g h  s u c h  l a n d s "  a f t e r  
" l a n d s " .  Rep.  K r u e g e r  moved t h e  amendmen t  b e  a d o p t e d ,  
a n d  t h e  c o m m i t t e e  u n a n i m o u s l y  d i d  s o .  
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The  m e e t i n g  o f  t h e  J u d i c i a r y  S u b c o m m i t t e e  w a s  c a l l e d  
t o  o r d e r  a t  5 : 0 0  p.m. by  C h a i r m a n  K e r r y  K e y s e r .  A l l  
members  w e r e  p r e s e n t ,  a s  w e r e  r e p r e s e n t a t i v e s  o f  
s e v e r a l  i n t e r e s t e d  g r o u p s .  

Rep.  K e y s e r  s u g g e s t e d  t h a t  t h e  s u b c o m m i t t e e  b e g i n  
w i t h  a  d i s c u s s i o n  o f  t h e  d e f i n i t i o n  o f  s u r f a c e  w a t e r ,  
s i n c e  Rep .  M e r z e r  h a d  e x p r e s s e d  p r o b l e m s  w i t h  t h e  
l a c k  o f  a c l e a r  d e f i n i t i o n  i n  H B  265 .  He s u g g e s t e d  

. a  d e f i n i t i o n  o f  s u r f a c e  w a t e r  w h i c h  w o u l d  c o v e r  t h e  
a c t u a l  w a t e r  i n  a  s t r e a m ,  a l o n g  w i t h  t h e  b a n k s  a n d  
b e d .  

2 e p .  K r u e g e r  s a i d  h e  h a d  no c o n c e p t u a l  p r o b l e m  w i t h  
s u c h  d e f i n i t i o n ,  b u t  wou ld  l i k e  t o  h e a r  m o r e  d i s c u s s i o n  
o f  i t .  Rep.  Hammond s a i d  h e  h a d  no  p r o b l e m  w i t h  s u c h  
a d e f i n i t i o n .  

Ron Wate rman  s a i d  h e  t h o u g h t  a  d e f i n i t i o n  o f  s u r f a c e  
w a t e r  w o u l d  a d d  c o n s i s t e n c y  a n d  c l a r i t y  t o  t h e  b i l l .  

Rep. K e y s e r  s a i d  t h a t  t h e  d e f i n i t i o n  o f  s u r f a c e  w a t e r  
s u g g e s t e d  b y  Rep.  M e r c e r  was a p p r o p r i a t e ,  a n d  r e f l e c t s  
t h e  o p i n i o n  o f  t h e  Supreme  C o u r t .  

R e s e a r c h e r  B r e n d a  Desmond s u g g e s t e d ,  t h a t  a  " t i g h t e n e d  
up"  v e r s i o n  o f  t h e  d e f i n i t i o n  o f  s u r f a c e  w a t e r  t h a t  
a p p e a r e d  o n  p a g e  2 ,  l i n e s  1 7 - 1 9  o f  t h e  y e l l o w - c o d e d  
d r a f t  s h o u l d  b e  a d d e d  t o  t h e  p r o p o s e d  b i l l .  T h e  d e f -  
i n i t i o n  was  t o  b e  p r e s e n t e d  a t  t h e  n e x t  c o m m i t t e e  
m e e t i n g  f o r  a p p r o v a l .  

Rep.  M e r c e r  s a i d  t h a t  i n  t h e  y e l l o w  c o p y  t h e r e  i s  no  
d e f i n i t i o n  o f  r e c r e a t i o n a l  u s e .  M r .  Waterman s a i d  
s u c h  a  d e f i n i t i o n  i s  u n n e c e s s a r y ,  s i n c e  t h e  b i l l  s p e l l s  
o u t  s p e c i f i c a l l y  w h a t  t y p e s  o f  r e c r e a t i o n  c a n n o t  t a k e  
? l a c e .  

Rep.  K e y s e r  a g r e e d ,  s a y i n g  t h e  c o m m i t t e e  s h o u l d  n o t  
b r i n g  e x t r a  c o n f u s i o n  t o  t h e  m e a s u r e .  H e  a s k e d  i f  
t h e  c o m m i t t e e  c o u l d  work w i t h  t h e  t e x t  o f  t h e  b l u e -  
c o d e d  b i l l .  
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Ron Waterman n o t e d  t h a t  t h e  u n d e r s c o r e d  p o r t i o n s  o f  
t h e  b l u e  w o r k i n g  c o p y  w e r e  h i s  own a d d i t i o n s ,  a n d  
s h o u l d  b e  c o n s i d e r e d  a n d  r e j e c t e d  o r  a d o p t e d  by  t h e  
c o m m i t t e e .  The  o n l y  e x c e p t i o n  i s  t h e  u n d e r l i n e d  p o r t i o n  
o n  p a g e  9 ,  l i n e  1 7 ,  w h i c h  was  s u g g e s t e d  by  t h e  L e g i s -  
l a t i v e  C o u n c i l .  

Rep.  E l l i s o n  s a i d  h e  w a n t e d  t h e  c o m m i t t e e  t o  know 
h e  h a d  s e r i o u s  p r o b l e m s  w i t h  t h e  s u g g e s t e d  d e f i n i t i o n  
o f  s u r f a c e  w a t e r .  

P h i l  S t r o p e ,  a t t o r n e y  f o r  t h e  S w e e t g r a s s  C o u n t y  P r o -  
t e c t i v e  A s s o c i a t i o n ,  a g r e e d  w i t h  Rep .  E l l i s o n .  He s a i d  
i t  i s  t h e  v i e w  o f  h i s  o r g a n i z a t i o n  t h a t  t h e  S u p r e m e  
C o u r t  h a d  p r o v i d e d  f o r  p r i v a t e  o w n e r s h i p  o f  l a n d  up  
t o  t h e  l ow  w a t e r  m a r k ,  a l l o w i n g  a  l i m i t e d  r e c r e a t i o n a l  
" e a s e m e n t  o f  s o r t s "  f o r  n a v i g a t i o n  a n d  f i s h i n g  up  t o  
t h e  h i g h  w a t e r  mark .  He s a i d  t h a t  t h e  d e f i n i t i o n  o f  
s u r f a c e  w a t e r  s h o u l d  d e s i g n a t e  o n l y  t h e  a c t u a l  w a t e r ,  
a n d  o n l y  u p  t o  t h e  l o w  w a t e r  m a r k .  On t h a t  s c o r e ,  h e  
s a i d ,  l a n d o w n e r s  a r e  " i n  f u n d a m e n t a l  d i s a g r e e m e n t "  w i t h  
a n y  o t h e r  d e f i n i t i o n  o f  s u r f a c e  w a t e r .  

Rep .  K e y s e r  s a i d  t h a t  t h e  c o m m i t t e e  was  o p e r a t i n g  u n d e r  
t h e  a s s u m p t i o n  t h a t  t h e  Supreme  C o u r t  d e f i n e d  s u r f a c e  
w a t e r  a s  e x t e n d i n g  t o  t h e  h i g h  w a t e r  m a r k .  The c o m m i t t e e  
h a s  d e f i n e d  t h e  h i g h  w a t e r  m a r k  t o  2 r o t e c t  l a n d o w n e r s ,  
h e  s a i d .  

M r .  S t r o p e  s t a t e d  t h a t  a r e a s  o f  a  s t r e a m b a n k  b e t w e e n  
t h e  s p r i n g  h i g h  w a t e r  mark a n d  t h e  f a l l  l o w  w a t e r  mark  
a r e  owned by t h e  a b u t t i n g  p r o p e r t y  o w n e r ,  a n d  t h a t  t h e  
p u b l i c  h a s  no  new r i g h t  i n  t h a t  e x p o s e d  s h o r e l i n e .  H e  
c o n t i n u e d  t o  e x p r e s s  d i s a g r e e m e n t  w i t h  a n y  d e f i n i t i o n  
o f  s u r f a c e  w a t e r  t h a t  w o u l d  e n d e a v o r  t o  c r e a t e  a  p u b l i c  
r i g h t  t o  u s e  t h e  s p a c e  b e t w e e n  h i g h  a n d  l o w  w a t e r  m a r k s  

Rep .  M e r c e r  s a i d  h e  d i s a g r e e d  w i t h  M r .  S t r o p e  t h a t  t h e  
S u p r e m e  C o u r t  was  o n l y  t a l k i n g  a b o u t  " w e t  s t u f f "  when 
it e n t e r e d  i t s  s t r e a m  a c c e s s  d e c i s i o n s .  He m a i n t a i n e d  
t h a t  t h e  s t a t e  h a s  t h e  r i g h t  t o  d e c i d e  how l a n d  t h a t  i s  
s o m e t i m e s  o c c u p i e d  by  w a t e r  i s  u s e d .  The  l a n d o w n e r ' s  
p r o t e c t i ~ n ,  s a i d  Rep. M e r c e r ,  i s  t h a t  h e  h a s  t h e  r i g h t  
t o  g r a n t  p e r m i s s i o n  f o r  u s e s  t h a t  g o  on  h i s  l a n d .  

M r .  ~ ? a t e r m a n  s a i d  t h a t  u n d e r  t h e  H i l d r e t h  d e c i s i o n ,  t h e  
m e a n i n g  o f  t h e  C o u r t  w i t h  r e g a r d  t o  s u r f a c e  w a t e r  i s  
c l e a r ,  a n d  t h a t  Rep.  M e r c e r  i s  c o r r e c t  i n  h i s  i n t e r p r e t a t i o n .  

M r .  Waterman s u g g e s t e d  t h a t  t h e  p r o p o s e d  l e g i s l a t i o n  
i n c l u d e  a  d e f i n i t i o n  o f  " s u r f a c e  w a t e r  f o r  d e f i n i n g  
t h e  p u b l i c ' s  r i g h t  o f  u s e . "  S u c h  a  d e f i n i t i o n ,  h e  s a i d ,  
w o u l d  n o t  i n f r i n g e  o n  t h e  q u e s t i o n  o f  o w n e r s h i p .  
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R e p .  K r u e g e r  s a i d  t h e  c o m m i t t e e  m u s t  b e  c a r e f u l  n o t  
t o  t a k e  a w a y  a n y  o w n e r s h i p  r i g h t s ,  a n d  t h a t  t h e  l a n g u a g e  
s u g g e s t e d  b y  M r .  W a t e r m a n  m e e t s  t h a t  r e s p o n s i b i l i t y .  

R e p .  Hammond moved t h a t  t h e  c o m m i t t e e  a d o p t  a  d e f i n i t i o n  
o f  " s u r f a c e  w a t e r "  t h a t  w o u l d  i n c l u d e  t h e  p h r a s e :  
" s u r f a c e  w a t e r  f o r  t h e  p u r p o s e  o f  d e t e r m i n i n g  t h e  p u b l i c ' s  
a c c e s s  f o r  r e c r e a t i o n a l  u s e  m e a n s  . . . ." T h a t  m o t i o n  
w a s  u n a n i m o u s l y  a p p r o v e d .  

Dan H e i n z ,  r e p r e s e n t i n g  t h e  M o n t a n a  W i l d l i f e  F e d e r a t i o n ,  
a s k e d  t h a t  t h e  c o m m i t t e e  d i s c u s s  t h e  i s s u e  o f  b i g  game 
h u n t i n g ,  s p e c i f i c a l l y  p a g e  4 ,  l i n e s  1 7 - 2 4  o f  t h e  b l u e -  
c o d e d  c o p y .  

Rep .  M e r c e r  s a i d  t h e  e n t i r e  p r o v i s i o n  r e g u l a t i o n  b i g  
game h u n t i n g  ( l i n e s  1 7 - 2 4 )  w a s  u n n e c e s s a r y ,  b e c a u s e  
r e s t r i c t i o n s  o n  b i g  game h u n t i n g  s h o u l d  b e  u n i f o r m  o n  
a l l  w a t e r s .  

R e p .  K r u e g e r  s a i d  t h a t  l i n e s  1 7 - 2 4  a r e  n e c e s s a r y ,  
b e c a u s e  t h e  d i s t i n c t i o n  b e t w e e n  a c t i v i t i e s  t h a t  c a n  
b e  s u p p o r t e d  o n  C l a s s  I a n d  C l a s s  I1 s t r e a m s  i s  n e c e s -  
s a r y .  T h a t  d i s t i n c t i o n ,  h e  s a i d ,  p r o v i d e s  p r o t e c t i o n  
f o r  C l a s s  I1 s t r e a m s .  A s i n g l e  c l a s s  d e f i n i t i o n  c o u l d  
n o t  p r o v i d e  a d e q u a t e  p r o t e c t i o n  f o r  a l l  t h e  s t a t e ' s  
s t r e a m s .  

R e p .  K r u e g e r  s a i d  h e  c o u l d  e n v i s i o n  i n s t a n c e s  w h e r e  
C l a s s  I s t r e a m s  c o u l d  s u p p o r t  b i g  game h u n t i n g .  

M r .  H e i n z  s a i d  h e  r e c o g n i z e s  t h e  h a z a r d  o f  h u n t i n g  o n  
s m a l l  s t r e a m s ,  b u t  s t r e s s e d  h i s  i n t e n t i o n  t o  d e f e n d  
s p o r t s m e n ' s  r i g h t s  t o  h u n t  o n  l a r g e  s t r e a m s .  

Rep .  K e y s e r  a s k e d  i f  i t  w a s  t r u e  t h a t  b i g  game c o u l d  
s a f e l y  b e  h u n t e d  o n  s t r e a m b a n k s .  He s a i d  i t  s e e m s  
t h a t  h u n t i n g  o n  a  s t r e a m  c o u l d  c r e a t e  a  d a n g e r o u s  
s i t u a t i o n .  

M r .  H e i n z  s a i d  t h a t  t h o s e  h a z a r d s  w o u l d  a p p l y  i n  
many h u n t i n g  s i t u a t i o n s  a n d  r e l y  o n  t h e  r e s p o n s i b l e  
a c t i o n s  o f  h u n t e r s  t o  a v o i d  d a n g e r o u s  s i t u a t i o n s .  He 
s a i d  f l o a t - h u n t i n g  i s  a w e l l - e s t a b l i s h e d  u s e  i n  many 
a r e a s .  T h e  M o n t a n a  W i l d l i f e  F e d e r a t i o n  d o e s  n o t  
w a n t  t o  b e  u n r e a s o n a b l e ,  a n d  w i l l  n o t  p u s h  f o r  b i g  
game h u n t i n g  o n  s m a l l  s t r e a m s ,  h e  s a i d .  

M r .  W a t e r m a n  s a i d  t h a t  when t h e  S u p r e m e  C o u r t  d e f i n e d  
r e c r e a t i o n a l  u s e ,  i t  d i d  n o t  r e s t r i c t  b i g  game h u n t i n g .  
P a g e  4 ,  s u b s e c t i o n  4 o f  t h e  b l u e - c o d e d  c o p y  d o e s  n o t  
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r e c o g n i z e  a  q u e s t i o n  o f  w h e t h e r  b i g  game h u n t i n g  w o u l d  
b e  a l l o w e d ,  i t  a s s u m e s  s u c h  a n  a l l o w a n c e  a n d  a d d r e s s e s  
t h e  r e g u l a t i o n  o f  i t .  

He s u g g e s t e d  l a n g u a g e  b e  i n c l u d e d  t h a t  w o u l d  s a y  " E x c e p t  
a s  a l l o w e d  by  t h e  c o m m i s s i o n ,  b i g  game h u n t i n g  w i l l  n o t  
be  a l l o w e d  w i t h i n  t h e  o r d i n a r y  h i g h  w a t e r  m a r k . "  T h a t  
w o u l d  a d d r e s s  t h e  p r o b l e m  a n d  s t i l l  n o t  a b a n d o n  t h e  
l a n g u a g e  o f  s u b s e c t i o n  4 ,  h e  s a i d .  

Mary W r i g h t  o f  T r o u t  U n l i m i t e d  o b j e c t e d  t o  t h a t  a p p r o a c h ,  
w h i c h  w o u l d  c l o s e  s i g n i f i c a n t  a r e a s  t o  r e c r e a t i o n a l  u s e  
u n t i l  t h e  F i s h  a n d  Game Commiss ion  o p e n s  t h e m  u p  a g a i n .  
S u c h  a  move wou ld  p l a c e  a  b i g  b u r d e n ,  f i n a n c i a l l y  a n d  
w i t h  r e s p e c t  t o  r u l e - m a k i n 9 , o n  t h e  c o m m i s s i o n ,  s h e  s a i d .  

Rep. M e r c e r  s a i d  h e  f e e l s  t h a t  t h e r e  i s  a  b i g  d i f f e r e n c e  
b e t w e e n  h u n t i n g  o n  a  r i v e r  a n d  h u n t i n g  o n  l a n d .  He 
s a i d  p o p u l a t i o n  a n d  l i v e s t o c k  d e n s i t y  i s  much  g r e a t e r  
on  r i v e r s ,  a n d  t h a t  l a n d o w n e r s  s h o u l d  b e  c o n s i d e r e d .  
P e r m i s s i o n  t o  h u n t  i s  a  n e c e s s i t y ,  he  s a i d .  

M r .  Waterman s a i d  t h a t  p o p u l a t i o n  d e n s i t y  was  o n l y  a  
p r o b l e m  a l o n g  a  h a n d f u l  o f  C l a s s  I r i v e r s .  

M r .  H e i n z  r e s t a t e d  h i s  p o s i t i o n  t h a t  h u n t i n g  o n  r i v e r s  
i s  a  ha rd -won  r i g h t  g r a n t e d  t o  s p o r t s m e n  by t h e  S u p r e m e  
C o u r t ,  a n d  t h a t  h i s  g r o u p  o p p o s e s  h a v i n g  t o  a s k  l a n d -  
o w n e r  p e r m i s s i o n .  He s a i d  t h e  g r o u p  w o u l d  b e  q u i t e  
w i l l i n g  t o  a c c e p t  F i s h  a n d  Game r e s t r i c t i o n s  o n  h u n t i n g  
i n  t h e s e  a r e a s .  

Rep. M e r c e r  s a i d  t h e  F i s h  a n d  G a m e  w o u l d  s t i l l  h a v e  a 
r i g h t  t o  c l o s e  a n y  a r e a ,  b u t  t h a t  t h e  l e g i s l a t u r e  s h o u l d  
g o  a s t e p  f u r t h e r  a n d  s a y  t h a t  w h e n e v e r  b i g  game h u n t i n g  
i s  g o i n g  t o  t a k e  p l a c e  o n  p r i v a t e  l a n d  --  e v e n  i n  w a t e r s  
o n  p r i v a t e  l a n d  -- t h e  l a n d o w n e r  s h o u l d  b e  a b l e  t o  
r e g u l a t z  i t .  H e  s a i d  t h e  l e g i s l a t u r e  h a s  t h e  r i g h t  t o  
p r o h i b i t  r e c r e a t i o n a l  u s e s ,  a n d  c a n  u s e  p r i v a t e  l a n d o w n e r  
h e l p  i n  d o i n g  s o .  

Rep. E l l i s o n  s a i d  h e  w a n t e d  t o  see  h u n t i n g  p r o h i b i t e d  
w h e r e  b e d s  a n d  b a n k s  a r e  p r i v a t e l y  owned .  

The  c o m m i t t e e  a g r e e d  t o  a d j o u r n  a n d  t a k e  up  t h e  q u e s t i o n s  
o f  h u n t i n g  a n d  p o r t a g e  a t  i t s  n e x t  m e e t i n g .  
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T h e  m e e t i n g  o f  t h e  J u d i c a r y  s u b c o m m i t t e e  o n  s t r e a m  
a c c e s s  b i l l s  w a s  c a l l e d  t o  o r d e r  b y  C h a i r m a n  K e r r y  
K e y s e r  a t  5 : 0 0  p.m. A l l  m e m b e r s  w e r e  p r e s e n t ,  a s  
w e r e  r e p r e s e n t a t i v e s  o f  s e v e r a l  i n t e r e s t e d  g r o u p s .  
T h e  c o m m i t t e e  b e g a n  w o r k  w i t h  a  r e v i s e d  b i l l ,  s h o w i n g  
a m e n d m e n t s  a n d  a d d i t i o n s  made t o  d a t e ,  a n d  c o l o r - c o d e d  
a s  t h e  " t e a l  b i l l . "  

Ron W a t e r m a n  d i r e c t e d  t h e  c o m m i t t e e ' s  a t t e n t i o n  t o  
P a g e  4 ,  l i n e s  1 8 - 2 1  o f  t h e  t e a l  b i l l ,  t o  new l a n g u a g e  
r e s t r i c t i n g  b i g  game h u n t i n g  a l o n g  s t r e a m s .  

Dan H e i n z ,  r e p r e s e n t i n g  t h e  M o n t a n a  W i l d l i f e  F e d e r a t i o n ,  
s a i d  t h a t  h e  d i s a g r e e d  w i t h  t h e  p r o v i s i o n .  He s a i d  i t  
i s  t h e  MtiF's  p e r c e p t i o n  t h a t  t h e  S u p r e m e  C o u r t ' s  
H i l d r e t h  d e c i s i o n  g a v e  s p o r t s m e n  t h e  r i g h t  t o  p u r s u e  
w a t e r - r e l a t e d  r e c r e a t i o n a l  a c t i v i t y  w i t h i n  t h e  h i g h  
w a t e r  m a r k s ,  a n d  t h a t  h i s  g r o u p  w o u l d  s t a n d  f i r m  o n  
t h a t  r i g h t ,  s u b j e c t  t o  b i g  game h u n t i n g  r e s t r i c t i o n s  
s e t  b y  t h e  F i s h  a n d  G a m e .  

R e p .  K e y s e r  a s k e d  w h e t h e r  i t  w a s  a p p r o p r i a t e  f o r  t h e  
l a w  t o  g i v e  t h e  b i g  game h u n t e r  m o r e  r i g h t s  t h a n  t h e  
l a n d o w n e r .  H e  n o t e d  t h a t  t h e  l a w  s a y s  y o u  m u s t  g e t  
p e r m i s s i o n  o f  t h e  l a n d o w n e r  t o  h u n t  o n  p r i v a t e  l a n d  
o t h e r  t h a n  s t r e a m s .  

M r .  H e i n z  s a i d  t h e  l a n d o w n e r ' s  r i g h t s  d o  n o t  a p p l y  
b e t w e e n  t h e  h i g h  a n d  l o w  w a t e r  m a r k s  o f  a  s t r e a m .  He 
s a i d  h i s  g r o l l p  i s  o n l y  c l a i m i n g  i t s  r i g h t  t o  r e c r e a t i o n ,  
a n d  w i l l  n o t  a c c e p t  a  b l a n k e t  e x c l u s i o n  o f  t h a t  r i g h t .  

M r .  W a t e r m a n  a s k e d  i f  Mr. H e i n z  r e c o g n i z e d  a n  i n c o n s i s -  
t e n c y  i n  t h e  w i l l i n g n e s s  t o  a c c e p t  r e g u l a t i o n  b y  t h e  
F i s h  a n d  Game C o m m i s s i o n ,  b u t  n o t  b y  t h e  l e g i s l a t u r e .  

R e p .  K r u e g e r  s u g g e s t e d  t h a t  d i s c u s s i o n  o f  t h i s  c o n t r o -  
v e r s i a l  i s s u e  b e  t e m p o r a r i l y  d i s c o n t i n u e d ,  a n d  t h a t  t h e  
c o m m i t t e e  move o n  t o  a d i s c u s s i o n  o f  t h e  p o r t a g e  i s s u e .  

T h e  c o m m i t t e e  t u r n e d  t o  p a g e  5 ,  new s e c t i o n  3 . o f  t h e  
t e a l  c o p y  t o  d i s c u s s  p o r t a g e .  
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Rep. K e y s e r  a s k e d  i f  a n y o n e  a t  t h e  m e e t i n g  h a d  a  
p r o b l e m  w i t h  t h e  s e c t i o n  o n  p o r t a g e ,  i n  a n  a t t e m p t  
t o  d e f i n e  t h e  a r e a s  o f  d i f f e r e n c e .  

Dave D o n a l d s o n ,  r e p r e s e n t i n g  t h e  M o n t a n a  A s s o c i a t i o n  
o f  C o n s e r v a t i o n  D i s t r i c t s ,  s a i d  t h a t  h e  h a d  no  f u n d a -  
m e n t a l  p r o b l e m s  w i t h  t h e  s e c t i o n ,  b u t  w o n d e r e d  w h e t h e r  
i t  was  a p p r o p r i a t e  t o  a l l o w  " s u p e r v i s o r s "  a s  d e f i n e d  
i n  t h e  b i l l  t o  i n t e r p r e t  " r i g h t s . "  

M r .  Waterman s a i d  t h e  d e f i n i t i o n  o f  " s u p e r v i s o r s "  
i n c l u d e s  n o t  o n l y  c o n s e r v a t i o n  d i s t r i c t s ,  b u t  c o u n t y  
c o m m i s s i o n e r s ,  t h e  s o i l  c o n s e r v a t i o n  s e r v i c e  a n d  
g r a z i n g  d i s t r i c t s ,  a n d  t h a t  b o t h  r e s p o n s i b i l i t i e s  
a n d  p r o t e c t i o n  f r o m  l i a b i l i t y  a r e  p r o v i d e d  f o r  
" s u p e r v i s a r s .  I' 

S t a n  B r a d s h a w ,  a t t o r n e y  f o r  t h e  F i s h  a n d  Game c o m m i s s i o n ,  
s a i d  t h a t  t h e  p r o c e d u r e s  o u t l i n e d  i n  t h e  p o r t a g e  
s e c t i o n ,  a n d  t h e  r e s p o n s i b i l i t i e s  t o  w h i c h  M r .  D o n a l d s o n  
r e f e r r e d ,  w e r e  " p i r a t e d "  f r o m  t h e  S t r e a m b e d  P r e s e r v a t i o n  
A c t ,  w h i c h  h a s  b e e n  e f f e c t i v e ,  a n d  s e e m e d  l i k e  a  l o g i c a l  
? l a c e  t o  s t a r t .  

Rep. M e r c e r  s u g g e s t e d  t h a t  t h e  c o m m i t t e e  t a k e  u p  t h e  
q u e s t i o n  o f  " b a r r i e r s "  a s  d e f i n e d  i n  S e c t i o n  3 ,  s u b s e c t i o n  
2 ( p .  6 ,  l i n e s  3 - 1 0 ) .  He s a i P  t h a t  i f  a n  a r t i c l e  d o ? s  
n o t  o b s t r u c t ,  t h e n  i t  c a n n o t  b e  a  b a r r i e r .  He s u g g e s t e d  
t h a t  t h e  word  " s t r u c t u r e "  b e  i n s e r t e d  i n  p l a c e  o f  t h e  
word  " b a r r i e r "  i n  l i n e s  6-10 .  

M r .  Waterman a g r e e d  t h a t  t h e  s u g g e s t i o n  made b y  3 e p .  
M e r c e r  w o u l d  a l l o w  l a n d o w n e r s  t o  c r e a t e  o b s t r u c t i o n s  
t h a t  w o u l d  s t i l l  a l l o w  f o r  r e c r e a t i o n a l  u s e .  The  
c o m m i t t e e  a g r e e d  t o  amend S e c t i o n  3 ,  s u b s e c t i o n  2 ,  t o  
d e l e t e  t h e  word  " b a r r i e r "  i n  l i n e s  6 ,  7 ,  a n d  1 0 ,  a n d  
t o  r e p l a c e  i t  w i t h  t h e  word  " s t r u c t u r e , "  a n d  t o  
d e l e t e  t h e  w o r d s  " i s  d e s i g n e d  n 3 t  t o  a n d "  f r o m  l i n e  7 .  

Rep. M e r c e r  q u e s t i o n e d  w h e t h e r  t h e  l a n g u a g e  o f  S e c t i o n  3 ,  
s u b s e c t i o n  ( 3 )  (j) would  a l l o w  f o r  a  c h a n g e  "down t h e  
l i n e "  i f  a n  e s t a b l i s h e d  p o r t a g e  r o u t e  s h o u l d  f o r  some 
r e a s o n  become u n u s a b l e .  M r .  B r a d s h a w  s a i d  i t  was  h i s  
f e e l i n g  t h a t  t h e  e x i s t e n c e  o f  a  p r o c e s s  a s  d e f i n e d  i n  
t h e  s e c t i o n  w o u l d  a l l o w  f o r  e s t a b l i s h m e n t  o f  a  new p o r t a g e  
r o u t e  s h o u l d  t h a t  become n e c e s s a r y .  

P h i l  S t r o p e ,  a t t o r n e y  f o r  t h e  S w e e t g r a s s  C o u n t y  P r o t e c t i v e  
~ s s o c i a t i o n ,  s a i d  t h e  l a n g u a g e  i n  t h e  S u p r e m e  C o u r t  
o p i n i o n  r e f e r s  t o  b a r r i e r s  o n l y  i n  t h e  w a t e r ,  a n d  n o t  t o  
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b a r r i e r s  b e t w e e n  t h e  l o w  a n d  h i g h  w a t e r  mark .  H e  s a i d  
t h a t  t o  d i s a l l o w  o r  r e g u l a t e  s u c h  b a r r i e r s  w o u l d  b e  
s e t t i n g  t h e  s t a g e  f o r  t h e  l e g i s l a t i o n  t o  b e  o v e r t u r n e d  
i n  l i t i g a t i o n .  

Rep .  K e y s e r  s a i d  t h a t  t h e  p o r t a g e  i s s u e  b e i n g  d i s c u s s e d  
r e f e r r e d  s t r i c t l y  t o  b a r r i e r s  i n  t h e  w a t e r ,  a n d  a s k e d  
w h e r e  t h e r e  w o u l d  b e  a  p r o b l e m  w i t h  b a r r i e r s  o u t s i d e  
t h e  w a t e r .  

M r .  S t r o p e  s a i d  t h a t  i f  t h e  d e f i n i t i o n  o f  " s u r f a c e  
w a t e r "  w e r e  t o  i n c l u d e  t h e  b e d  a n d  b a n k s  up t o  t h e  
h i g h  w a t e r  m a r k ,  t h e n  a  b a r r i e r  i n  t h a t  a r e a  w o u l d  
c r e a t e  a  p u b l i c  r i g h t  t o  p o r t a g e  a r o u n d  b a r r i e r s  t h a t  
w e r e  n o t  i n  t h e  wa te r .  

Rep.  M e r c e r  s u g g e s t e d  t h a t  p e r h a p s  t h e  d e f i n i t i o n  o f  
b a r r i e r  s h o u l d  b e  l i m i t e d  t o  s t r u c t u r e s  i n  t h e  w a t e r  
o n l y ,  " j u s t  t h e  w e t  s t u f f , "  a n d  n o t  t h e  s u r f a c e  w a t e r .  

M r .  Wa te rman  r e f e r r e d  t o  t h e  H i l d r e t h  d e c i s i o n ,  i n  
w h i c h  t h e  i s s u e  was  a  c a b l e  s t r e t c h e d  j u s t  a b o v e  t h e  
w a t e r ,  w h i c h  e f f e c t i v e l y  p r o h i b i t e d  r e c r e a t i o n a l  u s e  
o f  t h e  s t r e a m .  H e  s u g g e s t e d  t h a t  t h e  d e f i n i t i o n  o f  
b a r r i e r  m i g h t  be  amended  t o  mean a  s t r u c t u r e  w h i c h  
p r o h i b i t s  " r e c r e a t i o n a l  u s e  o f  s u r f a c e  w a t e r . "  

Rep .  K r u e g e r  s a i d  t h e  c o m m i t t e e  s h o u l d  a v o i d  g e t t i n g  
i n t o  t h e  h i g h  w a t e r  mark / low w a t e r  mark  i s s u e ,  a n d  
a d d r e s s  t h e  q u e s t i o n  o f  a c t u a l  b a r r i e r s  t o  r e c r e a t i o n a l  
u s e .  

M r .  S t r o p e  m a i n t a i n e d  t h a t  r e c r e a t i o n i s t s  a r e  a t t e m p t i n g  
t o  e x p a n d  t h e  a r e a  a l l o w e d  f o r  r e c r e a t i o n a l  u s e ,  a n d  t h a t  
t h e  S u p r e m e  C o u r t  d e c i s i o n s  s u p p o r t  a  w a t e r - r e l a t e d  
r i g h t  o n l y ,  a n d  n o t  a  r i g h t  t o  u s e  o r  t r a v e l  on  b a n k s  
o r  b e d s  a b o v e  t h e  l o w - w a t e r  m a r k .  

M r .  B r a d s h a w  s a i d  t h a t  t h e  Supreme  C o u r t  h a s  s p e c i f i c a l l y  
a l l o w e d  r e c r e a t i o n a l  u s e  t o  t h e  h i g h  w a t e r  l i n e ,  a n d  t h e  
r i g h t  t o  p o r t a g e ,  a n d  s u g g e s t e d  t h a t  M r .  S t r o p e ' s  
c o n c e r n  i s  i l l - f o u n d e d .  

B i l l  A s h e r ,  r e p r e s e n t i n g  t h e  A g r i c u l t u r a l  P r e s e r v a t i o n  
A s s o c i a t i o n ,  a s k e d  t o  b e  p u t  o n  r e c o r d  a s  s u p p o r t i n g  
t h e  p o s i t i o n  o f  l a n d o w n e r  g r o u p s  t h a t  r e c r e a t i o n a l  
u s e  r i g h t s  s h o u l d  n o t  be  e x p a n d e d .  

On g e n e r a l  a g r e e m e n t ,  t h e  c o m m i t t e e  a d o p e d  t h e  d e f i n i t i o n  
o f  " s u r f a c e  w a t e r "  p r o v i d e d  o n  p a g e  2 ,  l i n e s  1 7 - 2 0  o f  t h e  
t e a l  c o p y  ( S e c t i o n  I, s u b s e c t i o n  4 ) .  
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The c o m m i t t e e  v o t e d  u n a n i m o u s l y  t o  a d o p t  t h e  e n t i r e t y  
o f  S e c t i o n  3 ,  a s  amended  -- p a g e  5 ,  l i n e  2 2 ,  t h r o u g h  
p a g e  8 ,  l i n e  1 0 .  

M r .  S t r o p e  s u g g e s t e d  t h a t  t h e  l a n g u a g e  c o n t a i n e d  i n  
t h e  p r o p o s e d  l e g i s l a t i o n  i s  i n s u f f i c i e n t  t o  c a r r y  o u t  
t h e  i n t e n t i o n s  o f  t h e  b i l l .  H e  s a i d  t h a t  t h e  b i l l  
w o u l d  u n d o u b t e d l y  r e s u l t  i n  l i t i g a t i o n ,  a n d  a s k e d  f o r  
a  c o n s i d e r a t i o n  o f  c o u r t  c o s t s ,  a n d  l a n g u a g e  t o  c o v e r  
c o n d e m n a t i o n  p r o c e e d i n g s .  Rep .  K e y s e r  s a i d  t h a t  t h e  
o b j e c t i o n  w o u l d  b e  d u l y  n o t e d  b y  t h e  c o m m i t t e e .  

The  c o m m i t t e e  moved o n  t o  c o n s i d e r  new l a n g u a g e  
s u g g e s t e d  b y  M r .  Waterman o n  p a g e  9 ,  l i n e s  1 3 - 1 5 .  
M r .  Waterman s a i d  t h e  p r o v i s i o n  t h a t  p r e v e n t e d  t h e  
a c q u i r i n g  o f  a  p r e s c r i p t i v e  e a s e m e n t  t h r o u g h  r e c r e a t i o n a l  
u s e  i s  " a  g a i n  t h a t  w o r k s  b o t h  w a y s , "  o f f e r i n g  b e n e f i t s  
t o  b o t h  r e c r e a t i o n i s t s  a n d  l a n d o w n e r s .  H e  s a i d  t h e  
p r o v i s i o n  e l i m i n a t e s  t h e  r i s k  o f  l o s s  o f  p r o p e r t y  
b y  l a n d o w n e r s ,  a n d  m a k e s  i t  more  l i k e l y  t h a t  r e c r e a t i o n a l  
u s e s  w i l l  b e  t o l e r a t e d  by l a n d o w n e r s .  The  new l a n g u a g e  
was  a d o p t e d  u n a n i m o u s l y  by t h e  c o m m i t t e e .  

Rep .  K r u e g e r  s u g g e s t e d  t h a t  t h e  c o m m i t t e e  d i s c u s s  
t h e  l a n g u a g e  o f  S e c t i o n  2 ,  s u b s e c t i o n  5 ,  c o v e r i n g  
F i s h  a n d  Game c o m m i s s i o n  r e g u l a t i o n  o f  r e c r e a t i o n a l  
u s e .  Rep. M e r z e r  s a i d  he  w o u l d  l i k e  t o  s e e  a  m o r e  
c l e a r  o u t l i n e  o f  a  c o m p l a i n t  a n d  h e a r i n g  p r o c e d u r e .  

M r .  Wa te rman  s a i d  t h e  l a n g u a g e  o f  s u b s e c t i o n  5 d i r e c t s  
t h e  c o m m i s s i o n  t o  a d o p t  s u c h  a  c o m p l a i n t  a n d  h e a r i n g  
p r o c e d u r e  b y  d i r e c t i n g  t h e  c o m m i s s i o n  t o  a d o p t  r e g u l a -  
t i o n s  a n d  p r o c e d u r e s .  

M r .  B r a d s h a w  s a i d  t h a t  t h e  s u b s e c t i o n  e x p r e s s e s  a  
r e a s o n a b l e  d e s i r e  t o  h o l d  t h e  c o m m i s s i o n  a c c o u n t a b l e ,  
a n d  h e a d s  i n  t h e  r i g h t  d i r e c t i o n  i n  d o i n g  s o .  He 
s u g g e s t e d  t h a t  p e r h a p s  a  l i t t l e  r e - w r i t i n g  m i g h t  make 
t h e  i n t e n t  o f  t h e  p r o v i s i o n  m o r e  c l e a r .  

Rep.  K e y s e r  a s k e d  r e s e a r c h e r  B r e n d a  Desmond t o  p r e p a r e  
a  r e - w r i t t e n  v e r s i o n  o f  t h a t  s u b s e c t i o n  t o  b e  p r e s e n t e d  
a t  t h e  n e x t  c o m m i t t e e  m e e t i n g .  

The  m e e t i n g  was  a d j o u r n e d ,  r e s e r v i n g  f u r t h e r  i s s u e s  f o r  
l a t e r  d i s c u s s i o n .  
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The m e e t i n g  o f  t h e  J u d i c i a r y  s u b c o m m i t t e e  o n  s t r e a m  a c c e s s  
b i l l s  was  c a l l e d  t o  o r d e r  by  Cha i rman  K e r r y  K e y s e r  a t  5 : 0 0  p.m. 
A l l  members  w e r e  p r e s e n t ,  a s  w e r e  r e p r e s e n t a t i v e s  o f  s e v e r a l  
i n t e r e s t e d  g r o u p s .  The  c o m m i t t e e  c o n t i n u e d  w o r k i n g  f r o m  a  
b i l l  d r a f t  r e f e r r e d  t o  a s  t h e  " t e a l  b i l l . "  

C a r r y i n g  o v e r  a  p r e v i o u s  d i s c u s s i o n ,  t h e  members  o f  t h e  
c o m m i t t e e  d e c i d e d  t o  a d d  t o  S e c t i o n  1 a  d e f i n i t i o n  o f  
" c o m m i s s i o n "  a s  t h e  d e p a r t m e n t  o f  f i s h ,  w i l d l i f e  & p a r k s .  

Rep.  K r u e g e r  s u g g e s t e d  t h a t  a  d e f i n i t i o n  o f  t h e  t e r m  
" r e c r e a t i o n a l  u s e "  a l s o  b e  a d d e d  t o  t h a t  s e c t i o n .  M r .  Waterman 
n o t e d  t h a t  s u c h  a  d e f i n i t i o n  was l e f t  o u t  b e c a u s e  l a t e r  
s e c t i o n s  s p e c i f i c a l l y  d e f i n e d  a n y  r e c r e a t i o n a l  u s e s  t h a t  
w o u l d  b e  p r o h i b i t e d  t h r o u g h  t h e  a c t .  

Rep. K r u e g e r  a s k e d  t h a t  t h e  d e f i n i t i o n  b e  p u t  b a c k  i n  t o  
S e c t i o n  1, s a y i n g  i t  w o u l d  n o t  b e  r e d u n d a n t ,  a n d  w o u l d  a d d  
n e c e s s a r y  l a n g u a g e .  Rep.  M e r c e r  a g r e e d ,  s a y i n g  a d e f i n i t i o n  
o f  r e c r e a t i o n a l  u s e  i s  i m p o r t a n t ,  a n d  t h a t  i t  g i v e s  t h e  
a s s u r a n c e  t h a t  r e c r e a t i o n a l  u s e  m u s t  h a v e  t o  d o  w i t h  w a t e r .  

R e f e r r i n g  t o  t h e  o r i g i n a l  b i l l ,  M r .  Waterman s u g g e s t e d  
r e m o v i n g  t h e  C l a s s  I a n d  C l a s s  I1 d i s t i n c t i o n s  f r o m  t h e  
d e f i n i t i o n  o f  r e c r e a t i o n a l  u s e  g i v e n  o n  p a g e  3 ,  l i n e s  7 - 1 3 ,  
a n d  r e l y i n g  o n  t h a t  d e f i n i t i o n .    is s u g g e s t e d  d e f i n i t i o n  
t h e n  r e a d :  " " R e c r e a t i o n a l  u s e "  means w i t h  r e s p e c t  t o  s u r f a c e  
w a t e r s ,  f i s h i n g ,  h u n t i n g ,  swimming,  f l o a t i n g  i n  s m a l l  c r a f t  
o r  o t h e r  f l o t a t i o n  d e v i c e s ,  b o a t i n g  i n  m o t o r i z e d  c r a f t  u n l e s s  
o t h e r w i s e  p r o h b i t i e d  o r  r e g u l a t e d  by l a w ,  o r  c r a f t  p r o p e l l e d  
by  o a r  o r  p a d d l e ,  a n d  o t h e r  w a t e r  r e l a t e d  p l e a s u r e  a c t i v i t i e s  
a n d  u n a v o i d a b l e  o r  i n c i d e n t a l  u s e s . "  

Mike  J o s e p h s o n  a d m o n i s h e d  t h e  c o m m i t t e e  t o  t a k e  c a r e  w i t h  
t h e  p l a c e m e n t  o f  t h e  t e r m  " s u r f a c e  w a t e r s , "  n o t i n g  t h a t  i t  
m i g h t  b e  i n t e r p r e t e d  d i f f e r e n t l y  i n  d i f f e r e n t  c o n t e x t s .  

He a l s o  q u e s t i o n e d  t h e  i n c l u s i o n  o f  h u n t i n g  a s  a  r e c r e a t i o n a l  
u s e .  He n o t e d  t h a t  ATVts  a r e  n o t  i n c l u d e d  i n  t h e  d e f i n i t i o n  
o f  r e c r e a t i o n a l  u s e ,  b u t  a r e  s p e c i f i c a l l y  e x c l u d e d  l a t e r  i n  
t h e  b i l l .  He c a u t i o n e d  a g a i n s t  t h i s  d i f f e r e n t  s t a n d a r d  o f  
a p p r o a c h  t o  l i m i t i n g  r e c r e a t i o n a l  u s e s . ,  

Upon m o t i o n  by  Rep. Hammond, t h e  d e f i n i t i o n  o f  r e c r e a t i o n a l  
u s e  n o t e d  a b o v e  was  a p p r o v e d .  
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The  c o m m i t t e e  t h e n  t u r n e d  t o  a  d i s c u s s i o n  o f  t h e  i s s u e  o f  
b i g  game h u n t i n g -  Rep. Hammond s u g g e s t e d  t h a t  p e r h a p s  t h e  
c o n t r o v e r s y  o v e r  b i g  game h u n t i n g  h a d  b e e n  i n f l a t e d ,  s i n c e  
t h e  p r a c t i c e  o f  h u n t i n g  a l o n g  w a t e r s  i s  n o t  new.  Rep.  K e y s e r  
s a i d  t h a t  s i n c e  S t r e a m  a c c e s s  wou ld  g i v e  h u n t e r s  new a c c e s s  
t o  p r i v a t e  l a n d ,  t h e  q u e s t i o n  m u s t  b e  a d d r e s s e d .  Rep.  Hammond 
q u e s t i o n e d  w h e t h e r  p e r m i s s i o n  t o  h u n t  w o u l d  b e  n e c e s s a r y ,  
s i n c e  i n d i c a t i o n s  a r e  t h a t  s p o r t s m e n  h a v e  t h e  r i g h t  o f  u s e  
o n  a l l  a r e a s  b e l o w  t h e  h i g h  w a t e r  m a r k .  

Rep.  K e y s e r  s a i d  t h a t  i t  i s  n o t  u n r e a s o n a b l e  t o  r e q u i r e  
t h a t  h u n t e r s  a s k  p e r m i s s i o n  t o  h u n t  a l o n g  s t reams ,  s i n c e  
e n t r y  o n  t o  p r i v a t e l y  owned a d j a c e n t  l a n d s  i s  l i k e l y .  H e  
n o t e d  t h a t  b i g  game h u n t i n g  on  i s l a n d s  w o u l d  s t i l l  b e  c o n t r o l l e d  
by  t h e  d e p a r t m e n t  o f  f i s h  a n d  game,  a n d  t h a t  n o  r i g h t s  w o u l d  
be  t a k e n  away f r o m  h u n t e r s  t h r o u g h  a  r e q u i r e m e n t  o f  p e r m i s s i o n .  
Rep.  K e y s e r  n o t e d  t h a t  s u r r o u n d i n g  s t a t e s ,  w h i c h  h a v e  f a i r l y  
r e l a x e d  r e g u l a t i o n s  c o n c e r n i n g  s t r e a m  a c c e s s ,  a l l  d i s a l l o w  
h u n t i n g  o f  b i g  game a l o n g  w a t e r w a y s ,  e x c e p t  by  p e r m i s s i o n .  

Mary W r i g h t  o f  T r o u t  U n l i m i t e d  s a i d  t h a t  s i n c e  t h e  s t r e a m  
c o r r i d o r  w a u l d  b e  a v a i l a b l e  f o r  r e c r e a t i o n a l  u s e ,  h u n t i n g  
s h o u l d  n o t  b e  t r e a t e d  d i f f e r e n t l y  f r o m  o t h e r  r e c r e a t i o n a l  
a c t i v i t i e s .  S h e  s a i d  n o t h i n g  i n  t h e  S u p r e m e  C o u r t  d e c i s i o n  
c a l l e d  f o r  s u c h  a  d i s t i n c t i o n .  

Rep. Hammond a s k e d  i f  t h e r e  h a s  b e e n  a n y  n e g a t i v e  i m p a c t  
a s  a  r e s u l t  o f  h u n t i n g  a l o n g  s t r e a m s ,  a n d  Rep .  J o h n  Cobb 
s a i d  t h a t  some o f  h i s  c o n s t i t u e n t s  l i v i n g  n e a r  Vaughn h a d  
s u f f e r e d  p r o p e r t y  damage ,  a n d  w e r e  c o n c e r n e d  a b o u t  s a f e t y .  
Rep. K e y s e r  n o t e d  t h a t  t h e  i n t e r i m  s u b c o m m i t t e e  h a d  h e a r d  
t e s t i m o n y  o n  s h o t s  e n t e r i n g  y a r d s  a n d  h i t t i n g  b a r n s .  

Rep. Hammond s a i d  i f  b i g  game h u n t i n g  w e r e  d i s a l l o w e d  e x c e p t  
b y  p e r m i s s i o n  o f  l a n d o w n e r s ,  h u n t e r s  w o u l d  b e  u n a b l e  t o  
d e t e r m i n e  t h e  p o i n t  i n  a  r i v e r - f l o a t  h u n t  when  t h e y  p a s s e d  
f r o m  t h e  l a n d  w h e r e  t h e y  h a d  p e r m i s s i o n  t o  p r o p e r t y  w h e r e  
t h e y  d i d  n o t .  M r .  Waterman commented t h a t  t h e  p r o b l e m  o f  
k n o w i n g  w h e r e  t h o s e  b o u n d a r i e s  l i e  a r e  common t o  a l l  h u n t e r s ,  
i n c l u d i n g  u p l a n d  h u n t e r s ,  a n d  t h a t  d i f f i c u l t y  i s  t h e  r e s p o n s i b i l i t y  
o f  t h e  h u n t e r .  He a d d e d  t h a t  i f  s t r e a m s  p r o v i d e  a  f u l l  r e c r e a t i o n a l  
c o r r i d o r ,  s u b j e c t  t o  d e p a r t m e n t  r e g u l a t i o n s ,  t h a t  i t  s h o u l d  
a l s o  b e  s u b j e c t  t o  l e g i s l a t i v e  r e g u l a t i o n .  

B i l l  A s h e r ,  r e p r e s e n t i n g  t h e  A g r i c u l t u r a l  P r o t e c t i v e  A s s o c i a t i o n ,  
s a i d  t h a t  h u n t e r s  h a v e  r i g h t s  a s  w e l l  a s  r e s p o n s i b i l i t i e s .  ~e 
s a i d  h u n t e r s  s h o u l d  b e  a w a r e  o f  t h e  n e g a t i v e  f a c t o r s  i n v o l v e d  
t o  s t o c k m e n  when c o n s i d e r i n g  r i p a r i a n  h u n t i n g .  H e  n o t e d  t h a t  
f a l l - c a l v i n g  cows  o f t e n  s e e k  s h e l t e r  a n d  s o l i t u d e  i n  r i p a r i a n  
a r e a s ,  a n d  t h a t  h u n t i n g  c o u l d  r e s u l t  i n  ~ O S S  o f  c a l v e s .  M r .  
Waterman a g r e e d ,  s a y i n g  t h e  c o m m i t t e e  s h o u l d  be a w a r e  o f  a  
s u b s t a n t i a l  a m o u n t  o f  t e s t i m o n y  r e g a r d i n g  t h e  n e g a t i v e  e f f e c t s  
o f  b i g  game h u n t i n g  a l o n g  s t r e a m s .  
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J e r r y  M a n n i n g ,  p r e s i d e n t  o f  t h e  Montana  C o a l i t i o n  f o r  S t r e a m  
~ c c e s s ,  s t a t e d  t h a t  o n l y  1 6  i n c i d e n t s  o f  p r o b l e m s  w i t h  b i g  
game h u n t i n g  a l o n g  s t r e a m s  h a d  b e e n  r e p o r t e d  l a s t  y e a r ,  w i t h  
a  h i g h  number  o f  t h o s e  o c c u r r i n g  o n  C u r r a n  o r  H i l d r e a t h  
p r o p e r t y .  He s t a t e d  t h a t  t h e  Supreme  C o u r t  g r a n t e d  h u n t i n g  
r i g h t s  t o  s p o r t s m e n ,  a n d  t h a t  g r a n t  s h o u l d  b e  r e c o g n i z e d  by  
t h e  l e g i s l a t u r e .  

P h i l  S t r o p e ,  r e p r e s e n t i n g  t h e  S w e e t g r a s s  P r o t e c t i v e  A s s o c i a t i o n ,  
s a i d  t h a t  s t a t e m e n t  w a s  " f u n d a m e n t a l l y  i n  e r r o r , "  a n d  
m a i n t a i n e d  t h a t  t h e  c o u r t  g r a n t e d  n a v i g a t i o n a l  u s e  o n  w a t e r  
o n l y .  He a d d e d  t h a t  l a n d o w n e r s  c o n s i d e r  h u n t i n g  a  " s i g n i f i c a n t  
h a z a r d .  " 

Rep. M e r c e r  s a i d  t h e  c o u r t  h a d  s a i d  t h a t  p r i v a t e  p r o p e r t y  
o w n e r s  c a n n o t  r e g u l a t e  w a t e r  r e l a t e d  u s e  b e t w e e n  t h e  h i g h  
w a t e r  m a r k s ,  b u t  d i d  n o t  s a y  t h a t  t h e  l e g i s l a t u r e  c o u l d  n o t  
r e g u l a t e  s u c h  u s e .  B i g  game h u n t i n g  a l o n g  t h a t  c o r r i d o r  i s  
i n a p p r o p r i a t e ,  h e  s a i d ,  a n d  s u g g e s t e d  d e l e t i n g  s u b s e c t i o n  ( 4 )  
on  p a g e  4 ,  w h i c h  a l l o w e d  b i g  game h u n t i n g  w i t h o u t  l a n d o w n e r  
p e r m i s s i o n .  

Rep. K r u e g e r  s u g g e s t e d  t h a t  t h e  c o m m i t t e e  c o n s i d e r  a l l o w i n g  
b i g  game h u n t i n g  w i t h  s h o t g u n s  o r  b l a c k - p o w d e r  r i f l e s ,  w h i c h  
w o u l d  l e s s e n  s a f e t y  c o n c e r n s ,  a l o n g  s t r e a m  c o r r i d o r s .  

Mary W r i g h t  n o t e d  t h a t  t h e  F i s h  a n d  Game c o m m i s s i o n  d o e s  
p r o v i d e  f o r  h u n t i n g  w i t h  t h o s e  r e s t r i c t i o n s  i n  some a r e a s .  
S h e  s u g g e s t e d  t h a t  p e r h a p s  t h e  r e a s o n a b l e  d i s t i n c t i o n  s h o u l d  
b e  made n o t  b e t w e e n  b i g  game h u n t i n g  a n d  b i r d  h u n t i n g ,  b u t  
b e  b a s e d  o n  b a l l i s t i c s .  Rep.  K r u e g e r  a g r e e d  t h a t  s u c h  a n  
a p p r o a c h  m i g h t  a d d r e s s  t h e  s a f e t y  f a c t o r  w e l l .  

S t a n  B r a d s h a w ,  a t t o r n e y  f o r  t h e  c o m m i s s i o n ,  s a i d  t h a t  i t  
d o e s  r e g u l a t e  some a r e a s  by  l i m i t i n g  h u n t i n g  t o  s h o t g u n s  
o n l y ,  a n d  t h a t  s a f e t y  i s  t h e  m o t i v a t i o n .  T h a t  r e g u l a t i o n ,  
h e  s a i d ,  h a s  b e e n  " r e a s o n a b l y  s u c c e s s f u l . "  

B i l l  A s h e r  s t a t e d  t h a t  s a f e t y  i s  a n  i m p o r t a n t  c o n s i d e r a t i o n ,  
b u t  t h e  c o m m i t t e e  s h o u l d  n o t  l o s e  s i g h t  o f  t h e  t r e s p a s s  
p r o b l e m .  He q u e s t i o n e d  w h e t h e r  h u n t e r s  c a n  g u a r a n t e e  t h a t  
b i g  game,  o n c e  h i t ,  w i l l  s t a y  b e t w e e n  t h e  h i g h - w a t e r  m a r k s .  

Mary W r i g h t  commented  t h a t  t h e  r i g h t  t a  u s e  s u r f a c e  w a t e r s  
c l e a r l y  d o e s  n o t  i n c l u d e  t h e  r i g h t  t o  t r e s p a s s ,  b u t  s a i d  
t h a t  r e s p o n s i b l e  h u n t e r s  w o u l d  n o t  t a k e  a  s h o t  t h a t  wou ld  
n o t  d r o p  a n  a n i m a l  w i t h o u t  r i s k i n g  t r e s p a s s .  

Rep-  Hammond c o n c e d e d  t h a t  h e  was t o r n  b e t w e e n  t h e  i s s u e  o f  
s a f e t y  a n d  r e c r e a t i o n a l  r i g h t s  t o  h u n t  o n  a  w a t e r w a y .  He 
s u g g e s t e d  t h e  a d d i t i o n  o f  a s u b s e c t i o n  ( d )  f o l l o w i n g  l i n e  13, p .  4 ,  
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t h a t  would  r e a d :  " ( d l  b i g  game h u n t i n g ,  e x c e p t  b y  s h o t g u n  
o r  m u z z l e - l o a d e r ,  a s  a u t h o r i z e d  by r e g u l a t i o n  o f  t h e  c o m m i s s i o n . "  
He a l s o  s u g g e s t e d  t h a t  a r c h e r y  h u n t i n g  b e  a d d e d  i n  t h a t  
s u b s e c t i o n .  H e  s a i d  t h a t  s u c h  a  p h r a s e  would  b e  a b o u t  a s  
f i n e - t u n e d  a s  c o u l d  b e  a c h i e v e d  a t  t h e  t i m e .  

Rep. K r u e g e r  s a i d  h e  had no p r o b l e m  w i t h  s u c h  a n  amendment .  

Rep. M e r c e r  s a i d  h e  o p p o s e d  t h e  amendment f o r  two r e a s o n s ;  
f i r s t ,  t h e  h u n t e r  h a s  no  g u a r a n t e e  o f  where  a n  i n j u r e d  a n i m a l  
w i l l  g o ,  a n d  s e c o n d ,  s a f e t y  q u e s t i o n s  r e m a i n .  L i m i t i n g  h u n t i n g  
t o  s h o t g u n s  h a s  s h o r t e n e d  t h e  r a n g e ,  h e  s a i d ,  b u t  t h e  h u n t e r  
s t i l l  may be  s h o o t i n g  t o w a r d  h o u s e s  a n d  p r o p e r t y .  

Rep. Hammond s t a t e d  t h a t  h e  was n o t  c o n v i n c e d  t h a t  t h e  s o r t  
o f  i n s t a n c e s  Rep. M e r c e r  a l l u d e d  t o  h a v e  a c t u a l l y  o c c u r r e d .  

Mike J o s e p h s o n  s a i d  he  t h o u g h t  t h e  c o m m i t t e e  was l o s i n g  s i g h t  
o f  t h e  s a f e t y  i s s u e .  " W e ' r e  n o t  t a l k i n g  a b o u t  t h e  r e s p o n s i b l e  
h u n t e r , "  he  s a i d ,  n o t i n g  t h a t  r e g u l a t i o n s  mus t  a d d r e s s  a l l  
h u n t e r s .  

Rep. K e y s e r  a s k e d  t h a t  t h e  c o m m i t t e e  v o t e  o n  Rep. M e r c e r ' s  
m o t i o n  t o  d i s a l l o w  b i g  game h u n t i n g  e x c e p t  by  p e r m i s s i o n  o f  
t h e  a d j a c e n t  l a n d o w n e r .  Reps .  M e r c e r  a n d  K e y s e r  v o t e d  y e s ,  
Reps .  Hammond and  K r u e g e r  v o t e d  no .  B e c a u s e  o f  t h e  t i e ,  
Rep. K e y s e r  s a i d  t h e  b i l l  would  go b a c k  t o  c o m m i t t e e  w i t h o u t  
a  r e c o m m e n d a t i o n  o n  t h e  b i g  game h u n t i n g  i s s u e .  A t  t h a t  
t i m e ,  Rep. Hammond s a i d  t h a t  t h e  s u b c o m m i t t e e  had  h e a r d  a b o u t  
a l l  t h e  t e s t i m o n y  a v a i l a b l e  on t h e  i s s u e ,  a n d  s t a t e d  t h a t  
h e  would  c h a n g e  h i s  v o t e ,  b u t  o n l y  f o r  t h e  p u r p o s e  o f  g e t t i n g  
t h e  b i l l  o u t  o f  t h e  s u b c o m m i t t e e  w i t h  a  r e c o m m e n d a t i o n .  Rep. 
M e r c e r ' s  m o t i o n  was a p p r o v e d  on a  3 -1  v o t e .  

Rep. Hammond moved a d o p t l o n  o f  s e c t i o n  2 a s  amended,  w h i c h  
was u n a n i m o u s l y  a p p r o v e d .  

M r .  Waterman s u g g e s t e d  t h a t  t h e  c o m m i t t e e  a d d  a n  e f f e c t i v e  
d a t e  t o  p a g e  2 ,  l i n e  11. Rep. M e r c e r  c o u n t e r e d  by s a y i n g  h e  
h a d  a b i g  p r o b l e m  w i t h  t h e  p r o v i s i o n  d e f i n i n g  c o m m e r c i a l  
a c t i v i t y ,  s a y i n g  i t  was " t o o  b r o a d t 1  

Rep. K e y s e r  q u e s t i o n e d  w h e t h e r  t h e  u n d e r l i n e d  l a n g u a g e  o n  
t h a t  l i n e  w a s  n e c e s s a r y  a t  a l l  t o  d e f i n e  c o m m e r c i a l  a c t i v i t y .  

Mary W r i g h t  s a i d  t h e  l a n g u a g e  was p r o b a b l y  n o t  n e c e s s a r y ,  
b u t  p r o v i d e s  a  c l a r i f i c a t i o n .  M r .  Waterman a g r e e d ,  s a y i n g  
t h e  l a n g u a g e  was i n  r e s p o n s e  t o  a  d i s c u s s i o n  w i t h  Rep.  E l l i s o n ,  
a n d  p r o v i d e d  a n  a d d i t i o n a l  c o n t e x t  f o r  " c o m m e r c i a l  a c t i v i t y . "  
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R Rep. Mercer s u g g e s t e d  t h a t  t h e  c o m m i t t e e  c o u l d  s i m p l i f y  t h e  
d i s t i n c t i o n  f u r t h e r  by  d r o p p i n g  t h e  c o m m e r c i a l  a c t i v i t y  
d i s t i n c t i o n  a l t o g e t h e r ,  b e c a u s e  " t h e  c o n s e q u e n c e s  a r e n ' t  t h a t  
b i g . "  Mary W r i g h t  c o u n t e r e d  t h a t  t h e  c o n s e q u e n c e s  o f  t h e  
d e f i n i t i o n  d o  h a v e  m e a n i n g ,  and  a r e  o f  g r e a t  i m p o r b a n c e  t o  
some p a r t i e s .  

Rep. M e r c e r  a s k e d  i f  t h e r e  i s  a  wa te rway  i n  t h e  s t a t e  t h a t  
c o u l d  s a t i s f y  ( d )  o r  ( e ) ,  b u t  n o t  ( a )  ( b )  o r  ( c )  . M s .  w r i g h t  
s a i d ,  y e s ,  some s m a l l  r i v e r s  o r  l a r g e  s t r e a m s  c o u l d  f a l l  
i n t o  t h a t  c a t e g o r y .  

t4  I' 
Rep. M e r c e r  t h e n  a s k e d  wha t  was t e h  u s e  o f  h a v i n g  C l a s s  I a n d  
C l a s s  I1 w a t e r s  i f  i t  was i m p o s s i b l e  t o  t e l l  t h e  d i f f e r e n c e .  
" I f  t h e r e ' s  no c l e a r  l i n e ,  t h e r e ' s  no s e n s e  t o  t h e  b i l l , "  h e  
s a i d .  

M r s .  W r i g h t  s t a t e d  t h a t  s p o r t s m e n  h a v e  no d e s i r e  t o  s e e  e v e r y  
r i v e r  i n  t h e  s t a t e  d e s i g n a t e d  a s  C l a s s  I .  "We d o n ' t  t h i n k  
i t ' s  g o i n g  t o  g i v e  u s  u n r e s t r i c t e d  a c c e s s ,  a n d  we d o n ' t  
w a n t  i t , "  s h e  s a i d  o f  t h e  b i l l .  The c a t e g o r i e s  d o  h a v e  a  
m e a n i n g ,  s h e  c o n t i n u e d .  She  c i t e d  t h e  Ruby R i v e r ,  w h i c h  would  
b e  a C l a s s  I s t r e a m ,  b u t  n o t e d  t h a t  t h e  c r e e k s  f e e d i n g  it 
would  b e  C l a s s  11. 

Rep. Cobb commented t h a t  t h e  s t a t e  s h o u l d  h a v e  a  f l o a t a b i l i t y  
t e s t ,  b u t  w o r r i e d  t h a t  i t  would add  s m a l l  c r e e k s ,  i f  t e s t e d  
d u r i n g  h i g h  w a t e r .  

S t a n  Bradshaw s t a t e d  t h a t  he  had  s p e n t  t e n  y e a r s  r e s e a r c h i n g  
t h e  n a v i g a b i l i t y  q u e s t i o n ,  a n d  f e l t  t h a t  t h e  t e s t  a l r e a d y  
d e s c r i b e d  i n  t h e  b i l l  o f f e r s  a  n a r r o w e r  d e s c r i p t i o n  t h a n  
a  f l o a t a b i l i t y  t e s t .  

Rep. M e r c e r  s a i d  t h a t  t h e  d e f i n i t i o n s  o f  C l a s s  I a n d  C l a s s  I1 
w a t e r s  i n  t h e  b i l l  a r e  " h o r r i b l y  u n f a i r  t o  t h e  p u b l i c . "  

Rep. K e y s e r  a s k e d  how i t  c o u l d  c l e a r  up t h e  d e f i n i t i o n  i f  
( d )  a n d  ( e )  w e r e  removed ,  a n d  Rep. Merce r  s a i d  t h a t  a  
s t r e a m  m i g h t  n o t  f a l l  u n d e r  ( a )  ( b )  o r  ( c ) ,  b u t  c o u l d  f a l l  
u n d e r  (d) o r  ( e ) .  He s a i d  t h a t  ( d )  o r  ( e )  " c o u l d  b e  a n y t h i n g . "  
Rep. M e r c e r  t h e n  moved t o  h a v e  s u b s e c t i o n s  ( d )  and ( e l  ( p a g e  2 ,  
l i n e s  1 0 - 1 4 ,  t e a l  c o p y )  s t r i c k e n ,  a n d  a s k e d  f o r  a  new s u b s e c t i o n  
( b )  t h a t  would  r e a d  " ( b )  s a t i s f y  t h e  f e d e r a l  t e s t  o f  n a v i g a b i l i t y  
f o r  t h e  p u r p o s e s  o f  s t a t e  o w n e r s h i p ; " .  

Rep. K e y s e r  s a i d  t h a t - w o u l d  l i k e l y  make a l l  b u t  t h r e e  r i v e r s  
i n  t h e  s t a t e  C l a s s  11. 

Rep. K r u e g e r  s a i d  t h e  s t a t e  would  b e  f o r c e d  i n t o  l i t i g a t i o n  
u n d e r  t h e  p r o p o s e d  (b) amendment.  He s a i d  l o o k i n g  a t  c o m m e r c i a l  
a c t i v i t y  a l l o w s  r e l i a n c e  on  c a s e  l a w .  
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Rep.  K r u e g e r  s a i d  h e  w o u l d  b e  w i l l i n g  t o  " b a c k  o f f "  i f  
s o m e o n e  o f f e r e d  a j u d i c i a l  d e f i n i t i o n  o f  c o m m e r c i a l  a c t i v i t y .  

Mary W r i g h t  s u g g e s t e d  t h a t  t h e  e x i s t i n g  ( d l  b e  amended  t o  
a d d  " j u d i c i a l l y  d e f i n e d  a s  o f  t h e  e f f e c t i v e  d a t e  o f  t h i s  a c t . "  
M r .  Wa te rman  s a i d  h e  h a d  r e a d  n e a r l y  a l l  t h e  a v a i l a b l e  
d e f i n i t i o n s  o f  c o m m e r c i a l  a c t i v i t y ,  a n d  t h e y  r a r e l y  m e n t i o n e d  
a " p u r e l y  f i s h i n g  o r  h u n t i n g  g u i d e . "  

Rep. K e y s e r  o f f e r e d  a  s u b s t i t u t e  m o t i o n ,  t o  a d d  t h e  l a n g u a g e  
" a s  o f  t h e  d a t e  o f  t h i s  a c t "  f o l l o w i n g  " j u d i c i a l l y  d e f i n e d "  
o n  p a g e  2 ,  l i n e  11. R e p s .  K e y s e r ,  Hammond a n d  K r u e g e r  v o t e d  
y e s ,  Rep. M e r c e r  v o t e d  n o .  

Rep. Hammond moved t h a t  t h e  c o m m i t t e e  a d o p t  t h e  amended  
d e f i n i t i o n  o f  C l a s s  I w a t e r s ,  a n d  t h a t  m o t i o n  w a s  a p p r o v e d ,  
w i t h  Rep.  M e r c e r  v o t i n g  n o .  

R e p .  K r u e g e r  moved t h e  a c c e p t a n c e  o f  t h e  d e f i n i t i o n  o f  
C l a s s  11 w a t e r s ,  w i t h  t h e  a d d i t i o n  o f  a d e f i n i t i o n  o f  
r e c r e a t i o n a l  u s e ,  p r e v i o u s l y  a g r e e d  u p o n .  T h a t  m o t i o n  was  
u n a n i m o u s l y  a p p r o v e d .  

Rep.  K e y s e r  moved t h a t  t h e  c o m m i t t e e  a d o p t  t h e  b i l l  i n  i t s  
p r e s e n t  f o r m ,  h o l d i n g  t h e  r i g h t  t o  i o r m a l l y  a d o p t  t h e  g r a y  
COPY. 

T h e r e  b e i n g  n o  f u r t h e r  b u s i n e s s  b e f o r e  t h e  c o m m i t t e e  t h e  
m e e t i n g  was  a d j o u r n e d .  

., C h a i r m a n  



MONTANA STATE SENATE 
J U D I C I A R Y  COMMITTEE 

MINUTES OF THE MEETING 

March 8, 1985 

The f o r t y - f o u r t h  meeting of t h e  Senate  J u d i c i a r y  Committee was c a l l e d  t o  
o r d e r  a t  10:05 a.m. on Friday,  March 8, 1985, by Chairman J o e  Mazurek i n  
Room 325 of t h e  Capi to l  Building. The Senate  F i sh  and Game Committee 
was i n  a t tendance .  

ROLL CALL: A l l  Senate  J u d i c i a r y  Committee members were p re sen t .  In  
add i t i on ,  a l l  Senate  F ish  and Game Committee members were p re sen t ,  with 
t h e  except ion  of  Senator  Judy Jacobson. 

CONSIDERATION OF HB 265: Representat ive Bob Ream, sponsor o f  HB 265, 
introduced t h e  b i l l  t o  t h e  committee and t r aced  a b i t  of i t s  h i s t o r y .  
There were a v a r i e t y  of  b i l l s  on stream access  last l e g i s l a t i v e  s e s s i o n .  
Because o f  t h e  u n c e r t a i n t y  regarding t h e  Hi ld re th  and Curran Supreme 
Court d e c i s i o n s  a t  t h a t  po in t  i n  time, Representa t ive  Keyser sponsored a 
r e s o l u t i o n  r eques t ing  an- i n t e r im  study. The in t e r im  committee provided 
a p u b l i c  forum f o r  t h i s  i s s u e .  People began t o  r e a l i z e  it wasn ' t  a 
b lack  and white  s i t u a t i o n ;  t h e r e  were a r e a s  o f  grey i n  between on which 
people were going t o  have t o  compromise. Both s i d e s  r e a l i z e d  they  would 
have t o  come up with a b i l l  t o  amel iora te  some of  t h e i r  concerns.  This  
i s  not  a committee b i l l ,  bu t  a b i l l  on which t h e  two s i d e s  got  t.ogether 
i n  t h e  months be fo re  t h e  s e s s i o n  began and hammered o u t .  The b i l l  was 
before  t h e  House J u d i c i a r y  Committee, which appointed a subcommittee . 

headed by Representa t ive  Keyser. There was an a t tempt  t o  involve  both  
s i d e s  i n  t h e  decisionmaking on t h e  amendments made by t h e  subcommittee. 
Representa t ive  Ream then  suggested t h e  committee read t h e  i n t e r i m  s tudy  
(Exhib i t  1). 

PROPONENTS: Representat ive Bob Marks, co-sponsor o f  HB 265 and chairman 
of t h e  in t e r im  committee, t e s t i f i e d  i n  support o f  HB 265. He ca r r ied  
HB 888 l a s t  sess ion ,  which covered many of t h e  same th ings .  Last 
s e s s ion ,  people p ro t e s t ed  passage of t h a t  b i l l  u n t i l  t h e  Supreme Court 
ca ses  had been decided because they  thought t hey  could win those  cases .  
I f  t hey  had won t h e  cases ,  t h e r e  would have been no need t o  come back 
t h i s  s e s s i o n  with HB 265. There has been some inference  t h a t  i f  t h e  
b i l l  i s  t i nke red  with,  it w i l l  be k i l l e d  i n  t h e  Senate  o r  on t h e  House 
f l o o r .  Representa t ive  Marks hoped t h e  committee would not  g e t  spooked 
from k i l l i n g  t h i s  b i l l  without c a r e f u l l y  cons ider ing  what t h i s  b i l l  does 
t o  t h e  people who say  it does th ings  t o  them, who a r e  both landowners 
and r e c r e a t i o n i s t s .  He suggested t h e  committee c a r e f u l l y  cons ide r  a 
comparison between what t h i s  s t a t e  would have wi th  j u s t  t h e  Supreme 
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Court d e c i s i o n s  o r  what t h e  s t a t e  would have with some s o r t  o f  l e g i s -  
l a t i o n .  He d i d  not  say  t h e  b i l l  was p e r f e c t ,  bu t  he suggested if t h e  
committee d i d  not  f e e l  it were, t hey  should t r y  t o  improve i t .  Repre- 
s e n t a t i v e  Marks f e l t  t h a t  when we come r i g h t  down t o  t h e  management o f  
our  s t reams and p r o p e r t i e s  i n  t h e  s t a t e ,  t h e r e  is  going t o  have t o  be a  
compromise, and t h a t  compromise was forced  on u s  by t h e  cou r t  dec i s ions .  

Represen ta t ive  Kerry Keyser t e s t i f i e d  f o r  two main reasons :  ( I )  He 
served on t h e  j o i n t  i n t e r im  committee which d e a l t  wi th  t h e  r e c r e a t i o n a l  
u s e  o f  Montana waters .  . (2) ,  He was appointed chairman o f  t h e  House 
J u d i c i a r y  Subcommittee which took under cons ide ra t ion  t h e  many water 
b i l l s  d e a l i n g  wi th  r e c r e a t i o n a l  u se  and t h e  landowners' r i g h t s  of  our  
s t a t e  waters .  The goal  of  t h e  subcommittee was t o  keep HB 265 wi th in  
t h e  bounds of t h e  Supreme Court dec i s ions  and t o  express  t h e  l e g i s -  
l a t u r e ' s  d e s i r e  t o  t i e  down and de f ine  t h e  a r e a s  t h a t  were l e f t  v e r y  
broad i n  t h o s e  dec i s ions .  The b i l l  de f ines :  (1) d i v e r t e d  away from 
n a t u r a l  water  bodies; (2) o rd ina ry  high water mark (pu t s  t h e  d e f i n i t i o n  
back i n  t h e  banks o f  t h e  stream and does no t  inc lude  any f l o o d p l a i n ) ;  
(3) of f -water  s t o r a g e  and off-waterways which cannot be used; (4) s u r -  
f a c e  waters  and l i m i t a t i o n s  of t h e s e  waters;  (5) r i g h t s  of  portage;  (6) 
r i g h t  t o  appeal ;  (7) r e s t r i c t i o n  of  l i a b i l i t y  o f  landowners and super-  
v i s o r s  a s  f a r  a s  r e c r e a t i o n a l  use  of t h e  water; and (8) p r e s c r i p t i v e  
easement (not  acqui red  by t h e  r e c r e a t i o n a l  u se  of s u r f a c e  water ) .  Had 
HB 888 passed and been on t h e  s t a t u t e s  l a s t  s e s s ion ,  it would have had 
t o  have been considered i n  t h e  Hi ld re th  and Curran Supreme Court dec i -  
s i o n s .  The f e d e r a l  Court o f  Appeals and t h e  United S t a t e s  Supreme Court 
have t o l d  Montana t ime and aga in  i t  w i l l  dec ide  i t s  own water problems 
a s  t hey  w i l l  no t  t a k e  them. He hopes t h i s  l e g i s l a t u r e  w i l l  adop t ' a  law 
which w i l l  s e t  some guide l ines .  The s ta tement  of i n t e n t  s t a t e s  t h e  
commission s h a l l  s t r i v e  t o  permit broad e x e r c i s e  of  p u b l i c  r i g h t s  whi le  
p r o t e c t i n g  water  resources  and t h e  ecosystem. Representa t ive  Keyser 
then  r e f e r r e d  t o  t h e  s tatement  of i n t e n t ,  page 1, l i n e s  12-19, and page 
2,  l i n e  9 through page 3, l i n e  9. The Fish  and Game Commission p re s -  
e n t l y  has  t h e  r i g h t  t o  con t ro l  t h e  use  of p re sen t  s t reams i n  t h e  s t a t e  
of Montana a s  t o  u s e  of f l o a t e r s ,  f isherman, c a t c h  and r e l e a s e ,  and 
where you can f l o a t  and where you cannot. A s  t h e  c o n s t i t u t i o n  has a  
s epa ra t ion  o f  powers provis ion ,  it al lows t h e  Supreme Court t o  t a k e  
t h e s e  c a s e s  and make dec is ions .  The c o n s t i t u t i o n  a l s o  mandates upon t h e  
l e g i s l a t u r e  t h e  r i g h t  t o  t ake  c a r e  of t h e s e  problems. Representa t ive  
Keyser proposed an amendment t h a t  was t a l k e d  about i n  t h e  House Jud i -  
c i a r y  Committee, but it was t h e i r  dec i s ion  no t  t o  change t h e  b i l l  as it 
went i n t o  t h e  House and in s t aed  they  would b r ing  t h i s  be fo re  t h e  Senate  
(Exhib i t  2) . 
Ronald F. Waterman, an a t t o r n e y  from Helena, appeared on behalf of  
Montana Stockgrowers Associat ion,  Montana Woolgrowers Assoc ia t ion ,  
Montana Assoc ia t ion  o f  S t a t e  Grazing D i s t r i c t s ,  Montana Cowbelles, 
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Montana Farmers Union, Montana C a t t l e  Feeders Assoc ia t ion ,  Montana Farm 
Bureau Federat ion,  Montana Water Development Assoc ia t ion ,  Women Involved 
i n  Farm Economics, Montana Grain, Montana I r r i g a t o r s ,  Inc . ,  Montana 
Dairymen, Montana Cat t lemen's  Associat ion,  Park County Preserva t ion  
Assoc ia t ion ,  and t h e  Agr i cu l tu ra l  Preserva t ion  Assoc ia t ion  M r .  Waterman 
presented  w r i t t e n  testimony t o  t h e  committee (Exhib i t  3 ) .  This  w r i t t e n  
test imony included seve ra l  amendments. In  add i t i on ,  M r .  Waterman 
t e s t i f i e d  t h a t  SB 418, prev ious ly  passed by t h e  Senate  J u d i c i a r y  Com- 
m i t t e e ,  d e a l s  wi th  t h e  ord inary  high water mark. The content ion  of 
t h o s e  who propose t o  k i l l  HB 265 is  t h e  d e f i n i t i o n  o f  o rd ina ry  high 
water  mark which should be used i s  t h a t  given by and wi th in  t,he Natural  
Streambed P rese rva t ion  Act r egu la t ions .  It speaks i n  terms of where 
v e g e t a t i o n  i s  absent  from a stream a s  a way of  d e f i n i n g  t h e  o rd ina ry  
h igh  water mark. By r egu la t ion ,  t h e  Department o f  Natura l  Resources and 
Conservat ion found a device  under which i t  could extend i t s  j u r i s d i c t i o n  
as f a r  i n t o  t h e  s t ream a s  poss ib le ,  and it has done t h a t  by c a l l i n g  t h e  
low water mark, t h e  h igh  water mark. HB 265 has  a d e f i n i t i o n  t h a t  
d e f i n e s  t h e  high water mark where it is--where t h e r e  i s  diminished 
vege ta t ion ,  diminishment caused by t h e  presence o f  water over t h a t  
vege ta t ion .  A l l  o f  those  who l i v e  i n  Montana can conceptua l ize  where 
t h a t  is a s  being wi th in  t h e  beds and banks of  a s t ream; it i s  not  a 
c o r r i d o r  s e v e r a l  hundred yards  wide through which t h e  p u b l i c  can 
t r e s p a s s  through landowners1 property.  I t  i s  i n  f a c t  a c l e a r l y  defined 
s t ream a r e a  and a f a i r  and balanced d e f i n i t i o n .  M r .  Waterman a l s o  found 
t r o u b l e  wi th  t h e  way f loodp la ins  have been d e a l t  wi th  i n  SB 418. 
SB 418 says  t h e  f loodp la ins  can be used so  long as t h e r e  i s  water on 
them, and t h a t  means t h e  f lood  i r r i g a t e d  waters  o f  t h i s  s t a t e  would have 
r e c r e a t i o n a l i s t s  i n t o  hay meadows dur ing  t h e  s p r i n g  and summer dur ing  
i r r i g a t i o n  season. That i s  not  what was intended.  That i s  not  what 
landowners want o r  r e c r e a t i o n a l i s t s  seek. M r .  Waterman f e e l s  HB 265 
p rope r ly  d e a l s  with f l oodp la ins  by saying simply t h e  u s e  is  p roh ib i t ed  
f o r  a l l  reasons  and a l l  seasons. M r .  Waterman t e s t i f i e d  t h a t  t h e  
d e f i n i t i o n  of su r f ace  water does not  open t h e  c o r r i d o r s  o f  t h e  d ry  
waterways f o r  pub l i c  use.  The reason f o r  t h a t  i s  simple. Class  I - - the  
l a r g e  r i v e r s ,  do not  d r y  except i n  a drought year .  Class  I1 streams 
w i l l  d ry .  With r e s p e c t  t o  Class  I1 streams, we have s a i d  those  streams 
can  only  be used f o r  water - re la ted  p l easu re  a c t i v i t i e s .  Recreat ional  
u s e  i s  defined i n  s e c t i o n  2 i n  t h e  manner i n  which t h e  cou r t  s a i d  t h e  
s t reams can be used. Then we go on t o  say  those  t h i n g s  t h a t  a r e  
i n c o n s i s t e n t  with a water - re la ted  a c t i v i t y ,  o f  which b ig  game hunting i s  
one. You w i l l  hear  some testimony suggest ing b i g  game hunting should be 
allowed wi th in  t h e  o rd ina ry  high water mark. Mr. Waterman t e s t i f i e d  
t h e r e  a r e  a number of  reasons  why t h a t  language i s  t h e r e  and why t h e  
proposed amendment should not  be followed: (1) Big game hunting needs 
permission on a l l  p r i v a t e  property,  whether w i th in  o r  o u t s i d e  t h e  
o rd ina ry  h igh  water mark. ( 2 )  Big game hunting with high powered r i f l e s  
i s  a danger t o  t hose  people who l i v e  along t h e  s t reams.  (3 )  Big game 
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hunt ing  i s  us ing  high powered r i f l e s  t o  knock down deer  and e l k  wi th in  
t h a t  waterway. For t hose  t imes when they  a r e  no t  successfu l  and t h e  
d e e r  and e l k  ge t  o u t s i d e  t h e  high water mark, you a r e  then  encouraging 
t h e  i n c i d e n t a l  t r e s p a s s .  That i s  why b i g  game hunting i s  a  f l a t  p rohi -  
b i t i o n  and t h a t  i s  why a l l  t e r r a i n  v e h i c l e  ope ra t ion  i s  an abso lu t e  
p r o h i b i t i o n  absent  t h e  cavea t  i f  you have t h e  landowner's permission.  
We a r e  t r y i n g  t o  encourage t h e  r e c r e a t i o n a l i s t s  t o  ask  f i r s t  and encourage 
t h e  landowners who a r e  asked t o  g ive  permission. Some of  t h e  proposed 
amendments address  t h e  c r e a t i o n  o f  permanent s t r u c t u r e s  and p r o h i b i t i n g  
them without  t h e  landowner's permission. We have def ined  two segments 
o f  t h e  land i n t o  C la s s  I and Class  11, l a r g e  r i v e r s  and smal le r  s t reams,  
and on sma l l e r  streams, t h e r e  a r e  some o t h e r  t h ings  t h a t  a r e  incon- 
s i s t e n t  wi th  landowner u s e  and cannot be used. We have addressed 
p r e s c r i p t i v e  easement and t a l k e d  about t h e  f a c t  you cannot fol low 
d i v e r t e d  waters,  po in ted  out  t h a t  landowner l i a b i l i t y  must be addressed,  
have addressed por tage  rou te .  Portage t h e  Supreme Court s a i d  i s  a  r i g h t  
t o  go around b a r r i e r s  i n  t h e  l e a s t  i n t r u s i v e  manner without damaging 
p r i v a t e  proper ty  r i g h t s ,  and we have r e i t e r a t e d  t h a t ,  bu t  t hen  they  have 
provided a mechanism whereby i f  excess ive  por tage  on a l l  s i d e s  of t h e  
s t ream becomes an abuse o r  an inconvenience, landowners have a  device  
under which they  can r e s t r i c t  por tage  t o  a  s i n g l e ,  exc lus ive  r o u t e .  The 
po r t age  r o u t e  i s  a d e f i n i t i o n a l  way o f  problem so lv ing  without u s ing  
acces s  t o  t h e  cou r t s .  They have spoken i n  terms of p r e s c r i p t i v e  ease-  
ment t o  a s s u r e  t h a t  t h e  p u b l i c  does no t  have a  r i g h t  through use  t o  
o b t a i n  a  p r e s c r i p t i v e  easement of t h e  water ,  beds, banks, portgage 
r o u t e s ,  o r  any o the r  progress ion  over t h e  land.  M r .  Waterman t e s t i f i e d  
t h a t  t h e  Senate  b i l l s  a r e  not  adequate  t o  cover t h e  problem. There have 
been some arguments advanced t h a t  t h i s  i s  a  compromise, and i f  t h e r e  i s  
a  compromise a t  a l l ,  it i s  a  compromise a g a i n s t  an unce r t a in  f u t u r e  
where l i t i g a t i o n  can and w i l l  f u r t h e r  erode landowner r i g h t s  i n  exchange 
f o r  t h e  c e r t a i n t y  of a  b i l l  which i s  balanced and f a i r  and which con- 
s i d e r s  a l l  o f  t h e  elements of  a  complex s u b j e c t .  

Mary ~ r ' i ~ h t ,  r ep re sen t ing  t h e  Montana Council of Trout Unlimited, which 
- .  p a r t i c i p a t e d  i n  t h e  process  t h a t  i s  now embodied i n  tiL 265, i e s i ~ ; i z u  

t hey  f u l l y  support HB 265 a s  a  f a i r ,  balanced, and reasonable t rea tment  
of a l l  t h e  i s s u e s  r a i s e d  by t h e  Montana Supreme Court i n  t h e  H i l d r e t h  
and Curran dec i s ions .  They b e l i e v e  it c l a r i f i e s  t h e  i s s u e s  t h a t  were 
no t  decided by t h e  Supreme Court; it s t a t e s  c l e a r l y  t h e  r i g h t s  and 
r e s p o n s i b i l i t i e s  of t h e  sportsmen, and it p r o t e c t s  t h e  landowners. I t  
i n t e g r a t e s  a l l  of t h e  i s s u e s  surrounding s tream access ;  it has many 
s t r e n g t h s ;  and because of t h e s e  s t r e n g t h s ,  they  ask  t h e  committee's 
suppor t  of t h e  l e g i s l a t i o n .  One of  t h e  s t r e n g t h s  l i e s  i n  i t s  compre- 
hens ive  t rea tment  of t h e  i s sues .  A t  t h e  same t ime it i s  a  focused 

I t r ea tmen t .  I t  provides a  s u i t a b l e  v e h i c l e  f o r  t h e  l e g i s l a t u r e  t o  
add res s  a l l  of  t h e  stream access  i s sues .  I t  c l a s s i f i e s  s t reams and 
p re se rves  reasonable  landowner con t ro l  over  smal le r  streams by p re se rv ing  
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i n  a  reasonable  way t h e  r i g h t s  granted by t h e  cou r t  t o  sportsmen. I t  
provides  t h e  means f o r  sportsmen/landowners t o  j o i n  toge the r  with t h e  
Department o f  Fish, Wi ld l i f e  and Parks t o  r e g u l a t e  u ses  of  s t reams on a  
s i t e - s p e c i f i c  b a s i s  t o  accomplish t h e  s t a t e d  goa l s  of a l l  t h e  p a r t i e s  
t h a t  our  r e sou rces  be p ro t ec t ed .  In  add i t i on ,  Ms. Wright submit ted 
w r i t t e n  test imony t o  t h e  committee (Exhibi t  4 ) .  Ms. Wright concurred i n  
t h e  previous  test imony and t h e  amendments presented  by M r .  Waterman. 

The fo l lowing  t e s t i f i e d  i n  support of HB 265 and, where ind ica t ed ,  
presented  w r i t t e n  test imony o r  made a d d i t i o n a l  t e s t i m o n i a l  remarks: 

J i m  Flynn, on behal f  of  t h e  Department of  Fish,  Wi ld l i f e  and Parks 
(Exhib i t  5).  Jimme L. Wilson, rancher  from Trout  Creek and Pres ident  of 
t h e  Montana Stockgrowers Associat ion (Exhibi t  6 ) .  Dan Heinz, on behalf 
o f  t h e  Montana Wild l i fe  Federat ion (Exhibi t  7 ) .  Richard Parks,  owner of 
Parks '  F ly  Shop and Pres ident  of  t h e  F ish ing  and F loa t ing  O u t f i t t e r s  
Assoc ia t ion  o f  Montana (Exhibi t  8 ) .  Paul F .  Berg, r e p r e s e n t a t i v e  of t h e  
B i l l i n g s  Rod and Gun Club and t h e  Southeastern Sportsman Assoc ia t ion  
(Exhib i t  9 ) .  They b e l i e v e  it should al low b i g  game hunting below t h e  
h igh  water mark on Class  I streams without t h e  n e c e s s i t y  of t h e  p r i v a t e  
p rope r ty  owners' permission. Robert Vandevere, a  r e g i s t e r e d  concerned 
c i t i z e n  lobby i s t  from Helena, t e s t i f i e d  i n  support  of t h e  b i l l .  He 
s t a t e d  t h a t  i f  t h e  b i l l  needs a  touchup, it should be worked ou t  two 
yea r s  from now. J o  Brunner, r ep re sen t ing  t h e  Montana Grange, t h e  
Montana Ca t t l e f eede r s  Associat ion,  and t h e  Montana Dairymen's Assoc ia t ion ,  
asked f o r  t h e  cornmitteels f u l l  support of HB 265 with t h e  amendments 
submitted by M r .  Waterman (Exhibi t  10).  Mike Mcone, of  t h e  Western 
Environmental Trade Associat ion,  s t a t e d  they  support  l e g i s l a t i o n  t h a t  
p r o t e c t s  t h e  p r i v a t e  proper ty  r i g h t s .  They be l i eve  i f  modications a r e  
made t o  HB 265 they  can support  t h e  l e g i s l a t i o n  and o f f e red  amendments 
t o  t h e  committee (Exhib i t  11) .  Gene Chapel, Pres ident  of t h e  Montana 
Farm Bureau Federat ion,  s t a t e d  they  r ep resen t  38 organized coun t i e s  
throughout t h e  s t a t e ,  and only  one of those  county farm bureaus d i s -  
sen ted  from t h e  p o s i t i o n  i n  support o f  t h e  b i l l ,  namely Sweetgrass 
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immediate p a s t  Pres ident  of t h e  Montana F a r m  Bureau (Exhibi t  13 ) .  Don 
McKamey, Pres ident  of  t h e  Montana Woolgrowers Assoc ia t ion  who l i v e s  
south  of Great F a l l s  on t h e  Smith River (Exhibi t  14) .  He s t a t e d  t h e  
ma jo r i t y  of  h i s  membership i s  i n  support of t h i s  l e g i s l a t i o n .  J e r r y  
Manley, Pres ident  of  t h e  Elontana Coa l i t i on  f o r  Stream Access (Exhib i t  15) .  
Lorraine G i l l i e s ,  of Grani te  County (Exhib i t  16) .  J i m  McDermand, 
spokesman f o r  t h e  Medicine River Canoe Club i n  Great F a l l s ,  t e s t i f i e d  
HB 265 i n  i t s  present  form i s  an equ i t ab l e  b i l l  t h a t  w i l l  s a t i s f y  t h e  
wishes of t h e  ma jo r i t y  on both s i d e s  (Exhibi t  17 ) .  Lavina Lubinus, 
r e p r e s e n t i n g  Women Involved i n  Farm Economics (Exhib i t  18 ) .  J o e  E tcha r t ,  
Pres ident  of t h e  Montana Associat ion of S t a t e  Grazing D i s t r i c t s ,  sup- 
por ted  t h e  passage of HB 265 with M r .  Waterman's amendments (Exhib i t  19) .  
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Maynard Smith, from Glen, supported t h e  b i l l  but  asked f o r  a  change 
(Exhib i t  20).  As a  superv isor  on t h e  Beaverhead Conservation D i s t r i c t ,  
they  have been working with t h e  Streambank Act f o r  t h e  p a s t  e i g h t  years  
(SB 310).  He pe r sona l ly  has been on about 50 streambank in spec t ions ,  
c o n s i s t i n g  o f  a  member o f  t h e  conserva t ion  d i s t r i c t ,  t h e  landowner, and 
a  member o f  t h e  F ish  and Game Department. They have d e a l t  with t h e  mean 
high water mark, which i s  j u s t  about t h e  same descr ibed  i n  HB 265, bu t  
it i s  a  l i t t l e  d i f f e r e n t .  He asked t h a t  t h e  committee change t h e  
d e f i n i t i o n  i n  HB 265 t o  co inc ide  with t h e  d e s c r i p t i o n  o f  t h e  o rd ina ry  
high water mark i n  SB 310.. Kevin Krumvieda, r ep re sen t ing  t h e  Missouri  
River F l y f i s h e r s ,  s t a t e d  h i s  membership f u l l y  suppor ts  HB 265 (Exhib i t  21) .  
Walter McNaney, Pres ident  of  t h e  Big Horn County Farm Bureau (Exhib i t  22).  
Don Jones,  a  member of  t h e  G a l l a t i n  County Farm Bureau and former member 
of t h e  Montana S t a t e  Board of Di rec tors  of  t h e  Farm Bureau, appeared i n  
support  o f  HB 265 as it i s  now w r i t t e n  but  was concerned t h a t  t h e r e  may 
be an amendment t o  g e t  b ig  game hunting, which he opposed (Exhib i t  23).  
Carl Hope, member o f  t h e  Big Horn County Farm Bureau (Exhib i t  24). Dave 
McClure, P re s iden t  of  t h e  Fergus County Farm Bureau (Exhibi t  25).  Roy 
Voltkamp, Pres ident  o f  t h e  G a l l a t i n  County Farm Bureau, s t a t e d  they  f e e l  
t h e  people who put  t h i s  b i l l  toge ther  found a  workable s o l u t i o n  t o  t h i s  
problem (Exhib i t  26). Tony Schoonen, Pres ident  of  t h e  Skyl ine  Sportsmen 
Club i n  But te  a f f i l i a t e d  with t h e  Coa l i t i on  f o r  Stream Access, urged t h e  
committee's support  o f  HB 265 and proposed t h a t  t h e  b i l l  be amended 
(Exhibi t  27).  R.  A .  E l l i s ,  r ep re sen t ing  t h e  Helena Valley I r r i g a t i o n  
D i s t r i c t  and t h e  Lewis and Clark County Farm Bureau (Exhibi t  28). Walt 
Carpenter,  r ep re sen t ing  himself and many f r i e n d s  and r e c r e a t i o n i s t s ,  
appeared i n  support  o f  HB 265 without any amendments (Exhib i t  29). 

In  a d d i t i o n ,  t h e  fol lowing w r i t t e n  testimony was submitted i n  support  o f  
HB 265, a l though no t  presented  o r a l l y  t o  t h e  committee: Jack Hayne, 
r e p r e s e n t i n g  t h e  Teton-Pondera Farm Bureau (Exhibi t  30);  P a t t y  Busko, 
Pres ident  o f  t h e  Wildlands E Resources Assoc ia t ion  (Exhibi t  31);  James 
Kemr, D.D.S., who reques ted  t h e  b i l l  no t  be changed t o  e l imina te  duck 
b l ind  cons t ruc t ion  on Class  I streams o r  t o  al low seasonal  b l i n d s  t h a t  
can be removed a t  t h e  end of  t h e  se3son (Exhib i t  32);  Tom Milesnick 
(Exhibi t  33);  and Bruce R. McLeod, Pres ident  of  t h e  Park County Legis- 
l a t i v e  Assoc ia t ion  (Exhibi t  34) .  

OPPONENTS: Former sena tor  Ben S t e i n  appeared i n  oppos i t ion  t o  t h e  b i l l  
(Exhib i t  35) and t e s t i f i e d  t h a t  i n  t h e  s i t u a t i o n  where t h e r e  i s  a  hunter  
on h i s  proper ty ,  h i s  hunt ing l i c e n s e  s t a t e s  he must have permission of  
t h e  landowner. If  t h e  hunter does not ,  Mr. S t e i n  can c a l l  t h e  game 
warden. However, M r .  S t e i n  t e s t i f i e d  t h a t  i n  t h e  case  of a  f isherman,  
t h e  Supreme Court has opened t h e  whole s i t u a t i o n .  He'd have t o  c a l l  h i s  
lawyer i n s t e a d  of t h e  game warden. He f e e l s  t h i s  l e g i s l a t i o n  w i l l  make 
a bad s i t u a t i o n  between t h e  landowners and t h e  sportsmen. He f e e l s  t h a t  
without r ega rd  t o  what t h e  Supreme Court has done, u n t i l  they  can p r i n t  
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i n  a  few words i n  p l a i n  English on t h e  f i s h i n g  l i c e n s e  how t h e  fisherman 
s t ands  i n  r e l a t i o n  t o  t h e  landowner, t h i s  verbage i s  junk. 

P h i l  S t rope ,  a  Helena a t to rney ,  appeared r ep re sen t ing  people from t h e  
l and  and l i v e s t o c k  community who were e i t h e r  members of  t h e  Stockgrowers, 
i ~ o o l ~ r o w e r s ,  o r  Farm Bureau who a r e  not  i n  support  o f  t h e  a g r i c u l t u r a l  
c o a l i t i o n ' s  p o s i t i o n  a s  enunciated by M r .  Waterman who i n i t i a l l y  r e p r e -  
sen ted  a l l  o f  t hose  people.  He t e s t i f i e d  t h a t  they  d i d  no t  f e e l ,  a s  
Representa t ive  Marks contended, t h a t  t h e  cour t  d e c i s i o n s  forced  any s o r t  
o f  compromise. M r .  S t rope  addressed M r .  Waterman's s ta tement  t h a t  it 
was a  broad, sweeping dec i s ion .  M r .  S t rope  s t a t e d  they  had a wi tness  
h e r e  who had v i s i t e d  wi th  Judge Haswell where he spoke pubic ly  about it 
and t o l d  t h e  people assembled no t  t o  read too  much i n t o  t h e  dec i s ion ,  t o  
read  t h e  dec i s ion  i n  terms of what i t  dec ided-- i t  was a  water d e c i s i o n  
and n o t  a  land use  dec i s ion .  Mr. St rope  touched on t h e  two a r e a s  t hey  
f e l t  t h e  committee should th ink  about i n  t h e  dec i s ion  a s  t o  whether o r  
n o t  t o  pas s  t h i s  b i l l .  (1) Def in i t ion  of su r f ace  water ( r e f e r  t o  
Exh ib i t  36 f o r  ex tens ive  d i scuss ion  of  t h i s  p o i n t ) .  HB 265 recommends 
t h a t  t h e  d e f i n i t i o n  o f  su r f ace  water is  mandated by t h e  Supreme Court .  
M r .  S t rope  s t a t e s  t h i s  d e f i n i t i o n  i s  no t .  He s t a t e d  a  s t a t u t e  which has 
been on t h e  books s i n c e  1898 says t h e  abu t t i ng  p rope r ty  owner owns t h e  
land down t o  t h e  low water mark sub jec t  t o  t h e  r i g h t  of  a  fisherman t o  
u s e  t h e  water when it i s  up t o  t h e  high water mark. I f  you t a k e  t h e  
d e f i n i t i o n  o f  HB 265 f o r  su r f ace  water, what you a r e  c r e a t i n g  i s  a  r i g h t  
i n  t h e  pub l i c  t o  u s e  those  d r y  streambeds when t h e r e ' s  no water  on them. 
Admittedly i n  HB 265, t hey  have w r i t t e n  ou t  o f  t h e  law a  number o f  a r e a s  
where t h e  pub l i c  would l i k e  t o  u se  t h e  r i g h t s  t o  g e t  on p u b l i c  proper ty .  
But i f  t h i s  l e g i s l a t i o n  i s  passed, you a r e  s e t t i n g  i n t o  s t a t u t e  t h e  
r i g h t  of t h e  pub l i c  t o  u s e  t h e  d ry  streambeds f o r  whatever purpose 
succes s ive  se s s ions  of  t h i s  l e g i s l a t u r e  dec ides  is  a  pub l i c  u se .  
(2 )  Exerc is ing  t h e  most awesome power of  government. In  t h e  U.S. 
Cons t i t u t ion  and t h e  Montana Cons t i t u t ion  t h e r e  i s  not  one phrase  t h a t  
says  anything about t h e  r i g h t  of  t h e  sovereign t o  t a k e  by r i g h t  o f  
eminent domain. A l l  it says  i n  those  c o n s t i t u t i o n s  i s  what t h e  govern- 
ment has t o  do i f  it exe rc i se s  those  r i g h t s ,  i n  which case  i t  has t o  pay 
j u s t  compensation. In  t h i s  s t a t e ,  you have t o  go t o  cou r t  t o  determine 
t h a t  what t h e  government i s  proposing t o  do i s  i n  t h e  bes t  i n t e r e s t s  of 
t h e  pub l i c .  In t h e  f e d e r a l  system, a l l  you have t o  do i s  g e t  an appro- 
p r i a t i o n .  Here, i n  t h i s  b i l l ,  t h e  language about portgage leaves  out  
what he cons iders  is  t h e  most important t h i n g  f o r  a  proper ty  owner o r  
c i t i zen - -wha t ' s  missing i n  t h e  portage i s s u e s  of FIB 265 i s  any provis ion  
t o  pay t h e  landowner anything i f  t h e  pub l i c  e x e r c i s e s  i t s  r i g h t  t o  
c r e a t e  a  portage r o u t e  around n a t u r a l  b a r r i e r s .  Mr. St rope  s t a t e d  t h a t  
it was a t  t h i s  l e g i s l a t u r e  t h a t  they  have had a  chance t o  speak up 
because a t  a l l  o f  t h e  previous forums they  were summarily r e l e g a t e d  t o  
t h e  back of  t h e  bus. They have t r i e d  t o  g e t  them t o  r e a l i z e  what Judge 
Haswell says i n  h i s  opinion, where he c i t e s  t h e  s t a t u t e  t h a t  says  
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landowners have t h e  r i g h t  t o  own t h e  land down t o  t h e  low water mark 
s u b j e c t  t o  t h e  f i shermen ' s  r i g h t .  HB 265 t akes  t h a t  r i g h t  away. Judge 
Haswell, e i g h t  t imes  i n  t h e  Hi ld re th  case ,  c i t e s  Curran a s  t h e  foun ta in -  
head opin ion .  When he quotes  t h e  r i g h t  of  t h e  pub l i c  t o  u se  t h e  beds 
and t h e  banks, what he means i s  when t h e r e ' s  water on i t .  \ h e n  t h e r e f s  
no water on it, those  beds and banks a r e  governed by t h e  s t a t u t e  passed 
i n  1898 t h a t  says t h e  landowner owns i t .  M r .  S t rope  r e f e r r e d  t o  Senator  
Blaylock ' s  ques t ion  a  week ago when he asked what you d id  when t h e  bank 
o f  t h e  s t ream is s t r a i g h t  up and down. M r .  S t rope  says  t h e  answer t o  
t h a t  i s  whether you pas s  HB 265 o r  SB 418, you w i l l  no t  change one b i t  
t h e  p u b l i c ' s  r i g h t  t o  g e t  on somebody's proper ty  above t h e  high water  
mark. I f  t h e  bank i s  s t r a i g h t  up and down, t h e  h igh  water mark and t h e  
low water  mark a r e  e s s e n t i a l l y  t h e  same v e r t i c a l l y ;  and so  i n  t hose  
a reas ,  t h e  pub l i c  w i l l  be precluded. HB 265 d e a l s  with those  a r e a s  
where a g e n t l e  s lope  e x i s t s  and c r e a t e s  a  general  access  c o r r i d o r  f o r  
t h e  p u b l i c  t o  use  t o  t r a v e l  up and down f o r  such uses  a s  t h e  l e g i s l a t u r e  
p u t s  on i t .  

Dick Josephson, an  a t t o r n e y  from Big Timber, appeared r ep re sen t ing  
himself  and t h e  Sweet Grass Preserva t ion  Assoc ia t ion  (Exhibi t  37 ) .  He 
t e s t i f i e d  t h a t  Mr. St rope  covered many of h i s  concerns.  He s t a t e d  t h a t  
under t h i s  b i l l ,  t h e  pub l i c  can camp between t h e  high and t h e  low water 
marks. Under t h i s  b i l l ,  t hey  can come i n  and put  i n  permanent s t r u c -  
t u r e s .  M r .  Waterman has f i n a l l y  agreed t o  amend out  permanent s t r u c -  
t u r e s ,  bu t  t h e  amendment al lows them t o  put  i n  semi-permanent s t r u c t u r e s ,  
which t o  him means boat  docks o r  overnight  camps. Class  I waters  a r e  
de f ined  a s  anything t h a t  w i l l  f l o a t  a  two-person boat o r  a  log.  He 
b e l i e v e s  t h e  s t a t e  of  Montana must p r o j e c t  an image of p r o t e c t i n g  
p r i v a t e  p rope r ty  r i g h t s ,  and while  maintaining our  environment, we want 
t o  a t t r a c t  bus iness .  He be l i eves  t h e  va lue  of  proper ty  r i g h t s  w i l l  go 
down i f  FIB 265 passes .  M r .  Josephson t e s t i f i e d  t h a t  a l lowing po r t age  
above t h e  h igh  water mark a t  t h e  r eques t  of t h e  r e c r e a t i o n i s t  on t h e  
landowner's land and a t  t h e  landowner's expense i s  c o s t l y  f o r  t h e  
landowner and t h e  s o i l  conservat ion people t h a t  have t o  adminis te r  i t .  
Then t h e  landowner can drag t h i s  guy i n t o  an a r b i t r a t i o n  proceeding,  who 
i f  he d o e s n ' t  l i k e  t h e  por tage  rou te  has equal s tanding  with t h e  land-  
owner a s  t o  how i t  ought t o  be changed; and then i f  they  d o n ' t  l i k e  
t h a t ,  t hey  go t o  d i s t r i c t  c o u r t .  He does no t  agree  t h i s  w i l l  save cour t  
c o s t s .  He t e s t i f i e d  t h e  s t a t e  of Montana must have a  r e p u t a t i o n  of 
p r o t e c t i n g  p r i v a t e  proper ty  r i g h t s .  

Representa t ive  John Cobb appeared on h i s  own behalf  and presented  
w r i t t e n  testimony (Exhib i t  38) .  He s t a t e d  t h e r e  a r e  p a r t s  of t h e  b i l l  
he  r e a l l y  l i k e s :  t h e  s tatement  of i n t e n t  and t h e  procedure about 
cha l l eng ing  i f  t h e r e ' s  an abuse on t h e  s t ream. He s t a t e d  t h e  b e s t  way 
t o  understand stream controversy is  t o  t h i n k  of a  highway going down 
through your land and th ink  o f  it a s  water .  Before t h e  p r i v a t e  landowner 
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c o n t r o l l e d  who could use  t h a t  highway. The c o u r t  took t h a t  away and 
s a i d  now t h e  s t a t e  can con t ro l  t h a t  u se  and t h e  l e g i s l a t u r e  can do 
anyth ing  it wants a s  long a s  i t ' s  f o r  a b e n e f i c i a l  use .  No ma t t e r  what 
i s  done t h i s  sess ion ,  you could end up i n  cou r t  because t h e r e  could 
always be j u d i c i a l  review of what i s  done i n  t h e  l e g i s l a t u r e .  Repre- 
s e n t a t i v e  Cobb s t a t e d  he would l i k e  t h e  committee t o  cons ider  some 
amendments. There a r e  a l r eady  e x i s t i n g  r u l e s  which most people d o n ' t  
r e a l i z e  about  t h e  p u b l i c ' s  use  on waters  (pages 68, Exhib i t  38).  
Although they  were j u s t  f o r  a  few des igna ted  p laces ,  he f e e l s  t h e  Senate  
ought t o  dec ide  i f  t hose  r u l e s  should apply  t o  a l l  o f  t h e s e  waters .  
They t a k e  c a r e  of nuisances,  d i so rde r ly  conduct,  hunting, camping, e t c .  
The second t h i n g  he would l i k e  taken out  of t h e  b i l l  i s  t h e  placement of 
semi-permanent o r  permanent ob jec t s .  The Supreme Court says  t h e  land-  
owner d o e s n ' t  have any con t ro l  over t h a t  r e c r e a t i o n ,  bu t  n e i t h e r  does 
t h e  r e c r e a t i o n i s t  have t h e  r i g h t  t o  put  p r i v a t e  proper ty  on t h a t  r e c r e -  
a t i o n a l  a r e a .  Only t h e  F ish  and Game has been given t h e  a u t h o r i t y  t o  
a l low t h o s e  placements of ob jec t s .  If t h e  landowner c a n ' t  do it, 
n e i t h e r  can  t h e  r e c r e a t i o n i s t .  The Supreme Court s a i d  waters  capable  of 
r e c r e a t i o n a l  use  can be used without regard  t o  ownership. That implied 
t o  him t h e r e  were some waters ou t  t h e r e  t h a t  weren ' t  capable of  r e c r e -  
a t i o n a l  use .  He i s  asking t h a t  t h e  l e g i s l a t u r e  t e l l  t h e  F ish  and Game 
t o  go down and l i s t  waters  l i k e  o the r  s t a t e s  have done and t h e  types  of 
r e c r e a t i o n  you can use  on them o r  t h e  types  o f  s u b s t a n t i a l  use.  The 
p u b l i c  t r u s t  d o c t r i n e  t h a t  o the r  s t a t e s  u s e  i s  an environmental pro- 
t e c t i o n  doc t r ine ,  no t  a  r e c r e a t i o n a l  d o c t r i n e .  Recreat ion is j u s t  a  
t i n y  p a r t  o f  t h e  pub l i c  t r u s t  doc t r ine .  He r e q u e s t s  t h a t  i f  we're  going 
t o  have t h i s  b i l l  without change, t h e  l e g i s l a t u r e  f i rst  t e l l  t h e  F ish  
and Game t o  go ou t  and l i s t  waters  and t h e  types  of  uses  t h a t  can be 
done on them and, secondly, keep t h e s e  r u l e s  s t i l l  i n  e f f e c t  s o  they  
apply  t o  a l l  waters  and people know what t hey  can do on them, and 
t h i r d l y ,  keep t h a t  p a r t  about t h e  r i g h t  t o  cha l lenge  t h a t  i s  a l r eady  i n  
HB 265 t h a t  says if t h e r e ' s  a problem, any person can ask t h e  F ish  and 
Game t o  do something about i t .  The problem i n  t h e  Supreme Court i n  t h i s  
c a s e  was they  s a i d  you can use  a l l  waters  capable  o f  r e c r e a t i o n a l  use .  
You can u s e  t h e  bed and t h e  bank i s  what they  a r e  t r y i n g  t o  say.  The 
o t h e r  s t a t e s  say you can only use  t h e  bed and t h e  bank f o r  an i n c i d e n t a l  
u s e  and kept  a l l  of t h e  r e c r e a t i o n  on f l o a t a b l e  r i v e r s .  You can always 
argue whether t h e  Supreme Court knew what it was saying by leaving  those  
few words out  about you can use  t h e  bed and t h e  banks except f o r  i n c i -  
d e n t a l  u se .  If  you pu t  t h e  o v e r a l l  r u l e s  i n  ahead of  t ime a s  t o  what 
you can do on t h e s e  r i v e r s  and creeks ,  and then  cons ider  those  r e s t r i c -  
t i o n s  on a  case-by-case bas i s ;  no ma t t e r  what happens i n  cou r t ,  a t  l e a s t  
t h e r e ' s  going t o  be a  l o t  more water opened up anyway. 

The fol lowing t e s t i f i e d  i n  oppos i t ion  t o  NB 265 and, where ind ica t ed ,  
presented  w r i t t e n  testimony o r  made a d d i t i o n a l  t e s t imon ia l  remarks: 
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Ted Lucas, a  rancher  from Highwood, a  member of t h e  Montana Stockgrowers 
Assoc ia t ion  who served on t h e  landowner r e c r e a t i o n  committee, and a  
board member of t h e  Western Environmental Trade Associat ion (Exhib i t  3 9 ) .  
Tack Van Cleves,  a  rancher  and dude rancher  from Big Timber, r ep re sen t -  
i n g  t h e  s t a t e  members of  The Dude Ranchers' Associat ion (Exhib i t  40).  
They f e e l  i t s  passage may ve ry  well  be t h e  end of t h e  dude ranching 
i n d u s t r y  i n  t h i s  s t a t e .  

B i l l  Morse, a t t o r n e y  from Absarokee, r ep re sen t ing  t h e  S t i l l w a t e r  County 
Assoc ia t ion  of  Taxpayers and Madison County ranchers  (Exhibi t  41) ,  
t e s t i f i e d  it i s  no t  t h e  t ime f o r  t h e  type  of  compromise t h i s  b i l l  
sugges ts .  He be l i eves  i f  you do no t  pass  HB 265, we w i l l  s e e  what t h e  
Supreme Court meant, because he be l i eves  a  c a r e f u l  reading of  t hose  
cases  w i l l  show t h a t  they  a r e  d i r e c t e d  t o  t h e  f a c t s  i n  those  cases .  M r .  
Morse f e l t  we should a l s o  bear  i n  mind what w i l l  happen t o  t hose  people 
who own land along streams. When someone buys a  p i ece  of p rope r ty  wi th  
a  s t ream on it, they  pay a  tremendous p r i c e  a s  opposed t o  buying a  p i e c e  
o f  dry land .  I f  t h i s  s t a t e  t akes  away t h e  incidence of  ownership of 
t hose  s t reams,  he quest ioned what t h a t  w i l l  do t o  t h e  ad valorem v a l u e  
o f  t h a t  land  when t h e  owners t a l k  t o  t h e i r  a s se s so r s .  He be l i eves  t hey  
have a tremendous c a s e  t o  show i f  t hey  d o n ' t  have those  i n c i d e n t s  o f  
ownership, t hey  d o n ' t  have t o  pay t axes  on them, and i f  t hey  d o n ' t  have 
t o  pay t a x e s  on it, t h a t  va lue  i s  going t o  plummet and those  e x t r a  bucks 
a r e  going t o  have t o  come from some o t h e r  p l ace .  He be l i eves  t h i s  i s  
f a r - r each ing  l e g i s l a t i o n ,  and does no t  be l i eve  t h e r e  i s  any s t a t e  i n  t h e  
union o r  t h e  f r e e  world t h a t  has  gone a s  f a r  a s  we a r e  sugges t ing  t h a t  
HB 265 ought t o  t a k e  u s  o r  t h a t  t h e  Supreme Court has a l r eady  taken  us .  

D r .  Clayton Marlow, a  r e sea rch  s c i e n t i s t  with t h e  Montana Agr i cu l tu ra l  
Experiment S t a t i o n  (Exhibi t  42) .  He asked t h a t  t h e  committee cons ider  
s e v e r a l  g rey  a r e a s  w i th in  t h e  b i l l  which a r e  enumerated on h i s  e x h i b i t .  
Roger Koopman, a  businessman and sportsman from Bozeman and former F i e l d  
Representa t ive  f o r  t h e  National  R i f l e  Associat ion,  t e s t i f i e d  i n  oppo- 
s i t i o n  t o  HB 265 (Exhibi t  43) .  Paul Hawks, on behalf  of t h e  S t i l l w a t e r  
P r o t e c t i v e  Associat ion,  an a f f i l i a t e  of t h e  Northern P la ins  Resource 
Council ,  p resented  w r i t t e n  testimony and proposed amendments t o  t h e  b i l l  
(Exhib i t  44) .  Mr. Hawks a l s o  submitted f o r  t h e  record  t h e  test imony of  
Chuck Rein (Exhibi t  45) .  Steve Al l e r ,  ope ra to r  o f  a gues t  ranch i n  Park 
County, a  f l y  fisherman, and a p a s t  member of Trout Unlimited, appeared 
i n  oppos i t ion  t o  HB 265 be l iev ing  i t  expands t h e  two Supreme Court 
d e c i s i o n s  ( s ee  w r i t t e n  testimony and samples of l e t t e r s  o f  some of  t h e  
concerns t h a t  a r e  being expressed by fishermen from o t h e r  p a r t s  of  t h e  
count ry  (Exhib i t  46).  Byron Grosf ie ld  t e s t i f i e d  t h a t  he would support  
HB 265 i f  amended by SB 418, SB 421, and SB 224. F a i l i n g  t h a t ,  he 

I h e a r t i l y  opposed t h e  b i l l  (Exhibi t  47).  M r .  G ros f i e ld  a l s o  presented 
w r i t t e n  testimony on behalf  of  Robert Id.  J a n e t t  (Exhibi t  48) .  Ralph 
Holman concurred with a l l  o f  t h e  previous test imony t o  HB 265 and 
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submit ted a d d i t i o n a l  w r i t t e n  testimony (Exhibi t  49) .  B i l l  P h i l l i p s ,  
l i f e  member o f  t h e  National R i f l e  Associat ion and most o f  t h e  t r a p p i n g  
a s s o c i a t i o n s  i n  t h e  country (Exhibi t  50). He t e s t i f i e d  t h a t  M r .  Waterman 
mentioned people with f i s h i n g  rods  won't be a b l e  t o  f i s h  on t h e s e  d r y  
gulches,  bu t  people from out  of s t a t e  w i l l  be a b l e  t o  come i n  wi th  t h e i r  
hunt ing  dogs. He c a n ' t  u s e  dogs t o  run  l i o n s  and c a t s  on p l aces  where 
sheepmen have sheep because t h e  dogs w i l l  d i s t u r b  t h e  sheep, and he has  
t o  be c a r e f u l  t h a t  he p i cks  up h i s  t r a p s .  Some people w i l l  no t  even t r y  
t o  p ick  up t h e i r  t r a p s .  Jean  Parsons t e s t i f i e d  HB 265 g ives  t h e  land-  
owner v e r y  l i t t l e  a b i l i t y . t o  be cus todians  of t h e i r  land (Exhib i t  51) .  
P h i l  Rostad, r ep re sen t ing  t h e  Meagher County Preserva t ion  Assoc ia t ion  
(Exhib i t  52).  He f e l t  SB 418, SB 421, SB 424, and SB 435 adequate ly  
address  t h e  problems. Lorents Grosf ield,  c a t t l e  rancher  from Big Timber 
(Exhib i t  53).  Charles  W. dlAutremont, from Alder,  t e s t i f i e d  h i s  p r o p e r t y ' s  
va lue  i s  d i r e c t l y  p ropor t iona l  t o  i t s  p r i v a t e  r i v e r  r i g h t s ,  and wi thout  
t h e  same, t h e  va lue  o f  h i s  land i s  n e g l i g i b l e  (Exhib i t  54).  He was 
concerned about land va lues  and s a f e t y .  He thought it was presumptuous 
o f  t h e  s t a t e  t o  seek more land and access  when t h e  F i sh  and Game Cornmis- 
s i o n  cannot maintain adequate con t ro l  over  t h e  land and waters  c u r r e n t l y  
under t h e i r  j u r i s d i c t i o n .  I f  t h e  s t a t e  demands an easement through h i s  
proper ty ,  t hen  he demands t h e  same p ro t ec t ion  from t r e s p a s s  and hun te r s ,  
e t c .  Bud P i l e ,  rancher  from Greycl i f f  (Exhibi t  55) .  He reminded t h e  
committee t h a t  t h e  four  Senate  b i l l s  which it has a l r eady  passed a r e  
simple and c l e a r  and do no t  need a lawyer t o  be i n t e r p r e t e d .  He f e e l s  
HB 265 i s  unnecessary and complicated and is  sub jec t  t o  i n t e r p r e t a t i o n .  
He s t a t e d  he  had brought a boat paddle along with him because he wanted 
t o  remind them t h a t  when t h e  Supreme Court access  r u l i n g  came about ,  he 
went down t h e  creek and he wouldn't need it. M r .  P i l e  then  presented  
t h e  paddle t o  Chairman Mazurek. Mrs. Arch Allen,  o f  Livingston, t e s t i -  
f i e d  she  recognized t h e  Supreme Court dec i s ions  and f e l t  t hey  have taken  
from t h e  l e g i s l a t u r e  t h e i r  checks and ba lances  of government. She hoped 
t h e  committee would r e s t o r e  t h i s  t o  our  Montana form of government by 
amendments t o  HB 265 so  we have t h e  l e g i s l a t i v e ,  t h e  execut ive,  and t h e  
j u d i c i a l ,  no t  one-sided government. In add i t i on ,  Mrs. Al len  presented  
w r i t t e n  testimony (Exhib i t  56) .  Sharon Kelin, r ep re sen t ing  t h e  Boulder 
Val ley Associat ion,  an a f f i l i a t e  of t h e  a g r i c u l t u r a l l y  based Northern 
P la ins  Resource Council, appeared i n  oppos i t ion  t o  HB 265 but  supported 
t h e  four  Senate  b i l l s  (Exhib i t  57).  Mrs. Joan Langford, r e p r e s e n t i n g  
f i v e  l o c a l  people from Reedpoint (Exhibi t  58) .  John McDonald, rancher  
from F l i n t  Creek, member of t h e  Stockgrowers Associat ion and t h e  Farm 
Bureau, t e s t i f i e d  t h a t  i n  t h e  mining business ,  t h e r e  a r e  s eve ra l  ques- 
t i o n s  t h a t  have a r i s e n  out  of t h i s  b i l l  (Exhib i t  59) .  I n  h i s  a r e a ,  
t h e r e  a r e  some r a t h e r  l a r g e  bodies of water which have t r a d i t i o n a l l y  
been c losed  t o  pub l i c  u se  f o r  reasons of s a f e t y ,  and they  would l i k e  t o  
s e e  some c l a r i f i c a t i o n  of how t h a t  w i l l  f i t  i n t o  t h i s  b i l l .  John 
Wil lard,  a landowner i n  Lewis and Clark County, asked t h a t  t h e  committee 
t a k e  a look a t  t h e  o t h e r  s t a t e s  with more experience t h a t  have handled 
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t h i s  (Exhib i t  60) .  He asked t h a t  t h e  r i g h t s  of t h e  landowner be pro- 
t e c t e d ,  t h a t  t h e  pub l i c  t r u s t  be confined t o  water,  and t h a t  t h e  
r e s p o n s i b i l i t i e s  f o r  t hose  t r e spas s ing  on t h e  land be f u l l y  s p e c i f i e d  i n  
t h e  law. Robert Burns, o f  Big Timber, s t a t e d  he is opposed t o  HB 265 
because t h e r e  i s  no compromise t o  p r i v a t e  ownership (Exhib i t  61).  Bob 
Saunders, r ep re sen t ing  t h e  Meagher County P rese rva t ion  Assoc ia t ion  
(Exhib i t  62).  Char les  Howe, of  Belgrade, s t a t e d  t h i s  b i l l  would a f f e c t  
him a s  a  rancher  and a s  a  businessman (Exhibi t  63).  Bud Hansen, r ep re -  
s en t ing  t h e  ranchers  up and down h i s  creek i n  Ekalaka (Exhib i t  64) .  
David Howe, Park County rancher  (Exhibi t  65). Kelly Flynn, r e p r e s e n t i n g  
Hidden Hollow Ranch i n  Broadwater County, t e s t i f i e d  t h i s  b i l l  w i l l  
adve r se ly  a f f e c t  t h e i r  ranch. J. N.  Saunders, Ennis, ob jec t ed  t o  HB 265 
on t h e  b a s i s  it c o n f i s c a t e s  h i s  ground (Exhibi t  66) .  Walt Lineberger,  
Madison County (Exhib i t  67) .  Neva Lydeard, Cascade, t e s t i f i e d  t h e r e  a r e  
two p o i n t s  i n  oppos i t ion  t o  t h e  b i l l  which no one had brought ou t  y e t  
(Exhibi t  68) .  One i s  t h e  problem of  knapweed. The o t h e r  t h i n g  t h a t  has  
no t  been mentioned i s  one- th i rd  of  t h e  s t a t e  i s  owned by f e d e r a l  and 
s t a t e  governments and why c a n ' t  t h e  r e c r e a t i o n i s t s  u s e  t h a t  i n s t e a d  of 
p r i v a t e  land .  Windsor Wilson, McLeod, opposed HB 265 but  supported t h e  
f o u r  Senate  b i l l s  (Exhib i t  69). Pam Reim, Me lv i l l e  (Exhibi t  70) .  Bob 
Daggett, Laurel ,  appeared aga ins t  HB 265 and s t a t e d  he th inks  it i s  an 
a t tempt  t o  b u i l d  something on a  foundation t h a t  was wrong i n  t h e  f i r s t  
p l ace  (Exhib i t  71). Peggy F e r s t e r ,  r ep re sen t ing  some ranchers  from 
Carbon County (Exhib i t  72).  Dave Moore, dryland farmer and Vocational 
Agr i cu l tu re  t eache r  from Big Timber (Exhibi t  73).  Wes Henthorne (Exhib i t  7 4 ) ,  
E la ine  Al l e s t ad ,  Big Timber (Exhibi t  75). Verna Lou Landis, Wi l sa l l  
(Exhib i t  76).  Virge Holl iday,  lVilsal l  (Exhib i t  77) .  John DeCock, 
Me lv i l l e  (Exhib i t  78).  George Ross i te r ,  r ep re sen t ing  t h e  Bear Tooth 
Stock Assoc ia t ion ,  t e s t i f i e d  they  would l i k e  t o  s e e  any number of 
amendments t o  t h i s  b i l l  and presented a  r e s o l u t i o n  from t h e  a s s o c i a t i o n  
(Exhib i t  79) .  Jack Salmon, landowner from Salmon, opposed t h e  b i l l .  

Conrad Fredr icks ,  r ep re sen t ing  t h e  Sweet Grass County Preserva t ion  
Assoc ia t ion  (Exhib i t  80),  s t a t e d  M r .  Waterman i n  h i s  w r i t t e n  testimony 
l i s t e d  s i x  goa l s  t h a t  t h e  landowner c o a l i t i o n  had i n  proposing necessary  
l e g i s l a t i o n .  He submitted t h a t  f i v e  of t hose  a r e  c u r r e n t l y  addressed i n  
t h e  t h r e e  Senate  b i l l s  a l r eady  heard before t h e  committee o r  i n  Repre- 
s e n t a t i v e  Gradyls  HB 520 which makes it c l e a r  t h a t  waters  d i v e r t e d  away 
from t h e  n a t u r a l  water course a r e  not  sub jec t  t o  use .  The only one t h a t  
i s  not  covered i s  portage.  The portage i s s u e  has now gone from H i l d r e t h ' s  
br idge,  which Judge Shanstrom says you could go around, t h e  narrow r i g h t  
g iven  by t h e  Supreme Court, t o  t h e  extended r i g h t  now i n  HB 265, where 
i n  t h e  c a s e  of a r t i f i c i a l  b a r r i e r s ,  not  only does t h e  landowner have t o  
f u r n i s h  t h e  land,  but  he has t o  pay f o r  e s t a b l i s h i n g  a por tage  r o u t e  out  
o f  h i s  pocket .  In  t h e  case  of n a t u r a l  b a r r i e r s ,  t h i s  i s  no t  n e c e s s a r i l y  
l i m i t e d  t o  i f  it i s  h i s  b a r r i e r .  I t  makes no d i s t i n c t i o n  between t h e  
county br idge ,  t h e  s t a t e  br idge,  The Montana Power Company power l i n e ,  
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o r  a  d i v e r s i o n  s t r u c t u r e  pu t  i n  by h i s  neighbor t o  i r r i g a t e  h i s  ad jacent  
l ands .  Another p o i n t  he mentioned i s  M r .  Wilson, t h e  Pres ident  of t h e  
Stockgrowers Associat ion,  i s  worried about what might happen i f  t h e  
Supreme Court g o t  t h i s  c a s e  again.  He passed ou t  Delegate Proposal No. 
2 (Exhib i t  801, d i scussed  a t  t h e  Cons t i t u t iona l  Convention, which has 
t h e  language of t h e  pub l i c  t r u s t  d o c t r i n e  and which proposal  was 
r e j e c t e d  by t h e  Cons t i t u t iona l  Convention (Exhibi t  80) .  He be l i eves  i f  
t h a t  i s  brought t o  t h e  a t t e n t i o n  of t h e  Supreme Court i n  f u t u r e  l i t i g a -  
t i o n ,  w e  might g e t  a  d i f f e r e n t  r e s u l t  on t h e  c o n s t i t u t i o n a l  b a s i s  t h a t  
t h e  Supreme Court hung i ts  dec i s ion  on. 

In  a d d i t i o n ,  t h e  fol lowing w r i t t e n  test imony was submitted i n  oppos i t i on  
t o  HB 265, a l though not  presented o r a l l y  t o  t h e  committee: Kermit 
Anderson, Me lv i l l e  (Exhibi t  81);  L u c i l l e  Anderson, Me lv i l l e  (Exhib i t  82 ) ;  
Dolores A n s t e t t  and Arthur  Ans te t t ,  o f  The T a l l  Timber, McLeod (Exhibi t  83); 
J. R. Cleveland, Melv i l le  (Exhib i t  84);  William Dunham, Executive 
Direc tor ,  Montana Land Reliance, Helena (Exhib i t  85);  Evere t t  Hicks, L Y 
Ranch, Wolf Creek (Exhibi t  86) ; Clarence Keough, Wi l sa l l  (Exhibi t  87) ; 
Dick Klick, Sun But te  O u t f i t t e r s  and Ranchers and Assoc ia tes ,  August 
(Exhib i t  88);  David Lackman, Lobbyist, Montana Publ ic  Heal th Associat ion 
(Exhib i t  89);  William Larson, Alder (Exhib i t  90); Linda Larson, Alder 
(Exh ib i t  91) ; Mary Lineberger, Ennis (Exhib i t  92) ; B i l l  bialoney, Alder 
(Exhib i t  93) ; Rosabelle Maloney, Alder (Exhibi t  94) ; Rose Maloney, Alder 
(Exhib i t  95); Sam Maloney, Alder (Exhibi t  96); Barbara Hollman Morse, 
Absorokee (Exhib i t  97); Duane Neal, Black O t t e r  Guide Serv ice ,  Pray 
(Exhib i t  98); Mary Jane  Rickman, F i s h t a i l  (Exhib i t  99); John R i t t e l ,  
B l a c k t a i l  Ranch, Wolf Creek (Exhib i t  100); Margery Rosse t te r  (Exhib i t  101);  
Mary Saunders, Ennis (Exhibi t  102); L. J. S c h i e f f e r t ,  McLeod (Exhibi t  103) ; 
Norm S t a r r ,  Melv i l le  (Exhibi t  104); Barbara Van Cleve, Big Timber 
(Exhib i t  105); Channing Welin, McLeod (Exhib i t  106); Ralph Holman, 
McLeod (Exhib i t  107); landowners from Nye (Exhib i t  108); and Andrew 
Dana, Livingston (Exhib i t  109).  

QUESTIONS FROM THE COMMITTEE: Senator  Crippen asked seve ra l  ques t ions  
r evo lv ing  around t h e  term " b a r r i e r f f  and how it r e l a t e s  t o  por tage .  
~ l t h o u g h - t h e  two Supreme Court cases  r e f e r r e d  only  t o  b a r r i e r s , - H B  265 
goes on t o  inc lude  man-made b a r r i e r s .  Senator  Crippen asked b i r .  Waternen 
i f  he read  i n t o  t h e  two Supreme Court ca ses  n a t u r a l  b a r r i e r s  a s  wel l  a s  
man-made b a r r i e r s .  Mr. Waterman responded t h a t  he read  a t  l e a s t  t h e  
H i l d r e t h  c a s e  t o  r e f e r  t o  man-made b a r r i e r s ,  and because they  d i d  not  
r e s t r i c t  it t o  man-made b a r r i e r s  only, t hey  a r e  thereby  i n  t h e i r  d e f i -  
n i t i o n  and i n  t h e i r  extension of i t ,  t h e  r i g h t  t o  por tage  around those  
b a r r i e r s .  Senator  Towe poin ted  ou t  t h a t  t h e  cou r t  was not  dea l ing  with 
a  n a t u r a l  b a r r i e r  i n  t h e s e  dec i s ions ;  t hey  were dea l ing  with an obs t ruc-  
t i o n  i n  one c a s e  and i n  t h e  o t h e r  with harrassment by a  landowner. He 
asked i f  it followed i f  t h e  cou r t  were t o  be t a l k i n g  about both man-made 
and n a t u r a l  b a r r i e r s ,  i t  would have a l luded  t o  a l l  b a r r i e r s .  Senator 
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Crippen f e l t  it was an  important po in t  because t h e  th ing  t h a t  concerned 
him somewhat i s  i f  we inc lude  n a t u r a l  b a r r i e r s  and al low por tage  around 
n a t u r a l  b a r r i e r s ,  t h e r e  may be a  s i t u a t i o n  where a  n a t u r a l  b a r r i e r  i s  
going t o  extend f o r  q u i t e  a length .  I f  we r e q u i r e  by t h e  l e g i s l a t i o n  
t h a t  t h e r e  be por tage  around those  b a r r i e r s ,  then a r e  we no t  r e q u i r i n g  
t h a t  t h e  landowner provide  n a v i g a b i l i t y  f o r  r e c r e a t i o n a l  purposes down 
t h e  e n t i r e  l eng th  o f  any s t ream covered by t h i s  b i l l .  M r .  Waterman 
responded t h a t  t h e  Curran c a s e  r e f e r r e d  s p e c i f i c a l l y  t o  b a r r i e r s .  Even 
though Curran d id  no t  d e a l  wi th  man-made b a r r i e r s ,  t h e  Curran c a s e  d e a l t  
wi th  a  s t ream some 30 mi l e s  i n  length,  t h e  Dearborn River,  which has 
n a t u r a l  b a r r i e r s  i n  it. The quest ion which Curran r a i s e d  i s  whether o r  
no t  t h e  pub l i c  i n  t h e  course  of f l o a t i n g  t h a t  stream had t h e  r i g h t  t o  go 
up onto t h e  banks o r  even t o  touch t h e  bed of t h e  r i v e r  a s  t hey  at tempted 
t o  por tage  through o r  over  low water marks. From t h a t  contex t ,  he saw 
Curran f i rs t  addressing n a t u r a l  and Hi ld re th  address ing  man-made. 
Within t h e  context  o f  t h e  two cases ,  t h e  cou r t  has s a i d  t h e  r i g h t  of  t h e  - 
p u b l i c  t o  por tage  i s  a  r i g h t  t o  portage around a l l  b a r r i e r s  i n  a  l e a s t  
i n t r u s i v e  manner. Senator  Crippen c l a r i f i e d  t h a t  t h e  cou r t  d i d  n o t  s ay  
l l a l l . l '  M r .  Waterman s t a t e d  they  d id  no t  d i s t i n g u i s h  b a r r i e r s ,  bu t  they  
have c l e a r l y  def ined  por tage ,  and they  have s t a t e d  t h e  r i g h t  o f  por tage  
e x i s t s  co inc iden ta l  t o  t h e  r i g h t  of t h e  use  of  t h e  underlying su r f ace  
waters .  Senator  Crippen s t a t e d  t h a t  i n  t h e  context  o f  t h i s  l e g i s l a t i o n ,  
when you a r e  t a l k i n g  about a  man-made b a r r i e r  l i k e  a  fence  o r  a  d i v e r -  
s i o n  dam, you r e q u i r e  t h e  landowner t o  provide a  reasonable  and s a f e  
r o u t e  f o r  t h e  r e c r e a t i o n a l  u s e  of t h e  su r f ace  water .  He has no problem 
wi th  t h a t .  His concern i s  t h a t  i t  may be too  broad o f  a  requirement i n  
t h e  c a s e  of  a  n a t u r a l  b a r r i e r ,  e s p e c i a l l y  i n  t h e  c a s e  where t h e  b a r r i e r  
could be a  swamp t h a t  extends f o r  a  g r e a t  length ,  s i n c e  we a r e  t a l k i n g  
about  a l l  r i v e r s .  M r .  Waterman d i d  no t  be l i eve  a  swamp would be a  
b a r r i e r  a s  it has been def ined  and s t a t e d  a  b a r r i e r  would be an a r t i -  
f i c i a l  o r  n a t u r a l  o b j e c t  over o r  i n  t h e  water body which r e s t r i c t s  
r e c r e a t i o n a l  use.  A swampy a r e a  i s  an inconvenience t h e  r e c r e a t i o n i s t  
must ab ide  by. Returning t o  Curran, if t h a t  i s  a  b a r r i e r  t h e  cou r t  says  
can be portaged around, t h e  quest ion becomes whether o r  no t  t h e  p u b l i c  
has  a  r i g h t  t o  por tage  around t h a t  b a r r i e r ,  be it n a t u r a l  o r  a r t i f i c i a l .  
With r e f e rence  t o  t h e  n a t u r a l  b a r r i e r ,  if t h e r e  i s  a  r eques t  f o r  a  
por tage  rou te ,  then  t h e  Department of Fish, W i l d l i f e  and Parks has t h e  
r e s p o n s i b i l i t y  of p lac ing  t h a t  rou te  and t h e  l i ke - -pu t t i ng  t h e  respon- 
s i b i l i t y  f o r  t h e  n a t u r a l  b a r r i e r  where it should r e s t ,  on t h e  p u b l i c ' s  
shoulders .  

Senator  Towe asked Mr. St rope  t o  c l a r i f y  who he represented .  M r .  S t rope  
responded he represented  t h e  Sweetgrass Preserva t ion  Assoc ia t ion .  
Senator  Towe asked 2f when t h i s  l e g i s l a t i o n  i s  passed, t h e  r i g h t  of  t h e  
p u b l i c  t o  u se  dry  streambeds and t h e  proper ty  below t h e  high water mark 
would be a f f ec t ed ,  how t h a t  i s  squared with t h e  Hi ld re th  dec i s ion  which 
i s  c l e a r  on t h a t  po in t  and says "No owner of  p rope r ty  ad jacent  t o  s t a t e  
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owned waters  has  t h e  r i g h t  t o  con t ro l  t h e  u s e  of t h o s e  waters  a s  they  
f low through h i s  property.  The pub l i c  has t h e  r i g h t  t o  u se  t h e  waters  
and t h e  beds and t h e  banks up t o  t h e  o rd ina ry  h igh  water mark." M r .  
S t rope  answered t h a t  both o f  t h e  opinions a r e  water opinions,  no t  land- 
u s e  opin ions .  Mr. St rope  s t a t e d  t h a t  it is  ve ry  c l e a r  i n  Curran, Judge 
Haswell d i d  no t  f i n d  t h e  1895 s t a t u t e  u n c o n s t i t u t i o n a l .  On t h e  con- 
t r a r y ,  he c i t e d  it very  approvingly. That s t a t u t e  g ives  t h e  a b u t t i n g  
landowner t h e  r i g h t  t o  t h e  beds and banks down t o  t h e  low water when 
t h e r e ' s  no water  on them. M r .  S t rope  s t a t e d  HB 265 a t tempts  t o  conver t  
a water r i g h t  i n t o  a land-use r i g h t ,  and t h a t ' s  t h e  oppos i t ion  of h i s  
group. They d o n ' t  want t h e  opinions expanded. Senator  Towe quest ioned 
why if we a r e  bound t o  have f u r t h e r  c l a r i f i c a t i o n  from t h e  Supreme Court 
we rush  i n t o  it a t  t h i s  t ime u n t i l  we r e a l l y  know what t h e  Supreme Court 
i s  saying.  M r .  Waterman responded you must r ead  Curran and Hi ld re th  
t o g e t h e r  and not  i s o l a t e  Curran ou t .  H i l d r e t h  came down a month a f t e r  
Curran and c l a r i f i e d  a reas  i n  Curran t h a t  were vague. From t h e  pe r spec t ive  
o f  f u t u r e  l i t i g a t i o n ,  M r .  Waterman s t a t e d  we do no t  know t h e  i s sues ,  o r  
t h e  case ,  o r  t h e  t ime l i n e s  under which t h a t  i s s u e  w i l l  r each  t h e  c o u r t .  
He f e l t  t h a t  i f  we do n o t  address  through l e g i s l a t i v e  enactment now, t h e  
s t ream acces s  i s sues ,  we i n v i t e  t h e  cou r t  t o  s a y  t h a t  t h i s  body cannot 
a c t  i n  t h i s  a r e a  and you, t h e  cou r t ,  should w r i t e  t h e  r u l e s .  

Senator  Yel lowta i l  asked D r .  Marlow about h i s  concern with t h e  d i f f i -  
c u l t y  of de f in ing  high water mark i n  terms of  r i p a r i a n  vege ta t ion .  He 
asked if he  could o f f e r  a workable a l t e r n a t i v e  t h a t  w i l l  d e f ine  t h e  
ques t ion  posed by t h e  cou r t .  D r .  Marlow s t a t e d  t h e  sugges t ions  made 
e a r l i e r  t h a t  t h e  o ld  Streambed Preserva t ion  s t a t u t e  i s  a very  workable 
one t h a t  has  l a s t e d  e i g h t  years .  

Senator  Pinsoneaul t  asked M r .  Morse i f  he would r e s t a t e  h i s  concerns 
about  t h e  t a x  consequence. M r .  Morse responded he i s  concerned about ad 
valorem land values.  Tremendous va lues  a r e  a l l o c a t e d  t o  t h i s  e n t i r e  
concept of running streams. If we p u l l  away from t h e  landowner t h e  
r i g h t s  t h a t  a r e  inherent  i n  connection wi th  those  running streams, such 
as p r ivacy  and a l l  t h a t ,  he doesn ' t  s e e  how we can avoid t h e  abso lu t e  
c e r t a i n t y  t h e  va lue  i s  diminished tremendously. M r .  Waterman responded 
M r .  Morse i s  c o r r e c t  i n  t h a t  t h e r e  would be a diminishment of  va lues ,  
bu t  he f e l t  t h e  diminishment came about through t h e  two Supreme Court 
ca ses ,  and i f  we provide c e r t a i n t y  and c l a r i t y  of d e f i n i t i o n ,  we address  
many of t h e  r i g h t s  t h a t  have been l o s t  a s  a consequence o f  those  Supreme 
Court dec i s ions .  Senator  Towe addressed t h e  same i s s u e  and s t a t e d  t h e  
d e c i s i o n s  were no t  made i n  a vacuum. There i s  a l o t  of background with 
regard  t o  t h e  enabl ing a c t  which l i m i t s  how much Montana can and c a n ' t  
do i n  terms of providing p ro t ec t ion  f o r  p r i v a t e  and publ ic  proper ty .  We 
must be cognizant  o f  t h e  f a c t  t h e  same i s s u e  i s  a l s o  present  on oceans. 
They have had t h e  same dec i s ion .  The ocean and t h e  sho re l ine  belong t o  
t h e  pub l i c .  No one has p r i v a t e  ownership of t h a t  ocean o r  sho re l ine .  
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That has c l e a r l y  diminished t h e  va lue  of  t h e  proper ty .  M r .  Morse s t a t e d  
t h e  po in t  he was making was i f  anything happened t o  diminish market 
va lue ,  t h e  ad valorem va lue  should be assessed  accordingly.  If t a x e s  go 
down, somebody e l s e  i s  going t o  pay t h e  b i l l .  

Sena tor  Blaylock asked M r .  S t rope  where we would be b e t t e r  o f f  r e l y i n g  
on j u s t  t h e  Supreme Court dec i s ions  and no t  pass ing  HB 265. M r .  S t rope  
responded i n  t h e  context  t h a t  t h e s e  a r e  water dec i s ions ,  you a r e  con- 
v e r t i n g  a  water r i g h t  i n t o  a  land-use r i g h t ,  and he doesn ' t  f e e l  t h e  
c o u r t  would go t h a t  f a r  without j u s t  compensation being pa id  t o  t h e  
landowners f o r  t h a t  r i g h t .  

Sena tor  Mazurek asked M r .  Flynn i f  t h e  Department through i t s  p re sen t  
r e g u l a t i o n s  con t ro l l ed  p e t s .  M r .  Flynn s t a t e d  i f  a  p r i v a t e  landowner 
normally c o n t r o l s  dogs on h i s  property,  t h a t  would be a  normal land 
management p r a c t i c e ,  and he would cont inue  doing t h a t .  Senator  Mazurek 
s t a t e d  t h e  ques t ion  i s  whether a  p e t  t r a v e l i n g  with a  r e c r e a t i o n i s t  
going from t h e  stream o r  a  bed o r  banks onto t h e  landowner's p rope r ty .  
M r .  Flynn responded t h a t  wi th  t h e  a u t h o r i t y  o u t l i n e d  i n  HB 275 and wi th  
t h e  a u t h o r i t y  t h e  Department o r  Commission has,  t hey  could implement 
t h o s e  r egu la t ions ,  and i n  those  a r e a s  where necessary,  they  could 
p r o h i b i t  t h e  accompaniment of  a  r e c r e a t i o n i s t  by a  dog o r  r e q u i r e  t h a t  
t h e  dog be leashed.  

Senator  Crippen s t a t e d  he has s t ruggled  whi le  reading  t h e s e  two b i l l s  a s  
t o  t h e  d e f i n i t i o n  o f  " ~ a p a b l e . ~  The only  t e s t  t h e  Supreme Court seems 
t o  have pu t  ou t  i s  i n  one c a s e  t h a t  t h e  r e c r e a t i o n a l  u s e  of t h e  water  is 
without  l i m i t a t i o n .  Senator  Crippen asked M r .  Waterman i f  he f e l t  
F la thead  Lake would f a l l  i n t o  t h e  d e f i n i t i o n  of  s u r f a c e  water  by t h e  two 
c o u r t  c a s e s .  Mr. Waterman responded a f f i r m a t i v e l y .  Senator  Crippen 
asked if t h e  use  o f  t h e  water would be r e s t r i c t e d  between t h e  high water 
and low water mark. Senator  Crippen r e f e r r e d  t o  a  lake  which had a  l o t  
o f  wa te r f ron t  useage. Using Swan Lake as an example, M r .  Waterman 
s t a t e d  yes,  he f e l t  t h e  dec i s ions  would apply and grant  t h e  p u b l i c  broad 
u s e  o f  t h a t  water.  Senator  Crippen s t a t e d  t h e  s tatement  of i n t e n t  gave 
r a t h e r  broad a u t h o r i t y  t o  t h e  Department t o  d e f i n e  what waters  a r e  
capable  and t o  de f ine  t h e  c h a r a c t e r i s t i c s  o f  t h e  water involved t o  
conform t o  t h e  two Supreme Court cases .  He asked M r .  Flynn i f  they  f e e l  
t hey  can e f f e c t i v e l y  manage a l l  of t h e  waters  i n  t h e  s t a t e  of  Montana 
wi th  t h e  personnel and moneys they  have been reques ted  be appropr ia ted  
and do what it says  they  w i l l  do i n  t h e  s tatement  of  i n t e n t .  M r .  Flynn 
responded appropr i a t ions  has au thor ized  $50,000 a d d i t i o n a l  moneys i n  
each of t h e  next  two years  of t h e  biennium i n  a n t i c i p a t i o n  t h a t  t h e  
Department w i l l  be  requi red  t o  do some a d d i t i o n a l  l e g a l  work and 
monitor ing work a s  f a r  a s  t h e  stream access  l e g i s l a t i o n .  Mr. Flynn 
s t a t e d  they  do not  agree  t h a t  they  w i l l  d e a l  with a l l  l akes  and s treams 
w i t h i n  t h e  next  two years .  He s t a t e d  t h e  process  f o r  r u l e s  and 
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r e g u l a t i o n s  needed t o  be e s t ab l i shed  f i r s t  before  they  address  a c t u a l  
po r t ages  around b a r r i e r s ,  which process  i s  descr ibed  i n  t h e  s tatement  of 
i n t e n t .  

Senator  Towe s a i d ,  assuming M r .  S trope i s  c o r r e c t  i n  saying t h e s e  two 
d e c i s i o n s  r e a l l y  address  only  t h e  use  of  water and no t  t h e  underneath 
land ownership, how do you address  t h e  ques t ion  of  M r .  Josephson and 
some o f  t h e  o t h e r  persons r a i s e d  t h a t  while  you a r e  p r o h i b i t i n g  over-  
n i g h t  camping and placement o f  duck b l inds  on Class  I1 waters ,  you a r e  
no t  p r o h i b i t i n g  t h a t  on Class  I waters,  and i s n ' t  t h a t  beyond t h e  scope 
o f  t h e  Supreme Court dec i s ions .  Mr. Waterman responded t h a t  a s  he reads  
t h e  cases ,  t h e  cases ,  while  they  t i e  a  r i g h t  t o  p u b l i c  u se  of  t h e  water,  
t hey  a l low i n c i d e n t a l  u se  of t h e  ad jacent  land,  and they  al low i n c i -  
d e n t a l  u s e  f o r  r e c r e a t i o n a l  purposes. There is  noth ing  i n  t h e  Supreme 
Court c a s e s  t h a t  de f ines  r ec rea t ion .  HB 265 p u t s  r e a l i s t i c  l i m i t a t i o n s  
on those  r e c r e a t i o n a l  uses .  Senator  Towe i f  he were sugges t ing  t h a t  
without  t h i s  s t a t u t e  t h e r e  would be p r e s e n t l y  under t h e  Supreme Court 
c a s e s  permission t o  u se  a l l - t e r r a i n  veh ic l e s ,  r e c r e a t i o n a l  u se  of s tock  
ponds, r e c r e a t i o n a l  u ses  of water d i v e r t e d  away from n a t u r a l  bodies ,  and 
b i g  game hunting below t h e  high water mark. M r .  Waterman s t a t e d  those  
a r e  a l l  p o t e n t i a l  a r e a s  where through conf ron ta t ion  c o u r t s  could r u l e ,  
because t h e r e  i s  no l i m i t a t i o n  on those  s t a t u t e s ;  those  s t a t u t e s  i n  
r e f e r e n c e  t o  r e c r e a t i o n a l  u s e  allow t h e  f u l l  and broad gambit of those  
uses .  He b e l i e v e s  t h a t  i s  a p o t e n t i a l  consequence of a l lowing t h e  
Supreme Court c a s e s  t o  go unregulated by appropr i a t e  l e g i s l a t i o n .  
Senator  Towe asked M r .  S trope i f  t h i s  b i l l  wouldn't  r e a l l y  he lp  everyone 
by a t  l e a s t  l i m i t i n g  those  four  a r eas .  M r .  S t rope  responded no, because 
if you do no t  pass  HB 265, you a r e  not  c r e a t i n g  a  s t a t u t e  which g ives  
t h e  p u b l i c  a  r i g h t  t o  t h e  land below high and low water marks. If you 
never g ive  t h e  pub l i c  t h e  r i g h t  t o  those  lands,  t hen  they  can never make 
any u s e  of it. I t  i s  t h e i r  conten t ion  t h e  Supreme Court preserved t h a t  
s t a t u t o r y  r i g h t  of an abu t t i ng  proper ty  owner t o  own it down t o  t h e  low 
water mark when t h e r e ' s  no water on i t .  He i s  burdened by t h e  water 
u ses  when t h e r e ' s  water on i t .  If HB 265 passes  and t h i s  l e g i s l a t u r e  
says  t h e  pub l i c  now owns t h e  land between t h e  high and low water marks, 
you a r e  i n  e f f e c t  r epea l ing  t h e  o ld  1895 s t a t u t e  t h a t  Judge Haswell 
quoted. If you r epea l  t h a t  and c r e a t e  t h e  p u b l i c ' s  r i g h t  t o  u s e  t h e  
land between t h e  high and low water marks, then  it i s  t r u e  you may 
a u t h o r i z e  t h e  pub l i c  t o  make some use  of it o r  no use  of i t .  

Senator  Brown s t a t e d  he was concerned t h a t  one unintended consequence of 
HB 265 would be t o  al low t h e  general  pub l i c  access  f o r  r e c r e a t i o n a l  
purposes t o  beach f r o n t  proper ty .  asked Mr. Waterman i f  t h e  b i l l  
would apply  t o  l ake f ron t  property.  Mr. Waterman responded he be l i eves  
t h e  Supreme Court ca ses  apply t o  l ake  f r o n t  proper ty ,  and t h e  b i l l  does 
nothing wi th  r e f e rence  t o  improve, enhance, o r  expand those  r i g h t s .  
What t h e  b i l l  does do, however, i s ,  through t h e  r egu la t ion  process ,  
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d i r e c t  t h e  De~ar tmen t  t o  address  those  a r e a s  of concern. Senator  Brown 
s t a t e d  both t h e  Curran and Hi ld re th  dec i s ions  appl ied  t o  navigable  
s t reams t h a t  were being used f o r  r e c r e a t i o n a l  purposes.  He b e l i e v e s  t h e  
d e f i n i t i o n  contained i n  t h e  b i l l  would apply t o  l akes .  He's no t  s u r e  
t h e  Supreme Court dec i s ions  would al low t h e  p u b l i c  t o  camp on someone's 
l a k e  f r o n t .  M r .  Waterman responded t h a t  a s  he r eads  Curran, i t  speaks 
o f  t h e  f a c t  o f  a l l  pub l i c  waters  wi th in  t h e  s t a t e .  He be l i eves  t h e  
Supreme Court d id  not  cons ider  t h e  r ami f i ca t ions  of t h i s ,  and t h a t  i s  
why he f e e l s  l e g i s l a t i v e l y  we should approach t h e  problem. 

Senator  Crippen asked about compensation f o r  por tage .  The b i l l  s t a t e s  
i f  por tage  i s  requi red  by means of  an a r t i f i c i a l  b a r r i e r ,  it be pa id  f o r  
by t h e  landowner, while  i f  por tage  is  r equ i r ed  by a  n a t u r a l  b a r r i e r ,  it 
be pa id  f o r  by t h e  s t a t e .  H i s  concern i s  f o r  a r t i f i c i a l  b a r r i e r s .  He 
asked i f  t h e r e  were precedent i n  t h e  law t o  r e q u i r e  compensation t o  a  
landowner where t h e  s t a t e  r e q u i r e s  an easement f o r  a t h i r d  p a r t y  t o  
ven tu re  through t h e  landowner's p roper ty  ( t o  g e t  on t o  a  mining c la im 
f o r  example). Senator  Crippen asked how you square t h a t  wi th  t h e  
requirement  i n  t h e  b i l l  t h a t  on ly  i n  t h e  case  of  n a t u r a l  b a r r i e r s  w i l l  
t h e  landowner be compensated. M r .  Waterman addressed what t h e  b i l l  d i d  
t h a t  t h e  Curran c a s e  d i d  no t .  Curran s a i d  only  t h a t  t h e  landowner can 
d iminish  by appropr ia t ion  t h e  flow of t h e  s t ream. Curran does no t  speak 
s ~ e c i f i c a l l v  t h a t  t h e  landowners a r e  allowed t o  c r e a t e  an a r t i f i c i a l  
b a r r i e r  ac ros s  a  pub l i c  way which t h e  cou r t  found i m p l i c i t  i n  t h e  p u b l i c  
t r u s t .  A s  a  consequence, t hey  addressed t h a t  i n  HB 265 and s a i d  t h e  
p u b l i c ' s  r i g h t  can be compromised by t h e  r i g h t  of landowners f o r  manage- 
ment purposes t o  fence.  We then  sa id  t h e r e  a r e  a l t e r n a t i v e s .  They 
r ecogn ize  t h e  r i g h t  of  t h e  publ ic ,  which t h e  cou r t  s a i d  i s  t h e r e  t o  
po r t age  around i n  any way i n  any f a sh ion  t h a t  b a r r i e r  i n  t h e  l e a s t  
i n t r u s i v e  manner. They have a l s o  c rea t ed  a  way t o  l i m i t  t h a t  p u b l i c  
r i g h t ,  s o  i f  you w i l l ,  t h e  p a r t y  who l o s e s  a  p o r t i o n  of t h e  r i g h t  by 
reason  o f  t h e  exe rc i se  of t h e  c r e a t i o n  of a  por tage  r o u t e  i s  t h e  pub l i c ,  
no t  t h e  landowner, because t h e  landowner i s  going from t h e  s i t u a t i o n  
where t h e r e  i s  un l imi ted  and t o t a l  por tage  t o  having t h a t  por tage  placed 
i n t o  a s p e c i f i c ,  l imi t ed ,  exc lus ive  a r e a .  Senator  Crippen asked i f  we 
were c o r r e c t  i n  saying through t h i s  b i l l  we a r e  l i m i t i n g  t h e  r i g h t s  of  
t h e  p u b l i c  i n so fa r  a s  t h e i r  access  t o  g e t  from one spot  t o  another  spo t  
when confronted by an a r t i f i c i a l  b a r r i e r .  M r .  Waterman s t a t e d  we a r e  
doing t h a t  only i f  by reason of t h e  e x e r c i s e  of t h e  por tage  r i g h t s  of 
t h e  pub l i c ,  landowners reques t  t h a t  a  por tage  r o u t e  be e s t a b l i s h e d  t o  
r e s t r i c t  unl imited portage r i g h t s  of t h e  pub l i c .  

M r .  Wilson, Pres ident  of  t h e  Montana Stockgrowers Assoc ia t ion ,  t e s t i f i e d  
he i s  more concerned with t h e  a b i l i t y  of a  Montana r a n c h e r ' s  making a  
l i v i n g  off  t h e  land .  The t r a p  we have been caught i n  i s  watching t h e  
va lue  of  t h e  land i n f l a t e  and loan agencies  lending  money on t h e  land on 
t h e  va lue  of t h e  land and not  on t h e  a b i l i t y  of t h e  landowner t o  make a  
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v i a b l e  l i v i n g  on t h a t  ranch and pay t h a t  money back. He does not  t h ink  
t h e  i s s u e  i s  whether t h i s  w i l l  have some e f f e c t  on t h e  va lue  of  your 
land;  t h e y  a r e  i n t e r e s t e d  i n  p ro t ec t ing  t h e i r  r i g h t s  on t h e i r  land t o  
make a l i v i n g  r a i s i n g  c a t t l e .  

CLOSING STATEMENT: Representat ive Ream c losed  by s t a t i n g  some comments 
were made by opponents t h a t  were inaccura te .  He s t a t e d  t h i s  i s  a 
complex i s s u e .  He s t a t e d  a t  t h e  o u t s e t  HB 265 w i l l  no t  so lve  everyone 's  
problems; it simply cannot, and no p i ece  of  l e g i s l a t i o n  can, because we 
have c o n s t r a i n t s  a s  lawmakers; we have t h e  U.S. and Montana Cons t i tu -  
t i o n s  t o  d e a l  with.  The s t a t e  of Montana must p r o t e c t  both p u b l i c  and 
p r i v a t e  r i g h t s .  Much of s t a t u t o r y  law i s  taken  up wi th  t r y i n g  t o  
ba lance  t h o s e  two, and he be l i eves  HB 265 i s  t r y i n g  t o  balance those  
two. The last  i s s u e  i s  t h e r e  a r e  f e a r s ,  and those  f e a r s  a r e  r e a l .  He 
i s  sympathet ic  t o  those  f e a r s .  Many of t hose  f e a r s  have d isso lved  a s  
t hey 've  t r i e d  t o  reach  some kind of common understanding.  We have no t  
reached t h e  endpoint of t h i s  l e g i s l a t i o n ;  we're  going t o  have t o  con- 
t i n u e  t o  work toge the r  on it. Representa t ive  Ream s t a t e d  one small  
amendment needed t o  be made on page 5, l i n e  2, wherein t h e  number 4 
should be changed t o  number 5. Representa t ive  Ream's c l o s i n g  remarks 
s t a t e d  you a r e  now up t h e  creek with a paddle; HB 265 i s  your canoe o r  
v e s s e l ;  he hoped t h e  committee would d i p  i t s  paddle c a r e f u l l y  and warned 
them t o  watch out  f o r  t h e  rocks and d o n ' t  g e t  ou t  of  t h e  boat  u n t i l  it 
i s  s a f e l y  ashore  un le s s  t hey  can walk on water .  

There be ing  no f u r t h e r  business  t o  come be fo re  t h e  committee, t h e  meet- 
i n g  was adjourned a t  1:05 p.m. 
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Proposed Amendments to HB 265 
I 

1. Page 3, line 1. 
Following: "of" 
Strike: "surface" 

SENATE JUDICIARY COMMITTE 
EXHIBIT NO. & 

DATE. 0 3 o B g 5  i 

BILL N O . . R ~  



TESTIMONY TO SENATE J U D I C I A R Y  

SUPPORTING HOUSE B I L L  265 

The Montana S t o c k g r o w e r s  A s s o c i a t i o n  a n d  members o f  

t h e  a g r i c u l t u r a l  i n d u s t r y  a l l i a n c e ,  c o n s i s t i n g  o f  t h e  

b ! n T b r q 3  e l , e - . . -  . - -  - A s s o c i a t i o n ,  Montana Wool Growers  

A s s o c i a t i o n ,  Montana  A s s o c i a t i o n  o f  S t a t e  G r a z i n g  Dis- 

t r i c t s ,  Montana  C o w b e l l e s ,  Montana F a r m e r s  U n i o n ,  Montana  

C a t t l e  F e e d e r s  A s s o c i a t i o n ,  Montana Farm B u r e a u  F e d e r a -  

t i o n ,  Montana  Wate r  Deve lopment  A s s o c i a t i o n ,  Women I n -  

v o l v e d  i n  Farm E c o n o m i c s ,  Montana G r a n g e ,  Montana  

I r r i g a t o r s ,  I n c .  a n d  t h e  A g r i c u l t u r a l  P r e s e r v a t i o n  

A s s o c i a t i o n ,  s u p p o r t  p a s s a g e  o f  House B i l l  265 w i t h  some 

m i n o r  amendments .  T h e s e  members o f  t h e  a g r i c u l t u r a l  

communi ty  b e l i e v e  t h i s  b i l l  i s  t h e  most  e f f e c t i v e  p i e c e  o f  

p r o p o s e d  l e g i s l a t i o n  a d d r e s s i n g  t h e  s t r e a m  a c c e s s  i s s u e  

u n d e r  c o n s i d e r a t i o n  d u r i n g  t h i s  s e s s i o n  a n d  u r g e  p a s s a g e  

o f  t h e  b i l l .  The b i l l  s t r i k e s  a  b a l a n c e  b e t w e e n  t h e  p r o -  

t e c t i o n  o f  p r i v a t e  l a n d o w n e r  r i g h t s  a n d  t h e  i d e n t i f i c a t i o n  

o f  p u b l i c  r e c r e a t i o n a l  u s e s  o f  t h e  s u r f a c e  w a t e r s ,  b e d s  

and  b a n k s  o f  t h e  s t r e a m s  a n d  r i v e r s  o f  Montana .  T h i s  

l e g i s l a t i o n  i d e n t i f i e s  t h e  r e s p o n s i b i l i t i e s  o f  b o t h  

s e c t o r s  a f f e c t e d  by t h e  s t r e a m  a c c e s s  i s s u e  a n d  p r o p o s e s  a  

f a i r  a n d  r e a s o n a b l e  a p p r o a c h  which  a c c o m m o d a t e s  t h e  c o n -  

c e r n s  o f  t h e  l a n d o w n e r  a n d  t h e  r e c r e a t i o n a l i s t .  

EXHIBIT NO 

DATE 0 3 0  8 8 s  
BIU NO. H . D .  2 6 5  . c ~  o 



A b r i e f  h i s t o r y  o f  t h e  e v e n t s  w h i c h  b r o u g h t  t h e  p a r -  

t i e s  t o  t h e i r  p r e s e n t  p o s i t i o n  u n d e r s c o r e s  t h e  i n e f f e c -  

t i v e n e s s  o f  c o n f r o n t a t i o n  a s  a  p r o b l e m - s o l v i n g  p r o c e d u r e .  

S e v e r a l  l a n d o w n e r s ,  o n  t w o  s t r e a m s  w h i c h  r e c e i v e  s i g n i f i -  

c a n t  p u b l i c  r e c r e a t i o n a l  p r e s s u r e s ,  s o u g h t  t o  r e s t r a i n  a n d  

d e n y  a c c e s s  t o  f l o a t e r s  a n d  f i s h e r ~ e ~ ,  4 f t - -  - 7 f - ~ + - ' -  ' - .  - 

s p o n s o r e d  a n d  e n c o u r a g e d  by t h e  D e p a r t m e n t  o f  F i s h ,  W i l d -  

l i f e  a n d  P a r k s  f a i l e d ,  t w o  s u i t s  w e r e  f i l e d .  I n  e a c h  t h e  

d i s t r i c t  c o u r t  h e l d  i n  f a v o r  o f  t h e  p u b l i c  a n d  d e n i e d  t h e  

l a n d o w n e r  t h e  r e l i e f  s o u g h t .  

W h i l e  t h e  s u i t s  were p e n d i n g  o n  a p p e a l  t o  t h e  S u p r e m e  

C o u r t  o f  M o n t a n a ,  t h e  1983 L e g i s l a t u r e  c o n s i d e r e d  a 

v a r i e t y  o f  s tream a c c e s s  l e g i s l a t i o n .  T h o s e  e f f o r t s  

f a i l e d  i n  d e f e r e n c e  t o  t h e  a p p e l l a t e  p r o c e s s .  I n  May a n d  

J u n e  o f  1984,  t h e  S u p r e m e  C o u r t  o f  M o n t a n a  r e n d e r e d  t w o  

b r o a d ,  s w e e p i n g  d e c i s i o n s  w h i c h  a l l o w e d  t h e  p u b l i c  t h e  

r i g h t  t o  u s e  a l l  s t a t e  w a t e r s  a n d  t h e  b e d s  a n d  b a n k s  t o  

t h e  h i g h  w a t e r  m a r k  f o r  a n y  r e c r e a t i o n a l  a n d  i n c i d e n t a l  

u s e s .  The  u s e  r i g h t  was  e x t e n d e d  t o  t h e  h i g h  w a t e r  mark  

o n  a l l  s t r e a m s  r e g a r d l e s s  o f  s i z e  a n d  f o r  a l l  r e c r e a t i o n a l  

u s e s  t h e  c h a r a c t e r  o f  t h e  s t r e a m  c o u l d  s u p p o r t .  The  d e c i -  

s i o n s  d i d  n o t  a t t e m p t  t o  p r o v i d e  d e f i n i t i o n  t o  many o f  t h e  

terms a n d  r i g h t s  e x t e n d e d ,  i n v i t i n g  a  l e g i s l a t i v e  re -  

s p o n s e .  I n d e e d ,  t h e  t ime t o  a d d r e s s  t h i s  m a t t e r  i s  now 1 
I 

b e f o r e  f u r t h e r  l i t i g a t i o n  c l o u d s  t h e  s u b j e c t  a n d  c l o s e s  
I 
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t h e  o p p o r t u n i t y  f o r  a  b a l a n c e d  l e g i s l a t i v e  r e s o l u t i o n .  

F o r t u n a t e l y  t h e  1 9 8 3  L e g i s l a t u r e  h a d  c r e a t e d  a n  i n -  

t e r im s t u d y  c o m m i t t e e  t o  r e c e i v e  t e s t i m o n y  a n d  p r o p o s e s  

l e g i s l a t i o n .  The i n t e r i m  c o m i t t e e  met b o t h  b e f o r e  a n d  

a f t e r  t h e  S u p r e m e  C o u r t  o f  Mon tana  d e c i s i o n s  a n d  s t u d i e d  

a n d  c o n s i d e r e d  p r i m a r y  a n d  c o l l a t e r a l  i s s u e s  r a i s e d  by t h e  

- - - . -  - - --- .  
The i n t e r i m  c o m m i t t e e  g a v e  t h o u g h t f u l  d e l i b e r a t i o n  t o  

t h e  i s s u e  a n d  d e v e l o p e d  House  B i l l  16 w h i c h  b e c a m e  t h e  

c a t a l y s t  f o r  t h e  r e m a i n i n g  l e g i s l a t i o n  b e i n g  c o n s i d e r e d  by 

t h i s  c o m m i t t e e .  I t  i s  f a i r  t o  s a y  t h a t  a b s e n t  t h e s e  

a c t i o n s  t h e  l a t e r  a c t i v i t i e s  o f  t h e  a g r i c u l t u r a l  

c o m m u n i t y ,  w o r k i n g  i n  c o n j u n c t i o n  w i t h  r e c r e a t i o n a l i s t s  

a n d  t h e  D e p a r t m e n t  o f  F i s h ,  W i l d l i f e  a n d  P a r k s ,  w o u l d  h a v e  

n e v e r  o c c u r r e d .  

As t h e  i n t e r i m  c o m m i t t e e ' s  a c t i o n  d r e w  t o  a  c l o s e ,  

l a n d o w n e r  g r o u p s  met t o  o u t l i n e  t h e  g o a l s  f o r  u p c o m i n g  

l e g i s l a t i o n  a n d  t o  p l a n  f o r  t h i s  s e s s i o n .  A l l  g r o u p s  

a g r e e d  t h a t  i t  was  c r i t i c a l  t o  p a s s  l e g i s l a t i o n  t h i s  

s e s s i o n ,  b o t h  t o  d e f i n e  a r e a s  l e f t  u n c l e a r  by t h e  S u p r e m e  

C o u r t  o f  M o n t a n a ' s  d e c i s i o n s ,  t o  a l l a y  t h e  f e a r s  o f  l a n d -  

o w n e r s  a n d  r e c r e a t i o n a l i s t s ,  a n d  t o  a v o i d  c o n f l i c t  a s  t h e  

n e w l y  won r i g h t s  were t e s t e d  a n d  a p p l i e d  t o  s p e c i f i c  

s t r e a m s  o t h e r  t h a n  t h e  s t r e a m s  s u b j e c t  t o  t h e  l i t i g a t i o n .  

To p a s s  l e g i s l a t i o n  w h i c h  w o u l d  b e  s u s t a i n e d  i n  t h e  
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e v e n t  o f  a c o u r t  c h a l l e n g e  r e q u i r e d  a n  a n a l y s i s  o f  t h e  

limits o f  t h e  S u p r e m e  C o u r t  o f  M o n t a n a  d e c i s i o n s  a n d  a  

d e t e r m i n a t i o n  t o  p r o p o s e  l e g i s l a t i o n  w i t h i n  t h o s e  l i m i t a -  

t i o n s .  S i x  m a j o r  g o a l s  w e r e  i d e n t i f i e d  a s  b e i n g  t h e  s u b -  

j e c t  o f  a n y  p r o p o s e d  l e g i s l a t i o n .  House  B i l l  265 a p p r o -  

- - :  ,..- 1 . , , 
.- -. . ,L::;;zs ~ i ; ~ l i  e l e inen i  97 n e c e s s a r y  l e g i s l a t i o n .  

T h o s e  g o a l s  w e r e :  

( 1 )  R e c o g n i t i o n  o f  p r i v a t e  p r o p e r t y  r i g h t s ;  

( 2 )  R e s t r i c t i o n  o f  l a n d o w n e r  l i a b i l i t y ;  

( 3 )  I d e n t i f i c a t i o n  o f  t h e  r i g h t  o f  p o r t a g e  a r o u n d  

b a r r i e r s ;  

( 4 )  L i m i t a t i o n  u p o n  p r e s c r i p t i v e  e a s e m e n t  t o  a v o i d  

t h e  l o s s  o f  l a n d  o w n e r s h i p  t h r o u g h  r e c r e a t i o n a l  

u s e  a c t i v i t y ;  4 
( 5 )  A d e f i n i t i o n  o f  h i g h  w a t e r  t o  d e m o n s t r a t e  i t  was  

e q u i v a l e n t  t o  t h e  " o r d i n a r y  h i g h  w a t e r  m a r k n  o f  

t h e  N a t u r a l  S t r e a m b e d  P r e s e r v a t i o n  Act; a n d  

( 6 )  L i m i t a t i o n  u p o n  t h e  p u b l i c ' s  u s e  t o  f o l l o w  a n d  

r e c r e a t e  u p o n  d i v e r t e d  w a t e r s .  

H o u s e  B i l l  265 a d d r e s s e s  a l l  o f  t h e s e  c o n c e r n s  w i t h i n  

t h e  l i m i t a t i o n s  i m p o s e d  by t h e  d e c i s i o n s  o f  t h e  S u p r e m e  

C o u r t  o f  M o n t a n a .  W h i l e  t h e  r e s u l t  r e a c h e d  i n  t h o s e  d e c i -  

s i o n s  were n o t  t o  t h e  l i k i n g  o f  m o s t  l a n d o w n e r s ,  i t  i s  I 

i r r e s p o n s i b l e  t o  i g n o r e  t h o s e  d e c i s i o n s  o r  t o  p r o p o s e  I 
I 

l e g i s l a t i o n  w h i c h  i s  n o t  c o g n i z a n t  o f  t h e  o p i n i o n s  o f  t h e  
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c o u r t .  The S u p r e m e  C o u r t  o f  M o n t a n a ,  t h e  t h i r d  b r a n c h  o f  

s t a t e  g o v e r n m e n t ,  c o n s t r u i n g  t h e  C o n s t i t u t i o n  o f  M o n t a n a ,  

h a s  d e c l a r e d  r i g h t s  t o  e x i s t  i n  t h e  p u b l i c  w h i c h  p r o t e c t  

t h e  c o n t i n u e d  r e c r e a t i o n a l  u s e  o f  a l l  w a t e r s  o f  t h e  

s t a t e .  A b s e n t  p a s s a g e  o f  a  c o n s t i t u t i o n a l  amendmen t  re-  

^ L..: - c :  ? ?  ? ! - ? y e  - ;cht c ,  I ? ? ! . ~ l z t i c ~ ~  ufhl ch f a i l e d  t o  e b i d e  

by t h o s e  d e c i s i o n s  a n d  t h e  Mon tana  C o n s t i t u t i o n  w o u l d  p r o -  

b a b l y  b e  d e c l a r e d  v o i d .  T h e r e  i s  l i t t l e  g a i n e d  i n  p a s s i n g  

l e g i s l a t i o n  w h i c h  i s  c o n s t i t u t i o n a l l y  f l a w e d  a n d  l i k e l y  t o  

b e  d e c l a r e d  v o i d  i f  c h a l l e n g e d .  R e c o g n i z i n g  t h i s  c o n c e p t ,  

t h e  H o u s e  J u d i c i a r y  C o m m i t t e e ,  a f t e r  h e a r i n g  a l l  t h e  

s t r e a m  a c c e s s  b i l l s , '  c r e a t e d  a  s u b c o m m i t t e e  w h i c h  c o m b i n e d  

a l l  t h e  p e n d i n g  b i l l s  i n t o  a  s i n g l e  b i l l ,  u s i n g  HB 265 a s  

t h e  v e h i c l e  t o  a d v a n c e  t h e s e  a m e n d m e n t s .  A l l  i n t e r e s t e d  

l a n d o w n e r  a n d  r e c r e a t i o n  g r o u p s  were p r e s e n t  a n d  h a d  t h e  

o p p o r t u n i t y  t o  p r o v i d e  i m p u t  i n t o  t h e  b i l l .  The  m a j o r  

c o n c e r n s  r a i s e d  were a p p r o p r i a t e l y  a d d r e s s e d .  

H o u s e  B i l l  265 d e f i n e s  I f b a r r i e r ; "  " C l a s s  I w a t e r s ; ' '  

"Class I1 w a t e r s ; "  " d i v e r t e d  way f r o m  a  n a t u r a l  b o d y ; "  

I t o r d i n a r y  h i g h - w a t e r  m a r k ; "  a n d  " r e c r e a t i o n a l  u s e s  f o r  t h e  

C l a s s  I a n d  C l a s s  I1 watersn a s  well a s  o t h e r  terms u s e d  

w i t h i n  t h e  a c t .  A b a r r i e r  i s  a  n a t u r a l  o r  a r t i f i c a l  ob -  

s t r u c t i o n  w h i c h  t o t a l l y  o r  e f f e c t i v e l y  o b s t r u c t s  t h e  

r e c r e a t i o n a l  u s e  o f  a w a t e r  c o u r s e .  T h e  b a r r i e r  i s  d e t e r -  

m i n e d  a t  t h e  t ime o f  u s e  a n d  t h e  r i g h t  o f  p o r t a g e  a r i s e s  
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o n l y  i f  a  b a r r i e r  e x i s t s .  S t r e a m  f l u c t u a t i o n s  may c a u s e  

b a r r i e r s  t o  e x i s t  a t  some time o f  t h e  y e a r  b u t  n o t  a t  

o t h e r s .  The d e f i n i t i o n  o f  I t s u r f a c e  w a t e r t 1  h a s  b e e n  i n -  

s e r t e d  t o  a v o i d  r e p e a t i n g  t h e  d i r e c t i v e  o f  t h e  S u p r e m e  

C o u r t  t h a t  t h e  w a t e r  a n d  t h e  b e d  a n d  b a n k s  t o  t h e  h i g h -  

' , , ,  a v - -.. - * - - -  . -  - - - - - - .  
W a t e r s  h a v e  b e e n  d i v i d e d  i n t o  C l a s s  I a n d  C l a s s  I 1  

s t r e a m s  a n d  t h e  r e c r e a t i o n a l  u s e s  p e r m i t t e d  h a v e  b e e n  t i e d  

t o  t h e  c h a r a c t e r  o f  t h e  w a t e r ,  w i t h  r e c r e a t i o n a l  a c t i v i -  

t i e s  n o t  d i r e c t l y  w a t e r  r e l a t e d  p r o h i b i t e d  o n  C l a s s  I 1  

w a t e r s  w i t h o u t  l a n d o w n e r  p e r m i s s i o n .  B i g  game h u n t i n g  h a s  

b e e n  t r e a t e d  t h e  s a m e  o n  p r i v a t e  l a n d  w i t h i n  t h e  h i g h -  

w a t e r  m a r k s  a s  e l s e w h e r e  --  l a n d o w n e r  p e r m i s s i o n  i s  re- 

q u i r e d  o n  p r i v a t e  p r o p e r t y .  

T h e  r i g h t  o f  t h e  p u b l i c  t o  u s e  t h e  s u r f a c e  w a t e r s  

d o e s  n o t  i n c l u d e  t h e  r i g h t  t o  u s e  w a t e r s  d i v e r t e d  i n t o  a 

s t o c k  p o n d ,  i f  t h e  s t r e a m  h a s  i n t e r m i t t e n t  f l o w s ,  a n d  d o e s  

n o t  a l l o w  t h e  p u b l i c  t o  f o l l o w  t h e  w a t e r  d i v e r t e d  away  

f r o m  t h e  n a t u r a l  w a t e r  body  a n d  c o n v e y e d  by c a n a l ,  d i t c h  

o r  f l o o d  c o n t r o l  c h a n n e l .  

The  p u b l i c l s  r i g h t  t o  p o r t a g e  a r o u n d  b a r r i e r s  i s  p r e -  

s e r v e d ,  a s  i s  t h e  l a n d o w n e r s 1  r i g h t  t o  f e n c e  a c r o s s  

s t r e a m s ;  h o w e v e r ,  a  f e n c e  c o n s t r u c t e d  c o n s i s t e n t  w i t h  d e -  

s i g n s  a p p r o v e d  by t h e  D e p a r t m e n t  o f  F i s h ,  W i l d l i f e  a n d  

P a r k s  a n d  w h i c h  d o e s  n o t  i n t e r f e r e  w i t h  t h e  r e c r e a t i o n a l  
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u s e  o f  t h e  w a t e r  w i l l  p r o v i d e  a n  a l t e r n a t i v e  t o  p o r t a g e .  

A l a n d o w n e r  c a n  c r e a t e  a  p o r t a g e - - t y p i c a l l y  a  g a t e  o r  

l a d d e r .  T h e  b i l l  c o n t a i n s  p r o v i s i o n s  w h i c h  c r e a t e  a  p r o b -  

lem s o l v i n g  p r o c e d u r e  f o r  d e v e l o p i n g  a  p o r t a g e  r o u t e  

s h o u l d  c o n f l i c t  a r i s e ,  a n  u n l i k e l y  e v e n t .  T h i s  p r o c e d u r e  

- n-,' r p s r l r f -  t n  a t a k i n g  s i n c e  t h e  p u b l i c ' s  r i g h t  t o  

p o r t a g e  i s  r e s t r i c t e d  t o  a n  e x c l u s i v e  r o u t e ,  t h u s  l a n d -  

o w n e r  p r o p e r t y  r i g h t s  a r e  n o t  l i m i t e d  b u t  e x p a n d e d .  The  

b i l l  i n i t i a l l y  r e l e g a t e s  t h e  f a c t  f i n d i n g  t o  t h e  B o a r d  o f  

S u p e r v i s o r s  o f  a  s o i l  c o n s e r v a t i o n  d i s t r i c t  o r  o t h e r  

a p p r o p r i a t e  l o c a l  b o a r d .  T h e s e  p e o p l e  were c h o s e n  b e c a u s e  

t h e y  h a v e  e x c e l l e n t  k n o w l e d g e  o f  l a n d o w n e r  i s s u e s  a n d  a r e  

k n o w l e d g e a b l e  o f  s t r e a m  c o n d i t i o n s  i n  t h e  c o u n t y  w h e r e  

t h e y  s e r v e .  A l t e r n a t i v e  f a c t  f i n d e r s  a r e  i d e n t i f i e d  w i t h  

a n  a r b i t r a t i o n  p a n e l  c r e a t e d  t o  r e v i e w  u n s a t i s f a c t o r y  

d e c i s i o n s .  

L i m i t a t i o n s  u p o n  l a n d o w n e r  l i a b i l i t y  a n d  p r e s c r i p t i v e  

e a s e m e n t  l e g i s l a t i o n  i s  i n c l u d e d .  The  p r o p o s e d  b i l l  w i l l  

b e  e f f e c t i v e  o n  p a s s a g e .  

The  S e n a t e  h a s  a l r e a d y  a d d r e s s e d  t h e  stream a c c e s s  

i s s u e  t h r o u g h  p a s s a g e  o f  t h r e e  n i n s u r a n c e u  b i l l s - - o f f e r e d  

t o  p r o v i d e  l a n d o w n e r s  r e l i e f  i n  t h e  e v e n t  HE 265 f a i l e d  

p a s s a g e .  The p r e s e n c e  o f  t h e s e  b i l l s  s h o u l d  n o t  j u s t i f y  

t h e  f a i l u r e  o f  HB 265. The t h r e e  b i l l s  a r e  i n c o m p l e t e  

r e s p o n s e s  t o  t h e  s t r e a m  a c c e s s  i s s u e .  Two o f  t h e  b i l l s  
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a d d r e s s i n g  l a n d o w n e r  l i a b i l i t y ,  SB 4 2 1  a n d  p r e s c r i p t i v e  

e a s e m e n t ,  SB 4 2 4 ,  a p p r o a c h  t h e  s u b j e c t  i n  t h e  s a m e  g e n e r a l  

f a s h i o n .  H o w e v e r ,  t h e  l i a b i l i t y  l i m i t a t i o n  f o u n d  i n  

S B  4 2 1  i s  i n c o m p l e t e .  The  b i l l  o f f e r s  n o  r e l i e f  f o r  p o r t -  

a g e  p r o b l e m s  a n d  e x t e n d s  n o  l i m i t a t i o n s  o f  l i a b i l i t y  t o  

o t 5 e r c  ~ - P V Z I ~ V ? ~  i.7 r e s o l v i n g  p o r t a g e  i s s u e s .  S 8  4 2 4  un-  

f o r t u n a t e l y  a t t e m p t s  t o  a d d r e s s  n o n - s t r e a m  a c c e s s  p r e -  

s c r i p t i v e  r i g h t  q u e s t i o n s .  My c l i e n t s  b e l i e v e  t h e  d e b a t e  

o n  s t r e a m  a c c e s s  s h o u l d  n o t  b e  c l o u d e d  by o t h e r  q u e s t i o n s ,  

b e t t e r  a d d r e s s e d  t h r o u g h  s e p a r a t e  l e g i s l a t i o n .  T h i s  

a p p r o a c h  w i l l  a l l o w  t h e  f u l l  i n t e n t  a n d  a f f e c t  o f  a n y  

l e g i s l a t i o n  t o  b e  d e b a t e d  by b o t h  s i d e s .  

SB 4 1 8 ,  a d v a n c i n g  a n  a l t e r n a t i v e  d e f i n i t i o n  o f  h i g h -  

w a t e r  i s  p e r h a p s  t h e  m o s t  t r o u b l i n g  o f  t h e  " i n s u r a n c e I t  

l e g i s l a t i o n .  L i k e  HB 265 i t  f o l l o w s  t h e  d e f i n i t i o n a l  

p a t t e r n  o f  t h e  N a t u r a l  S t r e a m b e d  P r e s e r v a t i o n  Act b u t  

i n c o r p o r a t e s  t h e  e x a m p l e  f o u n d  i n  t h e  r e g u l a t i o n .  The 

d e f i n i t i o n  o f  " h i g h  w a t e r M  i n  t h e  310 p e r m i t t i n g  r e g u l a -  

t i o n s  was  d e s i g n e d  t o  e x t e n d  r e g u l a t o r y  c o n t r o l  o v e r  much 

o f  t h e  s t r e a m .  B u t  i t  d o e s  s o  by a d o p t i n g  a  d e f i n i t i o n  o f  

l o w ,  n o t  h i g h  w a t e r .  If a n y  d e f i n i t i o n  r e q u i r e s  l a n d o w n e r  

a t t e n t i o n ,  i t  i s  t h e  d e f i n i t i o n  i n  t h e  r e g u l a t i o n ,  n o t  t h e  

d e f i n i t i o n  f o u n d  i n  HB 265. House  B i l l  265 a l o n e  g i v e s  

t h e  a p p r o p r i a t e  d e f i n i t i o n  o f  " h i g h  w a t e r w .  

More t r o u b l i n g ,  h o w e v e r ,  i s  t h e  a l t e r n a t i v e  a p p r o a c h  



t a k e n  i n  t h e  t w o  b i l l s  r e g a r d i n g  t h e  u s e  o f  f l o o d  p l a i n s .  

HB 265 p l a c e s  t h e s e  a r e a s  t o t a l l y  b e y o n d  p u b l i c  r e c r e a -  

t i o n a l  u s e .  SB 418 d o e s  n o t  a n d  a l l o w s  p u b l i c  u s e  when 

t h e  a r e a s  a r e  c o v e r e d  w i t h  w a t e r .  S i n c e  SB 4 1 8  d o e s n ' t  

p r o h i b i t  t h e  u s e  o f  w a t e r  d i v e r t e d  away f r o m  a  s t r e a m ,  

bera! l_ce t h e  k ' l 1  ? T S ~  r - '  - n m - 7 7 h e n s i v e l y  a d d r e s s  a l l  o f  

t h e  s t r e a m  a c c e s s  i s s u e ,  t h e  r e s u l t  u n d e r  SB 418  i s  

r e c r e a t i o n a l  u s e r s  w o u l d  b e  a u t h o r i z e d  t o  f i s h  a n d  f l o a t  

i n  f l o o d  i r r i g a t e d  p a s t u r e s  d u r i n g  t h e  s p r i n g  a n d  summer 

o f  e a c h  y e a r .  T ~ S  u n i n t e n d e d  r e s u l t  i s  o n e  n o t  a c c e p t a b l e  

t o  l a n d o w n e r s  a n d  n o t  s o u g h t  by r e c r e a t i o n a l i s t s .  T h i s  

r e s u l t  s h o u l d  b e  a v o i d e d  by p a s s a g e  o f  HB 265. 

L a n d o w n e r s  a r e  h e r e  t o d a y  b e c a u s e  o f  t h e  p e r s i s t e n t  

c o n t r o v e r s y  o f  s t r e a m  a c c e s s .  Many l a n d o w n e r s  f e e l  t h e i r  

r i g h t s  h a v e  b e e n  h a m p e r e d  b e c a u s e  o f  t h e  u n r e a s o n a b l e  

a c t i o n s  o f  a  few i n d i v i d u a l s  who h a v e  a f f e c t e d  a l i  o f  t h e  

a g r i c u l t u r a l  c o m m u n i t y .  L o o k i n g  b a c k  a n d  f i n d i n g  e x p l a n a -  

t i o n s  f o r  t h e  p r e s e n t  c o n t r o v e r s y ,  h o w e v e r  i s  n o t  a  p o s i -  

t i v e  m e a n s  t o  r e s o l v e  t h e s e  i s s u e s .  

L a n d o w n e r s  a r e  h e r e  t o d a y  t o  s u p p o r t  H o u s e  B i l l  265. 

T h e y  a r e  n o t  a l o n e .  R a t h e r ,  t h i s  b i l l  b e f o r e  t h i s  

c o m m i t t e e  i s  a c o o p e r a t i v e  e f f e c t ,  t h e  r e s u l t  o f  h o u r s  o f  

w o r k  by d e d i c a t e d  l a n d o w n e r s ,  r e c r e a t i o n a l i s t s  a n d  t h e  

D e p a r t m e n t  o f  F i s h ,  W i l d l i f e  a n d  P a r k s  a n d  by t h e  H o u s e  

J u d i c i a r y  C o m m i t t e e  a n d  i t s  s u b c o m m i t t e e .  W i t h o u t  t h i s  

L:.,i:\i i: JUuiClARY COMMITTI 

EXHIBIT NO.- 

DATE &? 0 8  R S  
BILL N 0 HB. 2 6 -  

210 



' ,  : ; !$ ;2;. 
. ' 5 .  "; 

J ! .  

j o i n t  c o o p e r a t i o n  t h e  p r e s e n t  p r o p o s e d  l e g i s l a t i o n  w o u l d  

n o t  h a v e  d e v e l o p e d .  I t  i s  t h i s  t y p e  o f  c o n t i n u e d  c o o p e r a -  

t i o n  w h i c h  w i l l  y i e l d  b e n e f i t s  b e y o n d  t h e  p r e s e n t  l e g i s l a -  

t i o n  a s  t h e s e  p a r t i e s  c o n t i n u e  t o  work  t o w a r d  b e t t e r  

r e l a t i o n s  b e t w e e n  t h e s e  d i f f e r i n g  c o m m u n i t i e s  w h i c h  s h a r e  

common i n t e r e s t s  a n d  g o a l s .  

T h e r e  h a v e  b e e n  some a r g u m e n t s  a d v a n c e d  s u g g e s t i n g  

t h a t  t h e  p r e s e n t  b i l l  i s  a  " c o m p r o m i s e " ,  s u g g e s t i n g  t h i s  

c o n c e p t  i s  c o n t r a r y  t o  t h e  l e g i s l a t i v e  p r o c e s s .  O b v i o u s l y  

i t  i s  n o t .  M o r e o v e r ,  i f  a  c o m p r o m i s e  h a s  o c c u r r e d ,  i t  h a s  

o c c u r r e d  by b o t h  p a r t i e s ,  c o m p r o m i s i n g  t h e  u n c e r t a i n t y  o f  

t h e  f u t u r e  i n  e x c h a n g e  f o r  t h e  c e r t a i n t y  o f  t h e  p r e s e n t ,  a  

r e s u l t  w h i c h  f a v o r s  l a n d o w n e r s  b u t  g i v e s  a l l  c o n c e r n e d  t h e  

a b i l i t y  t o  know w h a t  t h e i r  r e s p e c t i v e  r i g h t s  a n d  r e s p o n -  

s i b i l i t i e s  a r e .  

T h e  work  a n d  e f f o r t  w h i c h  r e s u l t e d  i n  t h e  p r e s e n t  

b i l l  c a n n o t  e n d  h e r e .  The D e p a r t m e n t  o f  F i s h ,  W i l d l i f e  

a n d  P a r k s  h a s  p o w e r s  a l r e a d y  e x t e n d e d  t h r o u g h  S e c t i o n  

87-01-303, M C A ,  t o  r e g u l a t e  r e c r e a t i o n a l  a c t i v i t i e s  o n  a l l  

s t r e a m s  a v a i l a b l e  t o  p u b l i c  a c c e s s  a n d  t o  c o n s i d e r  p r o t e c -  

t i o n  o f  p r i v a t e  p r o p e r t y  i n  t h a t  r e g u l a t i o n .  HB 265 g i v e s  

d i r e c t i o n  f o r  i m p l e m e n t a t i o n  o f  t h e s e  r e g u l a t i o n s  b o t h  i n  

S e c t i o n  2 ( 5 )  a n d  i n  t h e , s t a t e m e n t  o f  i n t e n t .  The  D e p a r t -  

m e n t  h a s  a l r e a d y  e x p e r i m e n t e d  w i t h  d i f f e r e n t  o p t i o n s  t o  

a c c o m m o d a t e  p u b l i c  a n d  l a n d o w n e r  i n t e r e s t  o n  t h e  S m i t h ,  
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B i g  H o l e  a n d  t h e  B l a c k f o o t .  T h e s e  p r o g r a m s ,  a n d  p e r h a p s  

o t h e r s ,  m u s t  b e  c o n s i d e r e d  t o  a d d r e s s  f u t u r e  p r e s s u r e s  a n d  

t h e  n e e d s  o f  t h e  l a n d o w n e r  a n d  t h e  p u b l i c .  

H e a r  t h e  v o i c e s  o f  c o n c e r n  a d d r e s s e d  by b o t h  t h e  p r o -  

p o n e n t s  a n d  o p p o n e n t s .  T h o s e  who c r i t i c i z e  t h e  e f f o r t s  o f  

HB 2 6 5  seek  t o  r e t u r n  t o  t h e  s t a t u s  o f  t h e  l a w  b e f o r e  t h e  

S u p r e m e  C o u r t  d e c i s i o n s .  D e f e a t  o f  HB 265 w i l l  n o t  accom-  

p l i s h  t h e s e  d e s i r e s ,  i t  w i l l  l e a v e  t h e  a g r i c u l t u r a l  

c o m m u n i t y  w i t h o u t  t h e  d e f i n i t i o n s ,  r e m e d i e s  a n d  p r o t e c -  

t i o n s  o f  HB 2 6 5 .  C o n s i d e r  t h e  b i l l s  t h e  S e n a t e  h a s  a l -  

r e a d y  p a s s e d  a n d  you  f i n d  t h e r e  h a s  b e e n  l i t t l e  r e s o l v e d .  

C o n v e r s e l y  HB 2 6 5  a d d r e s s e s  a n d  r e s o l v e s  a l l  e l e m e n t s  o f  

t h e  s t r e a m  a c c e s s  i s s u e .  I t  d o e s  s o  f a i r l y  a n d  w i t h  

b a l a n c e ,  p r o t e c t i n g  l a n d o w n e r  r i g h t s  w h i l e  i d e n t i f y i n g  a n d  

p r e s e r v i n g  p u b l i c  r e c r e a t i o n a l  i n t e r e s t s .  

I t  i s  time t o  e n d  t h e  l o n g  d e b a t e  a n d  p u b l i c  c o n t r o -  

v e r s y  c o n c e r n i n g  s t r e a m  a c c e s s .  The  a p p r o p r i a t e  r e s o l u -  

t i o n  a n d  o n e  w h i c h  w a r r a n t s  y o u r  s u p p o r t  i s  f o u n d  i n  H o u s e  

B i l l  2 6 5 .  We e n c o u r a g e  y o u r  s u p p o r t  a n d  t h e  p a s s a g e  o f  

t h i s  b i l l .  

R o n a l d  F. Wa te rman  
A g r i c u l t u r a l  A l l i a n c e  
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' k A COMPARISON BETKEN SUPREE OOURT DECISIONS AND KIUSE BILL 265 

a p e m e  Court k c i s i o n  Resul t  H.B. 265 Resul t  
~a owner has  no ri$t o f  F u l l  p u b l i c  u s e  o f  P u b l i c  r e c r e a t i o n a l  Pub l i c  r i a h t  

- .ool o f  t h e  u s e  o f  wa te r  without  r ega rd  r i g h t s  recognized b u t  de f ined  and 
'%u a c e  waters ,  excep t  t o  t o  l a n d  ownership c e r t a i n  a c t i v i t i e s ,  l i m i t e d  where 

s a t i s f y  p r i o r  a p p r o p r i a t i o n  i .e. v e h i c l e  o p e r a t i o n  r e c r e a t i o n a l  
uses.  Curran 41 S t  . 9 e ~ . 9 1 4  b i o  aame hunt ina  pro- use  would 
H l d r e t h  41 S t . k p .  1195 h i b i t e d  on a l l  w a t e r s ;  c o n f l i c t  w i t h  

o t h e r  a c t i v i t i e s  in -  p r i v a t e  r i a h t s  
c l u d i  ng camping, 
c r e a t i o n  o f  permanent 
and semi-permanen t 
s t r u c t u r e s  p r o h i b i t e d  
on s m a l l e r  s t r eams  - _  - 

k c r e a t i o n a l  u s e  o f  w a t e r s  No d e f i n i t i o n  o f  Rec rea t iona l  u s e s  .de- Recrea t iona l  a c -  
recognized,  b u t  t h e  c a p a c i t y  r e c r e a t i o n a l  u s e ,  f i n e d  and r e s t r i c t e d  t i v i t i e s  o f  su r -  
o f  t h e  water. a l o n e  d e t e r -  r e f e r e n c e  t o  o t h e r  t o  wa te r  r e l a t e d  f a c e  wa te r s  re- 
mines t h e  t y p e s  and a v a i l -  s t a t e  s t a t u t e s  w i l l  a c t i v i t i e s  with some s t r i c t e d  t o  water 
a b i l i t y  f o r  r e c r e a t i o n a l  supp ly  d e f i n i t i o n s  r e s t r i c t i o n s ,  Sec . l ( 8 )  a c t i v i t i e s  
a c t i v i t y .  Curran, 41 S t  .Rep. 
914 

The p u b l i c  t r u s t  d o c t r i n e  Unlimited p u b l i c  u se  L imi t a t i ons  on p u b l i c  Landowner manage- 
does n o t  permit  a p r i v a t e  o f  a l l  s t a t e  wa te r ,  u s e s  imposed t o  a s s u r e  ment o p t i o n s  pro- 
p a r t y  t o  i n t e r f e r e  wi th  t h e  wi th  no i n t e r f e r e n c e  a c t i v i t i e s  a r e  wa te r  t e c t e d  and pre- 
p u b l i c ' s  r i g h t  t o  r e c r e a -  r e l a t e d ;  u s e  o f  d i -  s e rved ;  r ec rea -  
t i o n a l  u s e  o f  t h e  s u r f a c e  v e r t  ed and impounded t i o n a l  a c t i v i t i e s  

S t a t e ' s  wa te r s .  w a t e r s  p roh ib i t ed ;  l i m i t e d  t o  s t ream 
n, 41 S t  .Rep. 914 landowners pe rmi t t ed  u se  on ly  

t o  f e n c e  a c r o s s  s t r eams  
and r i v e r s .  Sec. 2(2) ( c )  ; 
2 ( 3 ) ;  Sec. 3(2) 

The p u b l i c  t r u s t  d o c t r i n e  Fubl ic  easements on 
permi ts  f u l l  r e c r e a t i o n a l  waterways and PO- 
u se  o f  s u r f a c e  w a t e r s .  t e n t i a l  p r e s c r i p t i v e  
Curran, 41 S t  .Rep. 914 easements on p r i v a t e  
Hi ldre th ,  41 St.Rep. 1195 proper ty ,  po r t age  

rou t e s ,  and p r i v a t e  
l a n d  c ros s ings  t o  
reach  p u b l i c  s t r eams  

P r e s c r i p t i v e  easements No p o t e n t i a l  p re -  
cannot  be  developed s c r i p t i v e  ease-  
th rough u s e  o f  s u r -  ments deve lopina  
f a c e  waters ,  beds,  upon p r i v a t e  l and  
banks ,  p o r t a g e  r o u t e s  
o r  a c r o s s  p r i v a t e  l a n d  
t o  r each  s u r f a c e  w a t e r s  
Sec. 5 

The p u b l i c  t r u s t  d o c t r i n e  Unlimited p u b l i c  u se  F i s h  & Game Commission L imi t a t i on  of 
pe rmi t s  f u l l  r e c r e a t i o n a l  o f  a l l  s t a t e  water ,  d i r e c t e d  t o  formula te  r e c r e a t i o n a l  u s e  
use o f  s u r f a c e  waters .  w i t h  no i n t e r f e r e n c e  r u l e s  l i m i t i n g ,  re- o f  water  f o r  
Q r r a n ,  41 St.&p. 914 s t r i c t i n g  o r  pro- h e a l t h  s a f e t y  & 
Hi ld re th ,  41 %.Rep. 1195 h i b i t i n a  t y p e s  and p r o t e c t i o n  o f  

e x t e n t  o f  r e c r e a t i o n a l  p u b l i c  & p r i v a t e  
u s e s  o f  wa te r s .  Sec. proper ty  r e a s o n s  
2 ( 5 ) ;  S ta tement  o f  
I n t e n t  

p roh ib i t ed  from R b l i c  t r e s p a s s  F b b l i c  p r o h i b i t e d  from Fbbl ic  t r e s p a s s  
gassing p r i v a t e  p rope r t  y a c r o s s  p r i v a t e  l and  c r o s s i n g  p r i v a t e  pro- a c r o s s  p r i v a t e  
t o  r each  waters .  QIrran n o t  permi t ted  p e r t y  t o  reach  wa 
41 ST.Rep. 916; H i l d r e t h  Sec. 2 ( 4 )  &~~$@jg$%t t%fietTTEE 
41 S t -  k p  . 1195 EXHIBIT NO. 3 
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7 .  - q e  p u b l i c ' s  u s e  o f  wa te r  is ,  
. 'under normal c i rcumstances ,  
a l lowed t o  t h e  h i g h  wa te r  
mark o f  t h e  waters .  Curran 
4 1  %.ED. 916: H i l d r e t h  

1. t 3 b l i c 1 s  r i g h t  t o  u s e  s t ream 
i n c l u d e s  ri$t t o  p o r t a g e  
around a l l  b a r r i e r s  which 
i n t e r f e r e  w i t h  riqlt , a l -  
lowing po r t age  i n  l e a s t  
i n t r u s i v e  manner, avoid ing  
7.... ,-.. - - - - 
,d*--,L%L ,- - ,  

Curran 41 st .I?ep. 917- 
Hi1 dre  t h  41  S t .  Rep. 1195 

. Fbb l i c  s u r f a c e  wa te r  u s e r  
h a s  riqlt t o  make f u l l  
r e c r e a t i o n a l  u s e  o f  wa te r  
wi thout  c o n t r o l  by l a n d  
owner. b r a n  41 %.Rep. 
917; H i ld re th  41 St.Rep. 1195 

f. p u b l i c  r i g h t  t o  u s e  t h e  
water  i n c l u d e s  a  r i @ t  t o  
u s e  t h e  water ,  t h e  bed and 
bank up t o  t h e  o rd ina ry  
h igh  water  mark and t o  
po r t age  around b a r r i e r s .  
H i ld re th ,  ' 4 1  S t .  k p .  1195 

Sa 
NO d e f i n i t i o n  o f  h iuh  High wa te r  mark de- C e f i n i t i o n  
water  mark and Po- f i n e d  t o  mean t h e  c o n t a i n s  rJre, 
t e n t i a l  o f  i n c l u d i n g  l i n e  impressed upon t i o n a l  activieia 
f l ood  p l a i n s  whi le  l a n d  by water  f o r  t o  wi th in  hanks 
wet o r  d r y  s u f f i c i e n t  p e r i o d s  t o  o f  a  stream : 

a l l  d i s t i n c t i o n  o f  
a r e a s  & p r o h i b i t i n g  
r e c r e a t i o n a  1 u s e s  o  f 

No d e f i n i t i o n  o f  . 
b a r r i e r .  P u b l i c  
a l o n e  de te rmines  
manner and method 
o f  p o r t a g e  

Rec rea t iona l  u s e r  
p r e s e n t  on l a n d  a s  a  
m a t t e r  o f  r i g h t  and 
landowner probably 
owes d u t y  o f  o rd ina ry  
c a r e  

The r e c r e a t i o n a l  u se  
o f  p u b l i c  i n c l u d e s  
t h e  wa te r ,  beds  and 
banks o f  s t r eams  

f l o o d  p l a i n s .  Sec. l ( 7 )  

Barrier d e f i n e d  t o  k b l i c  g iven  
only  o b j e c t s  which l i m i t e d  r i a h t  t 
t o t a l l y  o r  e f f e c t i v e l y  po r t ape  around 
o b s t r u c t s  r e c r e a t i o n a l  b a r r i e r s  and - - 
u s e  o f  w a t e r ,  p o r t a g e  landowner can 
pe rmi t t ed  avoid ing  r e s t r i c t  Pcrta$! 
damage t3 p r i v a t e  l a n d  t o  exclusi.. - . .  
and r i g h t s ;  p o r t  ape r o u t e  f o r  manage. 
r o u t e  de t e rmina t ion  ment needs 
p o s s i b l e  t o  p r e s e r v e  
landowner management 
needs.  Sec. l ( i ) ;  
Sec. 3 

Landowner and super -  Limited duty o f  
v i s o r  l i a b i l i t y  t o  c a r e  owed r e c r e  
r e c r e a t i o n a l  u s e r  t i o n a  1 u s e r  pro r 
l i m i t e d  t o  w i l f u l  o r  h i b i t i o n  aga ins t  
wanton misconduct i n t e n t i o n a l  a c t  

des ianed  t o  . 
i g n o r e  - 

f. . 

Surface  w a t e r s  de- me r e c r e a t i c ! z !  
f i n e d  t o  i n c l u d e  t h e  use  o f  t h e  crubl 
beds and banks o f  i n c l u d e s  t h e  
s t reams up t o  t h e  water ,  beds an 
o r d i n a r y  h i g h  water  banks o f  stream 
mark. Sec. l ( 7 )  

dL 



TESTIMONY OF THE MONTANA COUNCIL, TROUT UNLIMITED 

BEFORE THE SENATE JUDICIARY COMMITTEE 

H . B .  265 

March 8, 1985 

Mr. Chairman and Members of the Committee: 

My name i s  Mary Wright, and I represent the Montana Council of Trout 
Unl imi ted.  TU i s  a national non-profi t fishing conservation organization 

"' ""3 members nationwide in about 330 chapters. The Montana 
Council i s  the s t a t e  governing board representing ten local chapters 
and one a f f i l i a t e d  organization in Montana. 

TU participated in the process that  led t o  the proposal now embodied 
in H.B.  265. Other sportsmen's organizations taking part  in tha t  process 
were the Montana Coalition for  Stream Access, the Montana Wildlife Fed- 
erat ion,  the Sky1 ine Sportsmen, the Floating and Fishing Outf i t ters  
Association of Montana, the Medicine River Canoe Club, and the Missouri 
River Fly Fishers. The Agricultural organizations referred t o  by Mr. 
Waterman and the Department of Fish, Wild1 i f e  and Parks were a1 so part  
of the del iberations on t h i s  legis lat ion.  

We f u l l y  support H . B .  265 as a reasonable, f a i r  and balanced t r ea t -  
ment of the issues r a i sed  by the Montana Supreme Court in i t s  Curran and 
Hildreth decisions l a s t  year. I t  c l a r i f i e s  the issues n o t  decided by 
theCourt, s t a t e s  c lear ly the rights and responsi bi 1 i t i e s  of sportsmen, 
and affords protection fo r  landowners which have become important in 
l i gh t  of the Court's decisions. Because H.B. 265 integrates a l l  the i s -  
sues surrounding stream access, i t  has many strengths.  I t  i s  because 
of these strengths tha t  we ask the Committee's support fo r  th i s  legis-  
la t ion.  

One of the strengths of H.B. 265 l i e s  i n  i t s  comprehensive treatment 
o f  the issues.  A t  the same time, i t  i s  a focused treatment. The statement 
of r ights  and responsibi l i t ies  of landowners and sportsmen relates  only 
to  stream access, and does not unnecessarily go beyond those issues. 
Another strength of H.B. 265 i s  that  i t  provides a sui table  vehicle f o r  
the Legislature to  address a l l  the issues. I t  has been said many times 
that  i f  the Legislature had expressed i t s  will  i n  the l a s t  session, we 
would not be here today engaged in yet another e f f o r t  t o  reach the solu- 
tions we a re  seeking. A third strength of the b i l l  i s  that  i t  c l a s s i f i e s  
streams. In doing so, H.B. 265 preserves reasonable landowner control 
over small streams while implementing in a reasonable way the r ights  
afforded to  sportsmen on  s t a t e  constitutional grounds by the Court. Fin- - 

a l l y ,  H . B .  265 provides the means for  sportsmen and landowners to join 
together with the Department of Fish, Wildlife and Parks to  regulate uses 
of streams on a s i t e  specif ic  basis to accomplish the stated goal of a l l  
the par t ies  that  our resources be protected. 

On the substantive provisions of H . B .  265,  I would l ike t o  make a 
few comments. F i r s t ,  the b i l l  divides the waters of the s t a t e  into two 
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categories. Although the Court did n o t  provide fo r  any such c l a s s i f i -  
, c a t i o n ,  we believe tha t  i t  i s  reasonable to  do so in order to  protect 
the r igh t s ,  including the r ight  of privacy, of landowners on small 
streams t h a t  have not before been accessible t o  the public. On c lass  
I waters, a broad range of recreational use i s  permitted, consistent 
with the Court 's decisions. On the smaller c lass  I1 streams, landowners 
have the r ight  t o  control a number of uses, including camping, use of 
a l l - t e r r a in  vehicles, big game hunting, and any other uses that  are  n o t  
primarily water-related. I would l ike  t o  emphasize tha t  these 1?ndcwnar - -  ." * - - .-*-~-: - 7  .. . . . . . - ,  d l  -..st - - x  - # .. b ,J& W e  8 L . Z . l  -J  b G L {  L a  

b u t  a r e  included in H.B.  265 because we favor leg is la t ion  tha t  i s  reason- 
able and tha t  will reduce the potential f o r  conf l ic t  in the future,  

On the issue of portage, the Court s ta ted tha t  sportsmen have the 
r ight  t o  portage around barr iers  in the l e a s t  in t rus ive  manner possible. 
This provision i s  restated in section 3 ( I ) ,  which adds to  the Court's 
language the phrase, "avoiding damage to  the landowner's land and violation 
of h is  r ights . "  The balance of section 3, the longest section of the b i l l ,  
i s  wri t ten so as  to  provide landowners with protection against possible 
abuse of the portage r ights  of sportsmen. Subsection (2)  states  that  i f  
a landowner builds a bar r ie r  across a stream for  management or ownership 
purposes, he may build a barr ier  that does not in t e r f e re  with recreational 
use of the water. In order to  do  so,  he may ca l l  upon the Department of 
Fish, Wildlife and Parks fo r  assistance. If the ba r r i e r  i s  properly 
designed and placed, and does n o t  interfere  with passage along the stream, 
then there i s  no r ight  to  portage above the ordinary high-water mark, and 1 
thus no r ight  on the part  of the sportsmen to  enter  the land. 

Subsection ( 3 )  of section 3 provides a procedure f o r  resolving d i f -  
ferences as to  portage routes. We do not be1 ieve t h a t  t h i s  provision wi 11 
have to  be used very often, and when used, i t  would again be f o r  the 

' protection of the landowner. This i s  because i t  would be used to  estab- 
l i s h  an exclusive portage route, rather than multiple portage routes, 
once again reducing the private land available to  sportsmen to use in 
portaging around barriers.  

The remaining provisions also involve landowner protections. These 
r e l a t e  to  prescriptive easements and res t r ic t ions  on landowner l i a b i l i t y .  
The prescr ipt ive easement section, section 5 ,  s t a t e s  tha t  prescriptive 
easements may not be acquired through use of surface waters, including 
the beds and banks up  t o  the ordinary high-water mark, or  the use of land 
while portaging or t ravel l ing to or from streams. This section i s  ta i lored 
t o  the s i tuat ions tha t  might a r i se  a f t e r  the e f fec t ive  date of th i s  leg- 
i s l a t ion  through use of streams for recreation. 

On the l i a b i l i t y  issue,  H.B.  265 l imits  the l i a b i l i t y  of landowners 
as  well as supervisors who participate in a decision relat ing t o  portage 
routes. Their 1 iabi l  i ty t o  .a sportsman injured while making recreatiqnal 
.use of streams or while using portage routes would be limited to  l i a b i l i t y  
fo r  ac t s  or omissions tha t  consti tute wilful1 o r  wanton misconduct. 

4 



In his testimony, Mr. Waterman referred t o  cer tain clar i fying amend- 
ments. Trout Unl imi ted supports those amendments, and requests tha t  t h i s  
Committee take favorable action both on the amendments and on H . B .  265. 

I appreciate the opportunity t o  t e s t i f y  here today, and will be happy 
to answer any questions. Thank you. 
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HB 265  

Testimony presented by Jim Flynn, Department of Fish, Wildlife & Parks 

March 8, 1985 

This bill appears before you today in large part because of the efforts 
of the Interim Committee on Stream Access. While it is quite different 
from the bill proposed by the interim committee, it was the discussion 
and comunication spawned by that committee . , which led to HB 265. Both 
~L:;~LJ;.;~IS;; zlr,; i-z~s&k5-z:-f.c"l s, 12rq;l:x-z" t"i n n ~ n d  for 5 x 5  legislatio: 
set aside their differences to establish legislation thac raspsilLs ,d 

the legitimate concerns of both as a result of the recent Supreme Court 
decisions. 

I would like to briefly highlight the positive aspects of the bill. 

The definition section clarifies a number of terms the Supreme Court 
did not define; these include definitions of "barrier" and "ordinary 
high water mark." 

The bill limits landowner liability and precludes the acquisition of a 
prescriptive easement by the recreational use of a waterway or by use 
of a portage. 

)1t defines the kinds of recreational uses to be made of the state's 
waterways, acknowledging those uses allowed or disallowed in other state 
statutes not affected by the court decisions. 

The bill requires the department to draft regulations which will 2rovi.de 
a procedure by which all members of the public will have access to a 
decision making body if that person is concerned that recreational use 
is harmful to any waterway. 

And finally, I would bring to the committee's attention the one area 
that goes to the heart of the matter which stimulated the court decision 
and brought us to this point - that being the subject of portage. 
In the Supreme Court cases, it was the obstruction in and on some 
waterways and the lack of the opportunity to portage which resulted in 
the court action. 

The Supreme Court in both cases was emphatic in holding that the public 
has the right to portage around barriers in the stream. It is clear, 
since the court did not confine portaging to the area between the 
ordinary high water marks, that it recognized the right to portage over 
the adjacent uplands to the extent necessary to avoid barriers. The 
court was clear in considering the protection of private land which 
might be impacted by a portage. This bill adopts the Supreme Court's 
language on portage rights verbatim. 
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The bill takes one additional and necessary step, however, and allows 
for a structured 2rocess to mediate disputes, should they arise over 
where a proper portage route should be, and, where necessary, allo\qs 

I 
for the designation of a proper route. I want to emphasize that 
either the landowner or the recreationist can use this process to 
resolve a problem. 

The bill also allocates costs for the construction of portage routes 
where such construction is necessary. If the barrier is created by 
the landowner, he must pay the cost. If it is naturally caused, the 
department pays for the construction. In all cases, the department 
will bear the cost of maintaining the route once it is established. 

Finally, the act discouregns the c r r o c e s s z r y  2 2 3  o? poztages by aiiowing 
the landowner, in consultation with the department, to construct fences 
which don't interfere with the use of the water. Where such fences 
are built, the public may not portage around such barriers above the 
ordinary high-water mark. 

.% . 
Throuqh our observation to date, it is our concern that the-'.;uestion 
of portage as outlined in the Suprene Court decisions holds the greatest 
potential for disagreement in the use of streams in Montana. It was 
our concern that if the portage question were not addressed, Montanans 
would soon see the subject of stream access again before the courts. 

While this legislation cannot guarantee that will not happen, it takes 
a major step toward lessening the possibility. Section 3 on pages 7, 

landowners and recreationists. It establishes a structured process 
0 8 and 9 lays out quite clearly the rights and responsibilities of both .,. 

I 
for developing portages; it provides portage routes for responsible 
parties, and perhaps most importantly, provides a mechanism for the 
resolution of differences on the ground and among local people. 
Hopefully this final aspect will avoid precedent-setting court decisions 
in the future. 

The'portage provision, among others, suggests HB 2 6 5  is designed t o  
foster communication and coo2eration between the landowner and the 

1 
recreationist. It is a bill born out of cooperation. I 
We urge the committee to keep alive that spirit of cooperation and act 
favorably toward HB 265.  I 



EXHIBIT NO. b 
DATE-, 

BU NO. 

THE PRESIDENT OF THE ~ ~ O N T A N A  STOCKGROWERS ASSOCIATION, \/E RANCH I N  

A MOUNTAIN V A L L E Y  THROUGH WHICH TWO STREAMS FLOW, THE TWO SUPREME 

COURT DECISIONS HAD QUITE AN EFFECT ON OUR OPERATION AS WE FENCE ACROSS 

THE STREAMS FOR PASTURE MANAGEMENT, THUS CREATING "MAN-MADE OBSTACLES, 
'I 

FRUSTRATING EQUALLY FRUSTRATING I S  T R Y I N G  TO DRAFT L E G 1  S L A T 1  ON WHICH 

WILL HOPEFULLY PROTECT OUR RIGHTS AS ,LANDOWNERS I N  THE FUTUREI  

ME L A S T  WEEK HOW D I F F I C U L T  I T  WAS TO S A T I S F Y  H I S  OWN T H I N K I N G  ON STREAM 

ACCESS, "HOW WONDERFUL I T  WOULD B E  I F  SOMEONE WHO WAS NOT ASSOCIATED 

W I T H  THE PROB L E M  COULD G I V E  US A L L  THE R I G H T  ANSWERS ON THE I S S U E ,  
I' 

IIY ANSWER TO HIM WAS, "DON'T LOOK TOO FAR FOR THIS MAN, YOU HAVE HIM 

STREAM ACCESS PROBLEM FOR SEVERAL YEARS, TWO YEARS AGO, WHEN WE SUPPORT 

ACROSS THE L A N D  - "YOU ARE S E L L I N G  US DOWN THE RIVER,  YOU ARE T A K I N G  AWA 

OUR RIGHTS AS LANDOWNERS,'' SO WE WITHDREW OUR SUPPORT OF THE  BILL^ 

B U T  STRANGELY ENOUGH THE SAME PEOPLE WERE S I L E N T  WHEN ViE L O S T  THE COURT 

CASES UNTIL WE PROPOSED LEGISLATION TO NARROW DOWN THE BROAD SUPREME 

COURT D E C I S I O N S ,   ANY OF THE PEOPLE HERE TODAY T E S T I F Y I N G  AS OPPONENTS 

OF HOUSE BILL 265 IN EFFECT ARE NOT PROTESTING AGAINST HOUSE BILL 265 

BUT ARE PROTESTING AGAINST THE COURT'S DECISIONS WHICH ARE NOW LAW, 

THE COURT'S DECISIONS CONSTITUTE A RADICAL DEPARTURE FROM THE WELL- 



AND THE L E G I S L A T U R E  S I N C E  STATEHOOD1 
?lho-T 

#HEN I WAS A M I L I T A R Y  m R f  WE SPOKE OF R~~~ PILOTSII AND .BoLD I 

THE CATTLE INDUSTRY FOR OVER 100 YEARS AND WE NEVER HAVE L E D  OUR MEMBERS 

DOWN A PATH OF SELF DESTRUCTION AND WE ARE NOT NOW. SATISFYING EVERYONE 
I 

I S  I M P O S S I B L E .  THERE I S  ALWAYS THAT SMALL M I N O R I T Y  YOU NEVER REACH -- I 
HOWEVER# THEY ARE USUALLY THE MOST VOCAL. - 

WHEN I ASK SOME OF THE OPPONENTS OF HOUSE BILL 265 WHAT THEIR 1 
SUGGESTIONS FOR BETTER L E G I S L A T I O N  ARE# THE ANSWERS RANGE FROM NONE AT E 
A L L  TO AMENDING A FEW WORDS OR PHRASES I N  THE B I L L .  AS AN I N D I V I D U A L  _L 

WHO L I V E S  ON 3% M I L E S  OF THESE STREAMS UNDER QUESTIONf  I WILL NOT T A K E 9  

ANOTHER CHANCE OF L O S I N G -  MORE OF MY R I G H T S  THROUGH COURT ACTIONS AS 

WE DID IN THE SUMMER OF 1984# I FIRMLY BELIEVE IN GOVERNING MYSELF E 
THROUGH THE L E G I S L A T I V E  PROCESS1 1 WILL NOT TAKE MY CHANCES A G A I N  WITH 

THE COURTS. WE MUST PASS STREAM ACCESS L E G I S L A T I O N  T H I S  S E S S I O N .  HOUSE 
0 

BILL 265 IS THE BEST VEHICLE WITH WHICH TO ACCOMPLISH THIS, 1 
E 
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SENATE JUDICIARY COMMlnEc . 

MHlBlT NO. f 
Pa r t s  

Testimony i n  suppart of 
FIB-265 before t h e  Senate 
Judic iary  Committee and 
Fish and Game Committee 

M r .  Chairman, members of t h e  Committees, f o r  t h e  record I am Richard 
Pgsks of Gardiner lontana,  owner o f  Parks' Fly  Shop and president of 
t h e  Fishing and Floating 0ut:':;cers Association of Mont~ne. On t h i s  
matter  I represent myself and our associat ion'  s 100 plus  o u t f i t t e r  
members. 

We support FIB-265 but would l i k e  t o  see it amended so t h a t  section 
2, D ( l i n e  3 on page 6 ) would allow t h e  use o f  long bows, black powder 
firearms and shotguns f o r  big game hunting. It i s  our  be l i e f  t h a t  t h i s  , 

would b e t t e r  conform t o  current pract ice ,  A number of  our members a r e  
engaging i n  hunting f l o a t s  now and would not c a r e  t o  have t o  make major 
changes i n  t h e i r  operations. 

I would l i k e  t o  discuss an area  t h a t  is  c e r t a i n  t o  a t t r a c t  adverse 
comment. It seems t h a t  a few people simply do not understand t h e  
provisions f o r  portage routes as s t a t ed  i n  t h e  b i l l .  To begin Kith t h e  
Supreme Court d!$cisions spec i f ica l ly  require  t h a t  portage be permitted. 
Al l  pre tent ions  t o  t h e  contrary a r e  a waste of  time. The question t o  
ask then becomes, "HOW do we accomodate t he  l eg i t imate  concerns of  
adjacent property owners t o  t h e  portage requirement?" A l l  t h e  court  
sa id  w a s  t h a t  portage must be i n  t h e  l e a s t  i n t ru s ive  manner possible. 
This asse r t ion  i s  so broad t ha t  it i s  suscept ible  t o  conf l i c t ing  
interpretations and it leaves no means of  resolving those  con f l i c t s  
short  of  d i s t r i c t  court.  Section 3 of t he  b i l l  i s  designed - a f t e r  
much intense  discussion - t o  provide a means of  reaching an equitable 
determination of portage r i gh t s  without r e so r t i ng  t o  t h e  court  sy s tm .  

Comments I have heard and seen expressed i n  t h e  papers indicate  t h a t  
t h e r e  i s  still a considerable misunderstanding by a few landowners about 
when and why portage would be resor ted t o  by a rec rea t ion i s t .  We do 
NOT want portage r i g h t s  f o r  t h e  purpose of t r e spas s .  W e  would prefer  
7 

not t o  have t o  portage a t  all. If someone doubts t h a t  I inv i t e  them 
t o  help me portage my 350 l b .  boat plus i ts  associa ted equipnent . There 
e x i s t s  a minimal but r e a l  pos s ib i l i t y  that occassional  natural  events o r  
s i t ua t i ons  could create  a portage requirement. Therefore we need t h e  
l a w  t o  recognize t ha t .  The adjacent landowner who is complaining about 
c o s t s  should note t ha t  these  a r e  born by t h e  rec rea t iona l  public through 
t h e  Department of F,W & P's. The fac t  remains t h a t  t h e  vast  majority 
of portage s i tua t ions  a r e  created by t h e  adjacent property holder. 
From t h e  r ec r ea t i on i s t ' s  point of view it would be very simple t o  demand 
t h a t  t h e  property owner i n  question c l ea r  t h e  publ ic  right-of-way. 
Those who a r e  complainine t ha t  HB-265 permits t h e  use of dry streambeds 
should go back t o  t h e  decisions and note t h a t  t h e  b i l l  r e s t r i c t s  such 
use while t h e  Supreme Court did not. 

f 
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There i s  nothing what soever unfai r  about requiring t h e  obst ructor  t o  I 

- bear t h a t  expense. The Highmy department requires  me t o  keep t h e  roadway 
c l e a r  of obst ruct ions  protruding from my property at my expense f o r  
example. I n  EB-265 we recognize tha t  while it might be our r i g h t  t o  demand 
t h i s  standard be applied it i s  too r i g i d  i n  practice.  Par t  2 ( s t a r t i n g  
on l i n e  18 of page 7 ) spec i f ica l ly  recognizes t h a t  adjacent landowners 
may have a need t o  e r ec t  some s t ruc ture  in ,  on o r  over a waterway. 
Furthermore it provides an incentive fo r  designing such s t ruc tu r e s  so 
a s  t o  not impede t h e  nornal use of t h e  waterway. In prac t ice  I do not 
expect t h e  provisions of Par t  3 ( s t a r t i ng  on page 8 ) w i l l  very often 
come in to  f u l l  play. It i s  worth noting t h a t  unlike my in te rac t ion  with 
t h e  Highway department t h e  maintance cos t s  of portage routes  a r e  t o  be 
born by t h e  recreat ional  public. 

Let me j u s t  run through a few scenarios t h a t  i l l u s t r a t e  haw I expect 
t h ings  w i l l  go most o f  t h e  time - and conversely why we need t h i s  sect ion 
i n  t h e  l a w .  I n  t h e  f i r s t  instance, on a middle s ized stream such as t h e  
Smith River it i s  f a i r l y  common fo r  property l i n e s  t o  cross t h e  r i ve r .  
There a l ready e x i s t  a number of  such boundrics and t h e i r  associated fences. 
Many of them have been designed v i t h  i n t eg ra l  f l oa t  gates  which e l iminate  
t h e  need f o r  a porteqe route. Another case  nay a r i s e  there  o r  elsewhere 
and a reasonable property holder would recognize t h e  po ten t ia l  problem, 
consult  with t h e  Department and bui ld  an appropriate fence. This i s  
done with minimal hass le  and cost  and gives  no r i gh t  t o  a rec rea t iona l  
use r  t o  e n t e r  t h e  property owners land. , 

In  t h e  second instance postula te  a holder who choses not t o  recognize 
t h e  sense of t h i s  and simply throws up a regular 4 wire fence. Now 
recrea t iona l  users a r e  going t o  get from one s ide  t o  t h e  other  - 
probably by s t re tching t h e  fence t o  ge t  t h e  boat under and crossing 
themselves a t  t h e  most convenient s i t e  which nay o r  may not be within 
t he  ordinary high water mark. Over time t h i s  w i l l  c e r t a in ly  requ i re  
maintance on t h e  fence and may well break it dokn en t i re ly .  This cost  
must be born e n t i r e l y  by t he  owner. A s  long a s  t h e  landowner doesn't 
ob;ject and usage i s  r e l a t i v e l y  l i g 5 t  it probably won't be a problem. 
Once e i t h e r  s ide  has become su f f i c i en t l y  annoyed however t h e  portage 
route  process g e t s  tr iggered.  Some have suggested scrapping t h i s  en t i r e ly .  
I n  view o f  t h e  court decisions I can l i v e  with t h i s  but I don't th ink  
property owners should be obligated t o  do so. !he consequence i s  t o  
force  every disagreement in to  adversarial  and expensive proceedings i n  
court .  

I n  t h e  t h i r d  instance contemplate t h e  cese of a property owner who 
choses t o  barricade t h e  r i v e r  with a nest  of barbed wire f o r  purposes 
of harrassing t h e  recreat ional  user. I n  IIB-265 we have a means df 
solving t h e  problem; i f  not t o  t h e  property owner's s a t i s f ac t i on  a t  
l e a s t  i n  an administrative, case by case, s i t e  specif ic  manner t h a t  
c r ea t e s  no new dangerous precidents i n  law. 

In  conclusion, RB-265 is a ca re ru l ly  considered e f fo r t  t o  mediate 
t h e  requirements of t h e  Suprme Court decisions and t h e  legi t imate  
concerns of  l and  owners. No piecemeal approach w i l l  do as good a lob. 
The whole portage section is  designed t o  l i m i t  t h e  impact t h a t  rec rea t iona l  
use rs  can have on pr ivate  land ad,jacent t o  t h e  waterways. We urge 
your favorable consideration of EB-265 with t h e  suggested amendnent. 
Thank you. 

SENATE JUDICIARY COMMITTEE 
' EXHIBIT NO. f 
DATE 03 08 85 
- .  - a ,  _ nn 



NAME : 'DATE: MaT 8 '85 

REPRESENTING WHOM? GO ;I 
I 

APPEARING ON WHICH PROPOSAL: Hlpl 265'  - ---"- 

DO YOU: SUPPORT? AMEND? x OPPOSE? 

COMMENTS : Q4VC 

r! hf( k-? r 

PLEASE LEAVE ANY PREPARED STATEMENTS WITH THE CO.CI.!ITTEE SECRETARY. 

SENATE JUDICIARY COMMllTEE 
EXHIBIT NO.-, 

DATF 0 3  0 8  8 5  
B l l l  NO H.6. d b C  . . 



. - 
NAME : - - 

ADDRESS : 

PIiONE : 77k- %;LOIS- 

REPRESENTING WHOM? - I 
/ / J -  

A P P E A R I N G  ON WIiICH PROPOSAL: 
C 76 7 - 

DO YOU: SUPPORT? % AMEND? OPPOSE? I 
I 

QJ~-QQ&~ /h.rn&'( 
- 

3 .44 '7~~z .cc7  

d0rxnru+ - in/, 
WA, .,/ & gu_ie 

em- 
/ 

v- -7 --u& 

PLEASE LEAVE ANY PREPARED STATEMENTS WITH THE CO-WITTEE SECRETARY. 

n - 
SENATE JUDICIARY COMMilTEE 

Ir EXHIBIT NO, 9 
DATE 6 3 0 8  8 5  
sru NO. K.8. 2 L 6 



c/ 
Bi l l ings ,  Montana 
March 8, 1985 

M r .  Joe Mazurek, Chairman 
Senate Judic iary  C o m i t  t e e  
Capitol  S ta t ion  
Helena, Montana 59620 

Dear M r .  Plazmk: 

;a- 1 , 0 3 0 - w m ~ ~ ~ r  Billkgs Eod and Gun Club and Southeastern Sportsman 

Association, repmsent ing  9 clubs and 5,000 sportsmen, apprecia te  the prodigious 

amount of time and e f f o r t  t h a t  a l l  of you have put  i n t o  House B i l l  265 ( the  

Stream Access   ill) t o  s a t i s f y  both the  landowners and the  sportsmen of Montana. 

Hunting, f i s h i n g  and f l o a t i n g  streams provide important recreat ional  op- 

por tun i t i es  f o r  many Montanans. Approximtely one mill ion gene~lal  hunting and 

f i sh ing  l i censes  are so ld  i n  Montana each year. About 800 mill ion do l l a r s  wem 

generated in Montana i n  1982 from expenditures made by hunters and fishermen; 

a s ign i f i c an t  contr ibut ion t o  the economy of our S ta te .  

Hunting on i s lands  and along r i v e r  b n k s  , using boats f o r  access,  requires  

good outdoor s k i l l s  and equipment, and only experienced hunters w i l l  c o p  with 

the adverse weather condit ions common during the hunting seasons. 

River hunters w e  know am good spor tsmn who do not  cause problems o r  c rea te  

s a f e ty  hazards o r  c o n f l i c t s  with landowners. We respect  pr ivate  property r i g h t s ,  

always ask permission t o  hunt on private property, and abide by es tabl ished s a f e t y  

r u l e s  and l a w s .  

The i s lands  and the area below the ordinary high water mark, as defined 

H.B. 265, contain thousands of acres  whexe hunters d isperse  i n  pursui t  of t h e i r  

game. 

We expect  that a few t respass  problems have occurred over ttre years, but  we 

are not  aware of any property damage caused by sportsmen. We police 0- x'anks 

c o n t i n u o u ~ l  y . 
Also, we know t h a t  there am some lawbreakers -- t h e  ones who t respass ,  

shoot a t  road signs and everything e l s e  around, and cause problems f o r  land- 

owners. The same people cause problems f o r  c i t y  dwellers. 

Unfortunately, they am the ones who give a l l  sportsmen a kid reputation , 
and bad news t r ave l s  f a s t  and never d ies  o r  fades away. 
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We think t h a t  denying sportsmen the p r iv i l ege  of hunting big game below 

the ordinary high water mark (as does H.B. 265) is unnecessari ly r e s t r i c t i v e ,  

penalizes sportsmen, and favors  the  lawbreaker who w i l l  ignore any l a w .  

Therefore, we urge t h a t  you amend H.B. 265 t o  r e i n s t a t e  the language 

that al lows b i g  game hunting with conventional spor t ing  weapons below the  

ordinary high water mark on Class I waters without landowner permission. 

t 

This amendment would g r ea t l y  improve sportsmen-landowner re la t ionsh ips  

i n  Montana. 

The opportunity t o  t e s t i f y  on t h i s  important proposed l e g i s l a t i o n  is 

appreciated. 

Sincerely  yours, 

~ i l l & ~ s  ~ o d  and Gun Club 

Southeastern Sportsman Association 

-----__L_------------ --- 
Statement of the Bi l l i ngs  Rod and Gun Club and Southeastern Sportsman Association 

on H.B. 265, presented by Paul F. Serg t o  the Senate Jud ic ia ry  Committee, Montana 

S t a t e  Legis la ture  , Helena, Montana, Ikrc h 8, 1985. 

Paul F. Eerg 
3708 Harry Cooper Place 
Bi l l ings ,  Montana 59106 
636-2015 



Bi l l ings ,  Montana 
March 8, 1985 

M r .  Joe Mazmk, Chairmn 
Senate Judic iary  Commit t ee  
Capi tol  S ta t ion  
Helena, Montana 59620 

Dear M r .  PSazurek: 

O u r  1,000-memhzr Bi l l ings  Rod and Gun Club and Southeastern Sportsman 

Association, representing 9 clubs and 5,000 sportsmen, appreciate the prodigious 

amount of time and e f f o r t  t h a t  a l l  of you have put i n t o  House B i l l  265 (the 

Stream Access  ill) t o  s a t i s f y  both t h e  landowners and the  sportsmen of Montana. 

Hunting, f i sh ing  and f l o a t i n g  streams provide important rec rea t iona l  op- 

por tun i t i es  f o r  many Montanans. Approximately one mill ion general hunting and 

f i s h i n g  l i censes  a r e  so ld  in Montana each year. About 800 million do l l a r s  were 

generated i n  Montana i n  1982 f r o m  expenditures made by hunters and fishermen; 

a s ign i f i c an t  contribution t o  the economy of our Sta te .  

Hunting on is lands  and along r i v e r  banks, using boats f o r  access,  requires  

good outdoor s k i l l s  and equipment, and only experienced hunters w i l l  cope with 

the  adverse weather condit ions common durlng the  hunting seasons. 

River hunters we know a r e  good s p o r t s ~ n  who do no t  cause problems o r  c rea te  

s a f e t y  hazards o r  con f l i c t s  with landowners. We respect  pr ivate  property r i g h t s ,  

always a sk  permission t o  hunt on pr ivate  p r o p r t y ,  and abide by es tabl ished sa fe ty  

r u l e s  and laws. 

The i s lands  and the a rea  below the  ordinary high water mark, as defined in 

H O B .  265, contain thousands of ac res  where hunters d i s p r s e  i n  pursu i t  of t h e i r  

game. 

We expect t h a t  a few trespss problems have occurred over the  years, but we 

a r e  not  aware of any property damage caused by sportsmen. We police our ranks 

continuously. 

Also, we know t h a t  there  a r e  some lawbreakers -- t he  ones who t respass ,  

shoot a t  road s igns  and everything e l s e  around, and cause problems f o r  land- 

owners. The same people cause problems f o r  c i t y  dwellers. 

Unfortunately, they are the ones who give a l l  sportsmen a bad reputation,  

and bad news t rave l s  f a s t  and never d i e s  o r  fades  away- 
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M r .  Joe Mazurek, Chairman March 8, 1985 

We think t h a t  denying sportsmen the p r iv i l ege  of hunting big  game below 

tbs  ordinary high water mark (as does H.B. 265) is unnecessari ly r e s t r i c t i v e ,  

penalizes sportsmen, and favors  the  lawbreaker who w i l l  ignore any law. 

Therefore, ue urge t h a t  you anend H.B. 265 t o  r e i n s t a t e  the language 

t h a t  allows b i g  game hunting with conventional spor t ing  weapons below the  

ordinary high water mark on C l a s s  I waters without landowner permission. 

This amendment would g r ea t l y  improve sportsmen-landowner re la t ionsh ips  

in  Montana. 

The opportunity t o  t e s t i f y  on t h i s  important proposed l eg i s l a t i on  is 

appreciated. 

Sincerely  Yours, 

B i l l i ngs  Rod and Gun Club 

Southeastern ~ ~ o & s m a n  Association 

-------_I----------- --- 
Statement of the  B i l l i ngs  Rod and Gun Club and Southeastern Sportsman Association 

on H.B. 265, presented by Paul F. Berg t o  the  Senate Jud ic ia ry  Committee, Montana 

S t a t e  Legislature , Helena, Montana, March 8, 1985. 

Paul F. Berg 
3708 Hamj Cooper Place 
Bi l l ings ,  Montana 59106 
656-2015 



NA ,'jIE: Jo Brunner C ( ) I x i a ~ ~  Senate  Judiacary - 
ADDWSS 1496 Kodiak Road, Helena ame 

~1~s ~ ~ ~ r c ~ ' i 9 6 ~ ~  
REPRZSEi.flTS Montana Grange, Montana 21U NO. HB 265 

*- 

B a t t l e f e e d e r s  Assoc, PA- -# A,'&.+&& 
SW?PO3T X OPPOSE 

M r .  Chairman, members of these  committees, f o r  the r ecord ,  my name i s  

Jo Brunner and I w i l l  t e s t i f y ' a t  t h i s  hear ing  on HI3 265 f o r  the Members 
of the  Montana Grange and f o r  the Montana Ca t t l e feeders  Associat ion.  

These organiza t ions  wish t o  go on record as being i n  f u l l  suppor t  o f ,  and as 
having p a r t i c i p a t e d  i n  the d r a f t i n g  of House B i l l  265 as reques ted  here 
today. We a l s o  support  the  amendments o f fe red  by M r .  Ron Waterman. 
I t  i s  our  p o s i t i o n s  t h a t  as c i t i z e n s  of the s t a t e  of Montana who w i l l  be 

) a f f e c t e d  pe r sona l ly  by the  Supreme Court dec i s ions  and by any . l e g i s l a t i o n  
passed t h i s  s e s s i o n  concerning our streams and our surrounding lands ,  we 
have had the opportuni ty t o  p a r t i c i p a t e  i n  the e f f o r t s  t o  a l l e v i a t e  a g r e a t  

many of the problems brought about  by the dec i s ions  and t h a t  t h i s  b i l l  i. 

be ing  heard today w i l l  b e n e f i t  a l l  of  us .  
We ask your f u l l  suppor t  of HI3 265 with the amendments t h a t  I.&. Waterman 
proposed f o r  the a l l i a n c e .  

Thank you. 

a A T E  JUDICIARY C O M M ~  
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NAME Mike Micone BILL NO. HB 265 

ADDRESS 2301 Colonia l  Drive. Helena. MT 59601 DATE 3/08/85 

WHOM DO YOU REPRESENT Western Environmental Trade Assoc ia t i on  

OPPOSE SUPPORT AMEND X X  

Comments : 

1. T i t l e  - Page 1, l i n e  8. 
S t r i k e :  co lon  
I n s e r t :  " o r  l and  i s  being used as an i n c i d e n t  o f  water r e c r e a t i o n "  

2. Page 1, l i n e  10 
S t r i  ke: "of sur face  waters" 

3. Page 1, 1  i n e  19  
S t r i k e :  " o r  n a t u r a l  o b j e c t  i n  o r  over  a  water body which t o t a l l y  o r  

e f f e c t i v e l y  o b s t r u c t s  t h e  r e c r e a t i o n a l  use o f  t h e  surface 
water a t  t h e  t ime  of  usen 

4. Page 1, 1  i n e  25 and Page 2, 1 i nes  1  through 20 - S t r i k e  

5. Page 3, l i n e  10 fo l l ow ing  " t h a t "  - through l i n e  14 f o l l o w i n g  "va lueu-  S t r i k e  
I n s e r t :  "depr ive  t h e  s o i l  of i t s  vege ta t i on  and t o  des t roy  i t s  va lue  f o r  

a g r i c u l t u r a l  purpose." 

6. Page 3, l i n e  18 
S t r i k e :  "hunt ing"  

7. Page 3, l i n e  23 
F o l l o w i n g  "uses" 
S t r i k e :  "per iod"  
I n s e r t :  " w i t h i n  t h e  o r d i n a r y  h i g h  water mark o f  t h e  waters"  

8. Page 4, l i n e  14 through 24 - S t r i k e  

9. Page 6, l i n e  4  through 6  - S t r i k e  
1  i n e  7 - change (A) t o  (E) 
l i n e  8 - change ( B )  t o  (F)  
1  i n e  11 - change (C) t o  ( G )  
l i n e  13 - change ( 4 )  t o  ( 3 )  
l i n e  17 - change ( 5 )  t o  ( 4 )  
l i n e  20 - f o l l o w i n g  " r e c r e a t i o n a l  ", s t r i k e  "use of Class I and Class 

10. Page 8, l i n e  6  through 16 - S t r i k e  

11. Page 8, l i n e  20 
S t r i k e :  "The" and l i n e  21 and 22 i n  t h e i r  e n t i r e t y  moFXw mMv: 

mw IQaI / I  
12. Page 9, l i n e  5 through 20 - s t r i k e  

03 0 8  f-$, 



F .  HB 265 
- 4  

a Page I1  

13. Page 9, l i n e  25 - St r i ke :  'and supervisor" 

- 14. Page 10, l i n e  12 through 18 - S t r i k e  

1 5 .  Page 11 ,  l i n e  2 following "of" 
S t r i ke :  "surface" 
In se r t :  "land or"  
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502 South 19th Bozeman, Montana 59715 
Phone (406) 587-3153 

\ MONTANA 

C FEDERATION I B I L L  H HB 265 DATE March 8 ,  1985 

S U P P O R f  X X X X  OPPOSE 

'. _ . ",:irn?i 2 p d  colnrnitte members r i y  name i s  Gene Chapel. I am president 

of the Montana Farm Bureau Federation and I represent tha t  organization 

and i t s  4000 nleirlber fami l ies.  

\/e arc  here today to support House Bill 265 as passed by the House. 

You have heard a l o t  of technical and specif ic  testinrony so I will not 

take your time belaboring these points. Instead, I want to  take you on 

a t r i p  out to my ranchinq operation or  any one of our member's ag operations. 

O.K, here we qo -- A n  individual or group of recreat ionis ts  have 

entered the streal11 or  waterway where i t  goes under the county road for  

the purpose of recreating. You k n o w  they could have used tha t  road that 

goes thru rny pasture because I ' m  a nice guy and f ive  more years of use 

they will  have prescriptive easement anyway. 

Anyhow they are recreationists and I have no idea what or  how they 

are going to  enjoy thenselves today because recreating covers everything 

from h u n t i n g  t o  ridinq the i r  a1 1-terrain vehicles,  trapping or maybe jus t  

picking rocks. That i s  something that  I have no control over anyhow. 

I sure hope that  when they reach that  i r r iga t ion  canal tha t  they don't  

decide t o  go down i t ,  b u t  rea l ly ,  I guess tha t  i s  t he i r  r ight  i f  they want 

t o .  I wonder how they are qoinq to go around, over or under that  new fence 

I jus t  p u t  across thc creek to keep the bulls out of the heifers .  Boy, I  

SENATE JUDIClARY COMMlnE 
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hope they don't  go on the eas t  side of the creek and make tracks t h r u  tha t  

nevi seeding, b u t  I guess i t s  u p  to them how they want to do i t .  
4 

Boy,speaking of those bul l s ,  I hope the recreat ionis ts  don't  get 

scared and do something to hurt themselves, or  do you suppose one of them 

might get hurt crossing t h a t  new fence. I sure could have a l i a b i l i t y  

s u i t  zgainst ice. b u t  so f a r  I!ve been Ivckv -- so best n o t  worry. 

I suppose the ground i s  dried o u t  enough where the creek flooded 

the hay f i e ld  two weeks ago so they will probably have t h e i r  picnic u p  

there. I sure would l'ike to keep them out of that  area,  b u t  I'm 

not sure where the highwater mark i s ,  so,  I best keep my mouth shut. 

You know, one of  these days, somebody i s  going to  take the recreating 

public to  court again and t ry  to get th i s  riless cleaned up, b u t  I t e l l  you 

one thing, i t ' s  n o t  going to be i1le because I can ' t  afford the costs. I 

saw what happened the l a s t  time and I don't  believe the court was 

receptive to those two landowners or we wouldn't be in th i s  jam now., 

So why take a chance on ir~aybe coming g u t  worse off than we a re  today? 

Senators, t ha t ' s  'where we are  today. An awful l o t  of us cannot afford 

t o  go to  court or  even t ry  to  p u t  in nianagement practices tha t  may cause 

somebody e lse  to i n i t i a t e  court actions. Most of us will be forced to  I 

I 
rol l  over and play dead. That's where we, as 1 andowt~ers , are  today because 

of the two supreme court decisions t h a t  were handed down. I 
The recreating public doesn't l ike  i t  e i the r  because they know we 

are upset and they would l ike  soine definit ions so they know where to  go I 
and what to do. 

t 1 . B .  265 covers a l l  of  these areas and  does i t  in such a manner tha t  
I 

a g r i c ~ l t u r e  can go on feeding th is  country without worrying about what 
+' 

i s  going on, down* 'the s cream a n d  the recreat iogis ts  can enjoy themselves 

I 
4 
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without worrying about whether they a r e  in the wrong or the right.  

We in the Farn~ Bureau ask your support o f  H . B .  265 here as a committee 

and also on the floot- of  the Senate. 

T h a n k  You. 

Gene Chapel  
President, Flontana FBrm 
Bureau Federati on 

nHleir NO.* 

OATF 0 7  or 85 
BILL NO. #. 8. 2.4 s 
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502 South 19th Bozeman, Montana 59715 
Phone (406) 587-31 53 

\ MONTANA I : Mack Q u i n n  
I TEST I H ONY BY : 

FEDERATION BILL # He 265 DATE March 8,1985 

SUPPORTXXXXXX OPPOSE 

Mr. Chairman, members of the committee. For the record I am Mack Quinn, 

ranc -- her from Big Sandy, and the immediate past President of the Montana Farm 

B u r ~ a z .  I appreciate the opportunity to  t e s t i fy  in support of HB 265. 

Two years ago we worked very hard to  get a b i l l  passed tha t  would 

address and protect the r ights  of the land owners and a t  the same time provide 

some accommodations t o  the r-ecreationist; however, as you know tha t  was n o t  t o  

be. Looking back, and hindsight i s  always clearer  than foresight,  i t  i s  my 

opinion tha t  most folks would agree that  not passing such a b i l l  was a b i g  

mistake in view of the f a r  reaching decisions of the f.lo.ntana Supreme Court. I 

t r u s t  we don't repeat t h a t  mistake. 

Farm Bureau, with many other organizations, in f ac t  meetings were open 

to  a l l  groups, met many, many times over the past two years to  put together a 

b i l l  that  would define some of the vague areas of the courts ruling, and a1 so 

to  re-establish some of the rights that  we as ranchers have los t .  

I t h i n k  HB 265 does that.  I know tha t  some people are not happy with 

i t ,  b u t  you need only t o  study the Supreme Court decisions to  real ize a11 that  

we as landowners have l o s t ,  and understand tha t  the decision i s  now law. This 

b i l l  i s  the best we have been able to ge t  accepted and i t  does re-establ ish some 

r ights  and i t  does define some areas i n  which we badly need c la r i f ica t ion .  

I would hope tha t  emotionalisril does not cloud reasonable thinking; and 

you would see the need to  pass th is  b i l l .  SENATE JUDICIARY COMMlTTEI 

Thank you fo r  your time. EXHIBIT NO j3 

DATF a3 0 8 g S  

BILL NO. H.B. a 6 5 

- 
S I G N E D  \ 1 

- - FARMERS AND RANCHERS UNITED ==- 
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Don McKamey March 8,  -1985 DATE : 

South of Great  F a l l s  on t h e  Smith River 
ADDRESS : 

REPRESENTING WHOM? P r e s i d e n t ,  Montana Woolgrowers Assoc ia t ion  

APPEARING ON WHICH PROPOSAL:  
IIB 265 

DO YOU: S U P P O R T ?  
XXX AMEND? O P P O S E ?  . 

COK!ENTS : 

SENATE juDlClARY C O M M I ~ E  
mrsrr so. I J 
DATF 03 O g  $5 
BILL NO, . . 4 6 5  

$39 



( T h i s  sheet to be used by -those testifying on a bill.) 

PIIONE : 

k a  d( 
RE? RESENTIfJG WHOM? f l  lwnp4 , D N  &zflrn i( c <cXT - 
APPEARING ON WIIICH PROPOSAL: 

DO YOU: SUPPORT AMEND? 
---a 

OPPOSE? 

7 
COMMENT : - / h W ? / ~ ~  (3d 

PLEASE LEAVE ANY PRE?ARED STAT'E2'lENTS WITH THE CO.?lMITTEE SECRETARY. - 

m T E  JUDICIARY COMMITTEE 
RHlBrr m . 1 5  
CIA- 



I 
~:r, C h z i r ~ i z ~ ,  !b:enbers of  t he  Co,nxLtteel 

ibr tk2 record, 1'-?I I ~ r r ~ ~ i n e  Gillies--our f u l l y  r a i s e s  c o m e r c i ~ l  c a t t l e  i n  
G~c.nit-  CauaL:-, :izs-.'; of ?hil ipsburg on Sock Creek. This i s  a widely 3dvcrtinod 
3Lus iji21tail 'I'rn..~:.. S+zaam, and populaz recrzat ion a a a .  

; 1 . 2  i Sup,r-me Court Decisions i n  the  cases on t he  DearSorn and Ee2verhead 
3iqars as se r ious  t h r e a t s  t o  our Lxivate property r igh t s .  And i n  view of a g i -  
m-.i+,urr 'E ~h~i:cr!:r hold on today's econonj, we camot  a f ford  t i n e  nor eoney for  
Lzn,ztlly 2 )~;:t cases. Therefore, we vietr l eg i s l a t i on  i n t o  irhich the ag conamitJ 
: ~ r s  i v o i : ~  a; t h s  only way t o  In  both the  ifore-nentioned cases, the 
Suyyerin Co~l;-t invoked the  Public Trust Doctrine and tha 1972 Consti tut ion :n 
F,s in --- 2 -:.: ' of t h e b  ceciaions. These t : i a  Cot-aents zx-c one; that lrivatc property 
h o 1..-..., G C A ~  ~iii. have t o  dea l  .rfLh f@r scze t ine ,  and I f e e l  t he  only recourre s h o r t  

o f  -';h? (:out System is t o  use t h e  l eg i s la t ive  process. 

:C? must hava q e c i f i c  de f in i t i ons  f o r  sll the  t e n s  t h a t  z f f a c t  our Wrl ihood-  
1 l i . h  sinter mark, m.vi~a,bi!.it,y, . b a z i e r ,  l i a b i l i t y ,  portzge , and e a s e a ~ n t .  These 
:lust be adequately a d d r e s ~ e d  by agricuLtxr8 i n  orSer t h t t  ue can c o a t i n ~ d a s  ~ i ~ b l ~  
02erators. 

It h s  been zrgueci t h a t  xe, ss lmdholdcrs are giving a l l  our r i g h t s  aT,ay :dth  
t h i s  t.yp~ o f  Legiskt ion.  Unfortunntcly, rre E r e  d c a l t  a nezr ly  fatal blorr t o  
our  Cons t i t u t foml  I l g h t s  by t he  Supome Court, and no?? we nus t  rz1I.y arid estab- 
l i s h  the  =Les o f  t h i s  gane f o r  o m  oolm protection. we have a chance t o  c h i f y  
hazy de f in i t i ons  and t s rnn  with HB 265, a d  I t:oulri hone t h a t  this b i l l ,  as a 
jo in t  a f f c r t  o f  l and~rmers ,  sec ran t ion i s t s  znd the I l apz txen t  of l l s h  4 i l d l i f e  3c 

1 ?aIcs bc ~ i v e n  ;i chmce 

There a r e  sore szc t ions  o f  thin b i l l  ~ d t h  which we =e not  r?ell J co!nfort;ble, 
but  it i s  a B G I X t I i i G .  A 1 1  those concerned should keep t he  d i a l o p e  open 2nd. 
reasonable, In shor t ,  it= myport  IZB 265 as a start i n  t n e  r i ~ h t  d i rect ion.  
It's not p r f s c t ,  but  it seeiris t5l;s.t ne that 'xhen M o h n e r s ,  r ec rea t ion~ .a t s ,  
2nd 4,hn =?~?rt.qen+, can a i ~ s &  on soastl$h: I t ' s  time t o  s i t  up a d  t ~ k e  nots. 

T h d t  YOU. 
f 

Z14ATE JUDICIARY 
WHIBlT NO. (6 

BILL NO, 440. 4 6 5  - 
a.l\ 1 



Medicine River Canoe Club 
Great Falls, Montana 

MARCH 8, 1 9 8 5  

Senate Judiciary Committee 
State Capitol 
Helena, Montana 

Chairman Mazurek & Members of the Committee: 

M y  n a m e  is J i m  McDermand and I am the spokesman for the 

Medicine River Canoe Club in Great Falls. Beginning with 

the 1983 legislative session, I have attended almost all of 

the hearings on the stream access issue including all those 

of Interim Subcommittee #2. Most recently I have attended 

the hearings in the House on House Bills 16, 265, 275 and 

498. I have also participated in many other meetings on 

this subject too numerous to mention. 

Our organization supports HB 265. This bill is the result 

of a sincere and intense effort between an alliance of 

agricultural groups and a coalition of recreational groups. 

It represents a true compromise which protects the rights 

of each. 

However, w e  ask that you please give some consideration to 

one minor change. That change would be to allow big game 

hunting between the ordinary high water marks on Class I 

waters with shotgun, archery, o r  black powder weapons. 

Recreationists and landowners alike recognize that there 

have been some problems in the past with rifle hunters along 

the river corridor, but we are not aware of any incidents 

involving the three methods of big game hunting listed above. 

We believe that no major problems would arise from allowing 

this type of hunting. However, if there were, the Department 

of Fish, Wildlife and Parks, through the authority vested 

in them, would be able to close problem areas. Please give 

SENATE JUDICIARY C O M M l R f E  
amrr NO, 7 
DATE 3 0 g  8s 

"Catch the sp i r~t  oi the land with a paddle In your  hand." 
BILL NO H.8. 2 6 5  



the sportsmen the benefit of the doubt and allow this limited 
C 

type of recreational hunting. If it proved unsatisfactory, 

the next legislative session could certainly repeal the 

provision. We ask only that such a hunting provision be 

given just consideration and a fair chance. 

- (  -. . , -  
A . -  - ,. 3 . ! s : 2 i ~ i ~ ~ j '  : : . . .~. , l :z~i l i  ~ ~ ~ ' i c e d  ~ i ; ~ e : ~ s c i y  on h B  265 to 

assure that the rights of both the landowners and the 

recreationists were preserved. At the same time they seem 

to have kept most of the bill's provisions within the framework 

of the Supreme Court rulings - at lease to the extent that 
a court challenge of these provisions would be very unlikely. 

We hope this committee will recognize the quality of work 

achieved on this bill in the House and not attempt to change 
I 

its basic meaning or intent. In its present form i t  is an 

equitable bill that will satisfy the wishes of the majority 

on both sides. We urge you to give HE 265 a do pass recommendation. 

James W. McDermand . 

Medicine River Canoe Club 

3805 4 Ave. South 

Great Falls, MT 59405 

EXHIBIT NO 



( T h i s  s h e e t  t o  be u sed  by those testifying on a bill.) - 
i 

NLYE : UI-c> I ~ C L  & ;  11~45 DATE:  mrr,A 8; l ~ p y  

~ D P X S S :  /EL]/ ~ , 4 . e s - L w  4, 

PHONE : 4 d 1  - Y 72 3 

RE?RESENTIIJG WHOM? / ,&1~?,~~,7  z ~ 7 ~ / d / ~ ~ d  arr/ &oflrH7,,. cs 

APPEARING ON WHICH PROPOSAL:  2 6 5  

DO Y O U :  S U P P O R T ?  ,':{ AMEND? O P P O S E ?  

PLEASE LEAVE ANY PRE?ARED STATEQENTS WITH THE CO-WITTEE SECRETARY. 

SENATE JUDlClARY COMMITTEE ' 
' 18 pollerr NO 

DATE 6 3  o S  g 5  
mno. H.B. a's, 



r lyy NAME I S  JIMME L. #ILSON. I AM A RANCHER FROM TROUT CREEK AND 
. / 

THE PRESIDENT OF THE EONTANA STOCKGROWERS ASSOCIATION. WE RANCH IN ! 
A MOUNTAIN VALLEY THROUGH WHICH TWO STREAMS FLOW 8 THE TWO SUPREME 

COURT DECISIONS HAD QUITE AN EFFECT ON OUR OPERATION AS WE FENCE ACROSS 

THE STREAMS FOR PASTURE MANAGEMENT, THUS CREATING "MAN-MADE OBSTACLES. 

THE BROAD DECISIONS FORCED UPON US BY THE SUPREME COURT, WHICH AFFECTS 

17,000 MILES OF RIVERS AND STREAMS IN MONTANA( TO SATISFY TWO SHORT 

STRETCHES OF STREAMS ON THE DEARBORN AND BEAVERHEAD RIVERS/ IS VERY 

FRUSTRATING, EQUALLY FRUSTRATING I S  TRYING TO DRAFT LEG1 SLAT1 ON WHICH 

WILL HOPEFULLY PROTECT OUR RIGHTS AS LANDOWNERS I N  THE FUTURE1 

ONE OF THE MEMBERS OF THE AGRICULTURE LOOSE ALLIANCE REMARKED TO 

ME LAST WEEK HOW D I F F I C U L T  I T  WAS TO SATISFY H I S  OWN THINKING ON STREAM 

ACCESS. N H ~ ~  WONDERFUL I T  WOULD BE I F  SOMEONE WHO WAS NOT ASSOCIATED ! 

WITH THE PROB LEM COULD G I V E  US ALL THE RIGHT ANSWERS ON THE ISSUE. b 
i4Y ANSWER TO H I M  WAS0 "DON'T LOOK TOO FAR FOR T H I S  MAN. YOU HAVE H I M  

NEAR AT HAND. THIS MAN, I T  I S  YOU0 I T  I S  1, I T  I S  A L L  OF USl 
11 

THE MONTANA STOCKGROWERS ASSOCIATION HAS BEEN ADDRESS 1 NG THE 

1 
STREAM ACCESS PROBLEM FOR SEVERAL YEARS. TWO YEARS AGO, WHEN WE SUPPORT€ I 
HOUSE BILL 888, THE HUE AND CRY FROM SOME OF OUR MEMBERS COULD BE HEARD 

'I 
ACROSS THE LAND - YOU ARE SELLING US DOWN THE RIVER, YOU ARE TAKING AHA 

OUR RIGHTS AS LANDOWNERS." SO WE WITHDREW OUR SUPPORT OF THE B I L L 1  

J 
WELL, THE SUPREME COURT WENT FAR BEYOND WHAT HOUSE BILL 888 NAS ASKING 

1 
BUT STRANGELY ENOUGH THE SAME PEOPLE WERE S I L E N T  WHEN ViE LOST THE COURT 

i% 

COURT DECISIONS1 MANY OF THE PEOPLE HERE TODAY T E S T I F Y I N G  AS OPPONENTS 

BUT. ARE PROTESTING AGA!NST THE COURT'S DECISIONS WHICH ARE NOW LAW. 
,g: 

D$@[ COMM''$ THE COURT'S DECISIONS CONSTITUTE A RADICAL DEPARTURE F#WT# jg EXHIBIT No 

BILL NO. 



ESTABLISHED PUBLIC POLICY OF THE STATE OF MONTANA. PUBLIC AND PRIVATE 

RIGHTS TO USE OF WATER HAD BEEN ACKNOWLEDGED BY THE SUPREME COURT 

AND THE LEGISLATURE SINCE STATEHOOD, 
Q l h o ~  

WHEN I WAS A MILITARY ~ R I  WE SPOKE OF "OLD PILOTS" AND "BOLD 

P ILOTS~"  HOWEVER, THERE WERE NO "OLD BOLD PILOTS LOBBYING IS MUCH 

THE SAME WAY THE MONTANA STOCKGROWERS ASSOCIATION HAS REPRESENTED 

THE CATTLE INDUSTRY FOR OVER 100 YEARS AND WE NEVER HAVE LED OUi? YIEHSEZS 

DOWN A PATH OF SELF DESTRUCTION AND WE ARE NOT NOW, SATISFYING EVERYONE 

IS  IMPOSSIBLE^ THERE IS ALWAYS THAT SMALL MINORITY YOU NEVER REACH -- 
HOWEVER, THEY ARE USUALLY THE MOST VOCAL, 

WHEN I ASK SOME OF THE OPPONENTS OF HOUSE BILL 265 WHAT THEIR 

SUGGESTIONS FOR BETTER LEGISLATION ARE) THE ANSWERS RANGE FROM NONE AT 

ALL TO AMENDING A FEW WORDS OR PHRASES I N  THE.BILL,  AS AN INDIV IDUAL 

WHO L IVES ON 3% MILES OF THESE STREAMS UNDER QUESTIONt I WILL NOT TAKE 

ANOTHER CHANCE OF LOSLNG, MORE OF MY RIGHTS THROUGH COURT ACTIONS AS 

WE DID IN THE SUMMER OF 1984, I FIRMLY BELIEVE IN GOYERNING MYSELF 

THROUGH THE LEGISLATIVE PROCESS, 1 WILL NOT TAKE MY CHANCES AGAIN WITH 

THE COURTS, WE MUST PASS STREAM ACCESS LEGISLATION THIS  SESSION, HOUSE 

BILL 265 I S  THE BEST VEHICLE WITH WHICH TO ACCOMPLISH THIS,  
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J 

APPEARING ON WIiICH PROPOSAL: q(2, 7.i F 

DO YOU: SUPPORT? \j AMEND? OPPOSE? 

PLEASE LEAVE ANY PREPARED STATEMENTS WITH THE CO.XMITTEE SECRETARY. 

EXHIBIT NO. 22 
DATE 3 0 8  8 5  
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DATE n 3  ~g 9 5  
BILL NO H 8. 265- 
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SENATE JUDICIARY COMMlmE 
EXHIBIT NO- 2 9 



March 8, 1985 

M r .  Chairman & I4embers of t h e  Committee: 
Senate  J u d i c i a r y  Committee 
Nontana S t a t e  C a p i t o l  
Helena, I~fontana 

I am I fa l t  Carpenter  of Great  F a l l s ,  and I r e p r e s e n t  myself and 2 number 
of f r i e n d s  v:ho a r e  i n t e r e s t e d  53 f t _ c h ; y - .  r l - ~ A : - -  r -  7s$ 2."*- 

During t h e  1983 L e g i s l a t i v e  s e s s i o n  I was c l o s e l y  involved i n  t h e  s t r eam 
access  i s s u e ,  a t tended  most of t h e  meetings of I n t e r i m  Subcommittee No. 2, 
and have followed t h e  d e l i b e r a t i o n s  on s t r eam acces s  by t h e  1985 L e g i s l a t u r e ,  

House B i l l  265 i s  t h e  ~ r o d u c t  of a number of meetings between a g r i c u l t u r a l  
and r e c r e a t i o n a l  groups, dur ing  which each  s i d e  made consess ions ,  and t h e  
r e s u l t  i s  a  b i l l  t h a t  is  f a i r  t o  bo th  s i d e s  as f i n a l i z e d  by t h e  House. It 
is suppor ted  by  t h e  ma jo r i t y  of f a r 9  and ranch o rgan izz t ions ,  t h e  :<ontana 
Department of Fish,  : i r i ld l i fe  and Farks,  and by t h e  r e c r e a t i o n a l  comniunity. 

I h o ~ e  t h e  Senate  w i l l  pass HB-265 wi.thout any major amendments, a s  it i s  
f i n e l y  tuned,  znd any r e s t r i c t i v e  amendments would c e r t a i n l y  r u i n  it. The 
House arcended HB-265 t o  p r o h i b i t  b i g  game hunting on s t reams below t h e  h igh  
wa te r  mark without  ad j acen t  1ando:mer nerrr,ission. F o s s i b l y  a minor change ' I 
should be made i n  t he  b i l l  t o  permit b i g  game hunt ing  below t h e  h igh  wa te r  
mark w i t h  shotguns and bows only, 2s t h i s  would no t  be d e t r i n e n t a l  t o  
landowner's r i g h t s  o r  concerns. Shotguns and bows a r e  s h o r t  range weapons. 

Una.uthorized t r e s p a s s  has been a s o r e  po in t  w i t h  landor.:ners. House a i l 1  911 
s t r e n g t h e n s  t r e s m s s  laws and provides f o r  severe  p e n a l t i e s  f o r  t r e s p a s s  on 
p r i v z t e  lands.  It a l s o  r equ i r e s  t h e  landol.mer t o  do a  minimum amount of 
pos t ing  of p r i v a t e  land,  which i s  c e r t a i n l y  reasonable.  

Thank you f o r  any favorable  cons ide ra t ion  of House B i l l  265 and HB-911. 



( T h i s  s h e e t  t o  b e  used by those t e s t i f y i n g  on a bill.) 
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DO YOU: SUPPORT? OPPOSE? 

COMMENT : - 
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EXHIBIT NO. 3 0  

DATF 6 - 3  0 s  g s  

BILL NO H.8. 6 



KILDLANDS & RESOURCES ASSOCIAT1C:N 

G r e a t  F a l l s ,  h:ontana 

Karch 8, 1985 

Senator  Joseph hqazurek, Chairman 
J u d i c i s r y  Conmi t t e e  
S t a t e  Senate  
S t a t e  C a p i t o l  
!{elena, hlontna 59620 

Chairman ILezurek & Members of t h e  Committee: 

The Ri ld lands  & Resources Associat ion of Grea t  F a l l s  has  been f o l l o v ~ i x  
t h e  Stream Access i s s u e  s i n c e  it was in t roduced  i n  t h e  1983 l e g i s l a t u r e .  
We recognize  t h a t  t h e  landowners have a  l e g i t i m a t e  concern about p ro t ec t -  
iw c e r t a i n  p rope r ty  r i g h t s .  ive a l s o  recognize t h a t  water baaed a c t i v i t y  
such a s  r i v e r  f l o a t i x g  and f i s h i n g ,  c o n s t i t u t e s  a  v e r y  s i g n i f i c a n t  p a r t  
o f  hlontana ' s r e c r e a t i o n  and tour i sm indus t ry .  

le support  FIB 265 because we f e e l  i t  p r o t e c t s  t he  landowner's i n t s r e s t s  
and a t  t h e  same t ime permits  t h e  r e c r e a t i o n i s t  t o  en joy  a c t i v i t i e s  assoc-  
i a t e d  wi th  pub l i c  waters.  HI3 265 r e p r e s e n t s  a  coopera t ive  e f f o r t  between 
a g r i c u l t u r a l  and r e c r e a t i o n  groups,  and a l s o  a  l o t  of e f f o r t  on t h e  p a r t  
o f  t h e  ::ouse J u d i c i a r y  Committee. 

We urge that t h i s  Committee g ive  HB 265 a  do pas s  recommendation without  
changes t h a t  would a l t e r  i t s  b a s i c  meaning o r  i n t e n t ,  

Respec t fu l ly ,  

P a t t y  Busko, P r e s i d e n t  
Wildlands & Resources Associat ion 
5414 4 t h  Ave. South 
Great  F a l l s ,  IlT 59405 
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T e s t i m o n y  F o r  H o u s e  B i l l  265 

E r u c e  R .  M c L e o d ,  P r e s i d e n t  
P a r k  C o u n t y  L e g i s l a t i v e  A s . s ~ c i a t i o n  

I  am s p e a k i n g  t o d a y  a s  P r e s i d e n t  o f  t h e  P a r k  C o u n t y  
L e g i s l a t i v e  A s s o c i a t i o n  (PCLA) , a n  o r g a n i z a t i o n  made u p  o f  a b o u t  
s i x t y  l a n d o w n e r s  i n  P a r k  C o u n t y ,  M o n t a n a .  W e  a re  v e r y  c o n c e r n e d  
w i  t h  t h e  stream access i s s u e  s i n c e  most o f  o u r  m e m b e r s  own l a n d  
t h r o u g h  w h i c h  o n e  o r  m o r e  s t r e a m s  f l o w .  W e  h a v e  w o r k e d  w i t h  
l e g i s l a t o r s  f o r  a n u m b e r  o f  y e a r s  o n  t h e  i s s u e ,  i n c l u d i n g  t h e  
l a s t  t w o  w h e n  s t r e a m  a c c e c ~ .  w a s  b e i n g  w o r k e d  o n  i n  t h e  i n t e r i m  
s t u d y  c o m m i t t e e ,  a n d  t h e  p a s t  w e e k s  w h e n  H o u s e  B i l l  205 (HE 2 6 5 )  
was b e i n g  c o n s i d e r e d  i n  the H o u s e .  W e  h a v e  w a t c h e d , a n d  s o m e t i m e r  
h e l p e d ?  t h e  b i l l  c h a n g e  t o  the f o r m  b e i n g  c o n s i d e r e d  h e r e  t o d a y .  

I t  i s  t h e  o p i n i o n  o f  t h e  m a j o r i t y  o f  o u r  m e m b e r s ,  t h a t  w e  
s h o u l d  s u p p o r t  t h e  b i l l  i n  i t s  p r e s e n t  f o r m .  T h e r e  a re  a l s o  s.orne 
o f  o u r  m e m b e r s  who d o  n o t  s u p p o r t  t h e  b i l l .  I n  t h i s  t e s t i m o n y ,  I  
w i l l  b r i e f l y  d i s c u s s  why t h e  m a j o r i t y  s u p p o r t  t h e  b i l l ,  a n d  t h e n  
c l o s e  w i t h  a s u g g e s t i o n  f o r  three a m e n d m e n t s .  I f  t h e s e  t h r e e  
a m e n d m e n t s  w e r e  t o  b e . a d o p t e d ,  the PCLA w o u l d  t h e n  g i u e .  n e a r l y  
u n a n i m o u s  s u p p o r t  t o  t h e  b i l l .  

F o r  t h e  m a j o r i t y  o p i n i o n ,  w e  f i n d  . t h a t  HE 265, i n  i t s  
p r e s e n t  f o r m ,  d o e s  n o t ,  a s  h a s  b e e n  r e p e a t e d l y  s u g g e s t e d  i n  t h e  
p r e s s ,  e x t e n d  t h e H i l d r e t h  a n d c u r r a n  S u p r e r n e C o u r t  cases. I n  
265, a n  a t t e m p t  t o  d e f i n e  " b a r r i e r "  has b e e n  i n c l u d e d .  While t h e  
d e f i n i t i o n  may  n o t  b e  c o m p l e t e  u n t i l  tested i n  c o u r t ,  t h e  t w o  
S u p r e m e  C o u r t  CSC)  cases s i m p l y  s a y  " i n  case of  b a r r i e r s  t h e  
p u t , l i c  is a l l o w e d  t o  p o r t a g e  a r o u n d  s u c h  b a r r i e r s  i n  t h e  lea5.t 
i n t r u s i v e  m a n n e r  p o s s i b l e " .  

H i l d r e t h ;  P a g e  5 ,  P a r a g r a p h  3 
C u r r a n ;  P a g e  19,  P a r a g r a p h  6 

T h e  SC d e c i s i o n s  d i d  n o t  s a y  t h e  p u t l l i c  m u s t  u r . e  o n e  a n d  o n l y  o n e  
p o r t a g e  r o u t e ,  n o r  d i d  i t  s p e c i f y  a n y  p r o c e e d u r e  f o r  e s t a b l i s h i n g  
t h e  r o u t e .  HP 2 6 5 d o e s b o t h .  I t  a l s o  e s t a b l i s h e s  t h a t  t h e  
l a n d o w n e r  a t  l e a s t  h a s  t h e  o p p o r  t u n i  t y  , w h e n  i n s t a l l i n g  n e e d e d  
s t r u c t u r e s ,  t o  d e s i g n  the rn  i n  s u c h  a w a y  t h a t  . n o  p o r t a g e  i s  
n e c e s s a r y .  P o r t a g e  is n o t  g r a n t e d  b y  HB 265 a s  s o m e  s u g g e s t ,  t h e  
SC d e c i s i o n s  d i d  t h e  g r a n t i n g .  T h i s  b i l l  l i m i t s ,  n o t  e x t e n d s  
p o r t a g e .  

T h e  d e c . c r i p t i o n  o f  C l a 5 . s  I a n d  C 1 a c . s  I 1  w a t e r s  i n  HE 265 is 
a n  a t t e m p t  t o  c l a r i f y  t h e  SC l ~ n g u a g e  o n  " n a v i g a b l e  f o r  t i t l e "  
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a n d  " n a v i g a b l e  f o r  u s e " .  

C u r r a n ;  P a g e  13, P a r a g r a p h  2 

T h i s  i s  a n  a d v a n t a g e  t o  t h e  l a n d o w n e r  sirice t h e  SC r u l i n g s  m s k e  
d i s t i n c t i o n  a t  a l l  a n d  s i m p l y  s a y  a i l  waters  a r e  s u s . c e p t i b l e  

t o  r e c r e a t i o n a l  u s e  b y  t h e  p u b l i c .  

H i l d r e t h ;  P a g e  5,  P a r a g r a p h  1 
C u r r a n ;  P a g e  1 4 ,  P a r a g r a p h  3 

, ; I  x n i s  b i l l  w a t e r s  " d i v e r t e d  away f r o r n  a n a t u r a l  w a t e r  ttcjdy" f o r  
u s e  s . u c h  a s  i r r i g a t i o n  a r e  e x c l u d e d  f r o m  r e c r e a t i o n r i l  use.  That  
. is a v e r y  p o s i t i v e  f a c t o r  f o r  r a n c h e s  t h a t  u s e  d i t c h e s  a n d  c a n a l s  
t o  d e l i v e r  w a t e r  t o  t h e i r  c r o p s  a n d  s t o c k .  

" O r d i n a r y  h i g h  w a t e r "  w a s  m e n t i o n e d  e x t e n s i v e l y  i n  t h e  5C 
r u l i n g s .  

H i l d r e t h ;  P a g e  2, P a r a g r a p h  1 
P a g e  3, P a r a g r a p h  4 
P a g e  5,  P a r a g r a p h  3 
P a g e  3, P a r a g r a p h  4 
P a g e  11, P a r a g r a p h  2 

C u r r a n ;  P a g e 1 7 ,  P a r a g r a p h  5 
P a g e  18, P a r a g r a p h  1 
P a g e  19, P a r a g r a p h  6 

H o w e v e r ,  t h e s e  w o r d s  w e r e  n e v e r  d e f i n e d .  H e  265 o f f e r s  a 
d e f i n i t i o n  t h a t  d o e s  e x c l u d e  f l o o d  p l a i n s  a d j a c e n t  t o  t h e  surface 
w a t e r s . .  W e  f e e l  t h e  d e f i n i t i o n  o f  t h e  a c t u a l  h i g h  water m a r k  I 

c ' o u l d  be i m p r o v e d  as w i l l  be s u g g e s t e d  l a t e r ,  b u t  i t  is e x p e c t e d  
t h a t  t h i s  may  be a p o i n t  u l t i m a t e l y  c l a r i f i e d  i n  c o u r t .  

I 

T h e  d e f i n i t i o n  o f  s u r f a c e  w a t e r  i n  HB 265 is  t a k e n  d i r e c t l y  
f r o m  the SC d e c i s i o n s .  I 

H i l d r e t h ;  P a g e  9, P a r a g r a p h  4 
P a g e  11, P a r a g r a p h  2 

A l s o l  t h e  w o r d s  " m a y  be u c . s d  b y  t h e  p u b l i c  w i t h o u t  r e g a r d  t o  t h e  
o w r ~ e r s t ~ i p  o f  t h e  l a n d  u n d e r l y i n g  the w a t e r s . "  o r  t e s t r e a m b e d  
s w n e r s h i p "  a r e  u s e d  e x t e n s i v e l y  i n  t h e  SC r u l i n g s .  

I 
H i l d r e t h ;  P a g e  9 ,  P a r a g r a p h  2 

P a g e  11, P a r a g r a p h  2 

C u r r a n ;  P a g e  1 4 ,  P a r a g r a p h  3 
P a g e  15?  P a r a g r a p h  2 

T h e r e  a re  n o  r e s t r i c t i o n s  07- d e f i n i t i o n s  o f  p u b l i c  u s e .  HE 265 
~ p e c i f i c a l l y  l i r n i  ts c e r t a i n  t h i n g s  o n  a l l  ~ . u r f  ace w a t e r s  a n d  
p l a c e s  s e v e r a l  l irni ts or1 o t h e r  a c t i v i  t i e s  o n  C l a 5 . s  I I waters .  
T h e  o n l y  l i m i t a t i o n s  r r l e r t t i o n e d  b y  t h e  SC r u l i n g s  were l i m i t a t i o n s  



- i rnp o  zed b y  " t h e  cha rac te r  i s t  i cs the w a t e r s  

DAT 

v e 5 "  . 
H i l d r e t h ;  P a g e  5,  P a r a g r a p h  3 

P a g e  11, P a r a g r a p h  2 

C u r r a n ;  P a g e  1 4 ,  P a r a g r a p h  3 

L i  abi  l i  t y  a n d  p r e c c r  i p  t i  u e  e a s e m e n t  i s s u e c  a r e  addressed  i n  
HE3 265 a n d  the F i s h  a n d  G a m e  C o m m i s s i o n  is  s p e c i f i c a l l y  d i r e c t e d  
t o  a d o p t  r u l e 5  t o  p r o t e c t  p u b l i c  h e a l t h ,  p u b l i c  s a f e t y ,  a n d  
p u b l i c  a n d  p r i v a t e  p r o p e r t y .  N o n e  o f  t h i s  is  e u e n  m e n t i o n e d  i n  
+ L ? ,  cr-' m -  .--,,. - -  ,-J ( _ ? _ _  "+-!ere a r e  n o  r e f e r e n c e 5  t o  c i t e  h e r e .  
. a g a i n  i s  o b v i o u s  t h a t  Hi3 265 h a s  d e f i n e d  o r  l i m i t e d  ( a s  
o p p o ~ e d  t o  e x t e n d i n g )  the SC r u l i n g s .  T h e  m a j o r i t y  o f  the PCLA 
m e m b e r c h i p  a c c e p t e d  HE! 265 a s  a " g o o d "  ( a s  o p p o s e d  t o  a n  " i d e a l "  
o r  " e v e r y  t h i n g  w e  n e e d e d "  1 o v e r a l l  p a c k a g e .  

I n  c l o s i n g ,  w e  w o u l d  s u g g e s t  three a m e n d m e n t s  b e  c o n s i d e r e d .  

1. On p a g e  3, l i n e  1 8 o f  H E 2 6 5 ,  u n d e r . t h e  d e f i n i t i o n  o f  
" r e c r e a t i o n a l  u s e " ,  r e p l a c e  t h e  w o r d  " h u n t i n g "  w i  t h  
" w a t e r f o w l i n g " .  (see C u r r a n ;  P a g e  12 ,  P s r a g r a p h  1 ( i n s e t ) )  

2.  On p a g e  2 ,  l i n e s  5 t h r o u g h  15, r e m o v e  a l l  t h e s e  w o r d s  s i n c e  
t h e y  s i m p l y  r e s t a t e  the f ede ra l  n a u i g a b i l i  t y  t e s t  f o r  t i t l e  
a l r e a d y  ca l led  o u t  i n  (b) a n d  (el o f  s e c t i o n  ( 2 ) .  

3. On p a g e  3, l i n e  13, c h a n g e  " l i m i t e d  t o  d i m i n i s h e d  
t e r r e s t r i a l  v e g e t a t i o n  o r  l a c k  o f  a g r i c u l t u r a l  c r o p  v a l u e .  
k FLOOD P L A I N  ADJACENT TO SURFACE L4CtlTEF.S I S  NOT CONSIDERED" 

T o  read:  " l i m i t e d  t o  l a c k  o f  t e r r e s t r i a l  v e g e t a t i o n  o r  o f  
a g r i c u l t u r a l  c r o p  v a l u e .  A  FLOOD P L A I N  OR DRY CHANNAL 
ADJACENT TO SURFACE WATERS I S  NOT CONSIDERED" 

We f e e l  these c h a n g e s  w o u l d  h e l p  c l a r i f y  the m e a n i n g  o f  t h e  b i l l  
a n d  p e r h a p s  h e l p  a v o i d  u n n e ? s a r y  c o n f r o n t a t i o n s  b e t w e e n  the 
l a n d o w n e r s  a n d  t h e  p u b l i c  m a k i n g  r e a c r e a t i o n a l  u s e  o f  t h e  w a t e r s .  

T h a n k  y o u  f o r  y o u r  a t t e n t i o n .  

R e s ~ e c t f  u l l ? r  ~ . u b r r ~ i  t t ed :  

B r u c e  R .  M c L e o d ,  P r e s i d e n t  
P a r k  C o u n t y  L e g i s l a t i v e  A s s o c i a t i o n  
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Sena to r  Joe  Mazurek - 
Chairman > .  . ,  

Sena te  J u d i c i a r y  Committee . ,  

S t a t e  C a p i t o l  
Helena,  MT 59620 

I r e p r e s e n t  t h e  Sweetgrass  County P r o t e c t i v e  Assoc i a t i on .  I t  
i s  a landowner group o f  c i t i z e n s  o f  t h e  s ta te  o f  Montana. My , . 
people  do n o t  suppor t  HB 265 a s  it has  been approved by t h e  
House o f  Represen ta t ives .  I am r e f e r r i n g  t o  t h e  g r a y  copy of  .+ - 
t h e  b i l l .  

, : 

The key p r o v i s i o n  o f  HB 265 from which most o f  o u r  d i s p u t e  arises - 
i s  t h e  d e f i n i t i o n  o f  s u r f a c e  wate r  as shown on page 4 ,  l i n e  21. 
The b i l l  p rov ides  as fo l lows:  I .. 

" ( 1 0 )  ' SURFACE WATER' MEANS, FOR THE PURPOSE : . .- - I .  - .  

OF DETERMINING THE PUBLIC'S ACCESS FOR RECREA- '""' 
TIONAL USE, A NATURAL WATER BODY, ITS BED, AND - . 
ITS BANKS UP TO THE ORDINARY H I G H  WATER MARK. " . \-  :?'.* . . . > 

My people  f e e l  t h a t  t h e  d e f i n i t i o n  o f  s u r f a c e  water as se t  f o r t h  ... 
h e r e i n  i s  i n  v i o l a t i o n  o f  s e c t i o n  70-16-201, Montana Codes-Annotated,  
and is  f a r  i n  exces s  of t h e  p u b l i c  p o l i c y  d o c t r i n e  f o r  t h e  wa te r s  . - . 
of  t h i s  s ta te  as l a i d  down by t h e  Montana supreme c o u r t  i n  t h e -  
Curran and H i l d r e t h  d e c i s i o n s  i n  1984. 

The d e f i n i t i o n  of s u r f a c e  wate r  as  set f o r t h  i n  HB 265 w i l l  g i v e  
t h e  p u b l i c  t h e  r i g h t  t o  u se  n o t  on ly  t h e  w a t e r  o f  t h i s  state b u t  
a l s o  t h e  b e d s ' a n d  banks w i t h  o r  w i t h o u t  wa te r  on them up t o  t h e  
o r d i n a r y  h igh  wate r  mark. T h i s  g r a n t  o f  a u t h o r i t y  w i l l  create 
a  land  c o r r i d o r  f o r  p u b l i c  acces s  d u r i n g  low w a t e r  p e r i o d s .  The 
impact  of t h i s  d e f i n i t i o n  o f  s u r f a c e  w a t e r  is  t h a t  it changes a 
c o n s t i t u t i o n a l l y  guaranteed r i g h t  ofi t h e  p u b l i c  t o  u s e  t h e  wa te r s  
of  t h i s  s ta te  i n t o  a  " l and  use" p o l i c y .  There  i s  no language 
i n  e i t h e r  t h e  1972 c o n s t i t u t i o n  of t h e  s ta te  o f  Montana, t h e  sta- 
t u t e s  o f  t h i s  s ta te  nor  t h e  op in ions  of  t h e  c o u r t  i n  t h e  Curran 
and H i l d r e t h  d e c i s i o n s  t h a t  compel, o b l i g a t e  o r  d i r e c t  t h e  l e g i s -  
l a t u r e  t o  c o n v e r t  t h e  r i g h t  of  t h e  p u b l i c  t o  u s e  t h e  waters of  
t h i s  s t z t e  i n t o  a new "land use"  p o l i c y .  On t h e  c o n t r a r y ,  t hey  
p rov ide  o the rwi se .  

r. 
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The c o n s t i t u t i o n  o f  Montana p rov ides  a t  A r t i c l e  I X ,  Sect ion:3  f o r  
wate r  r i g h t s  b u t  n o t  l and  use  r i g h t s  a s  f o l l o w s :  .. 8 

" ~ l l  s u r f a c e ,  underground, f l o o d  and atmos- 
p h e r i c  w a t e r s  w i t h i n  t h e  boundar ies  of  t h e  
s t a t e  are t h e  p rope r ty  o f  t h e  s t a t e  f o r  t h e  x v . :.. u s e  o f  i t s  people  and a r e  s u b j e c t  t o  appro- 
~ r ;  =+-; sn f o r  b e n e f i c i a l  u se s  a s  pxovided 
u y  A G W .  I' ':r 

.:, 
Sec t ion  70-16-201, Montana Codes Annotated,  p r o v i d e s  p r o t e c t i o n  

, 
,, . 

and s e c u r i t y  f o r  p r i v a t e  l a n d  a d j a c e n t  t o  w a t e r .  The s e c t i o n  4 

provides  a s  fo l lows :  .':a ._ 
. - 

w70-16-201. Owner of l a n d  bounded by w a t e r .  - .*- a - ? &  

Except  where t h e  g r a n t  under which t h e  l a n d  is .. . 7. 
h e l d  i n d i c a t e s  a  d i f f e r e n t  i n t e n t ,  t h e  owner 3 . . r .. > o f  t h e  l a n d ,  when it borde r s  upon a  nav igab le  g 

1' 
l a k e  o r  s t ream,  t a k e s  t o  t h e  edge o f  t h e  l a k e  ._.A .' 
or s t r eam a t  low water  mark; when it b o r d e r s  F. . ' 2 .  

upon any o t h e r  wa te r ,  t h e  owner t a k e s  t o  t h e  
+. 

middle  o f  t h e  l a k e  o r  stream." .) . .: j  

The Montana supreme c o u r t  i n  i t s  ~ u r i a n  d e c i s i o n ,  41  St:Rep..  906 1 
(1984) ,  had t h e  o b l i g a t i o n  o f  r e c o n c i l l i n g  t h e  c o n s t i t u t i o n a l  ., 

. ., prov i s ion  w i t h  t h e  r i g h t  o f  t h e  a d j a c e n t  landowner and t h e  r i g h t s  - 1 
of  f ishermen. The c o u r t s  speaking through Chief  J u s t i c e  H a s w e l l  

I - > I  

and concurred i n  by f i v e  j u s t i c e s  s a i d  a s  f o l l o w s :  I; f. 
- 6  

, . . ' >  -, 
.> . 

"While s e c t i o n  70-16-201, MCA, p r o v i d e s  f o r  p r i -  <A 

. <'?. 
v a t e  ownership o f  t h e  a d j a c e n t  l a n d s  t o  t h e  l o w  ..%% 

I r 

water mark, t h e  ' ang l ing  s t a t u t e ' ,  s e c t i o n  87- 
2-305, MCA, recognizes  a  p u b l i c  r i g h t  t o  access 
f o r  f i s h i n g  purposes t o  h igh  w a t e r  mark. Fur- 
t h e r ,  i n  Bigson v. Kel ly  (1895) '  39 P .  517, .% . .. 
1 5  Mont. 417, t h i s  c o u r t  recognized  a p u b l i c  .. - 
r i g h t  of a c c e s s  f o r  f i s h i n g  and n a v i g a t i o n a l  . , purposes  t o  t h e  p o i n t  of  t h e  h igh  w a t e r  mark. 
The re fo re ,  w e  hold  t h a t  t h e  p u b l i c  h a s  a r i g h t  

r 
t o  u se  t h e  state-owned w a t e r s  t o  t h e  p o i n t  
o f  t h e  h igh  wate r  mark e x c e p t  t o  t h e  e x t e n t  
o f  b a r r i e r s  i n  t h e  wa te r s ,  i n  c a s e  o f  b a r r i e r s ,  
t h e  p u b l i c  i s  allowed t o  po r t age  around such  
b a r r i e r s  i n  t h e  l e a s t  i n t r u s i v e  way p o s s i b l e ,  
avo id ing  damage t o  t h e  p r i v a t e  p r o p e r t y  ho l -  
d e r ' s  r i g h t s .  " 

The Curran d e c i s i o n  c l e a r l y  set f o r t h  t h e  r i g h t  of t h e  p u b l i c  t o  . 
use state-owned water  b u t ,  t h e  d e c i s i o n  d i d  n o t  c r e a t e  a  new l and  
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use  po l i cy .  On t h e  c o n t r a r y ,  it a f f i rmed  t h e  r i g h t  of  p r i v a t e  
ownership of  t h e  a d j a c e n t  l ands  t o  t h e  low water  mark. One month 
l a t e r ,  Curran was a f f i rmed  i n  t h e  H i l d r e t h  d e c i s i o n ,  4 1  S t -Rep .  
1192 (1984) .  I n  H i l d r e t h ,  Chief J u s t i c e  H a s w e l l  a g a i n  d e l i v e r e d  
t h e  op in ion  o f  t h e  c o u r t  concurred i n  by f i v e  j u s t i c e s .  H e  re- 
f e r r e d  t o  Curran w i t h  approva l  e i g h t  t i m e s  i n  t h a t  d e c i s i o n .  
Judge Haswell a g a i n  enunc ia ted  t h e  r i g h t  of  t h e  p u b l i c  t o  u s e  
state-owned w a t e r s ,  5 u t  he  did n o t  s r e z t e  2 -OW l a r d  -Jse no?-icyr. 
he s a i d ,  and I quo te  a s  fo l lows:  

" A s  w e  he ld  i n  Curran,  s u p r a ,  under t h e  P u b l i c  
T r u s t  d o c t r i n e  and t h e  1972 Montana C o n s t i t u t i o n ,  
any s u r f a c e  wa te r s  t h a t  are capable  o f  recrea- 
t i o n a l  use  may be s o  used by t h e  p u b l i c  w i t h o u t  
r e g a r d  t o  streambed ownership o r  n a v i g a b i l i t y  
f o r  n o n r e c r e a t i o n a l  purposes ."  

The p u b l i c  does  have a r i g h t  t o  use  t h e  state-owned waters up t o  
t h e  h igh  water mark. But,  t h e  p u b l i c  does  n o t  have a r i g h t  t o  . - 
use t h e  beds and banks of Montana's w a t e r  c o u r s e s  between t h e  
high and low wa te r  mark when t h e r e  i s  no wate r  on t h e  l and .  The 
a d j a c e n t  landowner s t i l l  has  t h e  r i g h t  t o  u se  t h e  l a n d  between 
t h e  h igh  and low water  mark when t h e r e  i s  no water on t h e  l a n d ,  
s e c t i o n  70-16-201. The p u b l i c  has  a r i g h t  t o  u s e  s u r f a c e  water 
wi thout  r ega rd  t o  t h e  ownership of t h e  streambed, b u t ,  t h e  p u b l i c  
does n o t  have t h e  r i g h t  t o  u s e  t h e  beds and banks between low 
and h igh  wate r  mark when t h e r e  is no wate r  on t h e  l and .  The de- 
n i t i o n  of  s u r f a c e  w a t e r  i n  HB 265 page 4 ,  l i n e  2 1  shou ld  be  amended 
a s  fo l lows:  

" (10)  'SURFACE WATER' MEANS, FOR THE PURPOSE 
OF DETERMING THE PUBLIC'S ACCESS FORRECREA- 
TIONAL USE, A NATURAL WATER BODY, ITS BED AND 
ITS BANKS U P  TO THE ORDINARY H I G H  WATER MARK 
EXCEPT FOR THE EXCLUSION OF THE BED AND BANKS 
TO THE LOW WATER MARK PROVIDED FOR I N  70-16-201, 
MCA . " 

On beha l f  o f  my people ,  I r e s p e c t f u l l y  u rge  t h e  adopt ion  o f  t h e  
amendment t o  t h e  d e f i n i t i o n  of  s u r f a c e  wate r  and f o r  such addi -  
t i o n a l  amendments t o  t h  remainder o f  t h e  body of  t h e  b i l l  as w i l l  
be necessary and probably s ta f f -de te rmined .  

Very t r u l y  yours ,  /' 

P H I L I P  
SENATE JUDICIARY COMMITTEE 
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I t5  WEST S E C O N D  A V E N U E  

P. 0. B O X  1047 

BIG TIITIBER, monrono 59011 

F e b r u a r y  13, 1985  

ANALYSIS OF HOUSE BILL 265, LAND AND WATER ACCESS BILL 
( R e v i s e d  v e r s i o n  o f  HB 265 d a t e d  02 /09 /85)  

I N T R O D U C T I O N :  The p r i n c i p a l  i s s u e s  o f  c o n c e r n  i n  t h i s  v e r s i o n  o f  

HB 265 a r e  a s  f o l l o w s :  . . 

We a r e  concerned  a b o u t  t h e  b road  d e f i n i t i o n  of C l a s s  I waters, 

which, i n  effect,  e x t e n d s  t h e  scope o f  t h e  Montana Supreme C o u r t  c a s e s  

and  t h e i r  e f f e c t ,  

W e  a r e  concerned  a b o u t  t h e  d e f i n i t i o n  o f  t h e  o r d i n a r y  h i g h  w a t e r  

mark which r e f e r s  t o  "d imin i shed"  v e g e t a t i o n .  The d e f i n i t i o n  used  i n  

HB 265 s u p e r s e d e s  and r e p l a c e s  t h e  d e f i n i t i o n  used  by t h e  S o i l  Conser-  

v a t i o n  Distr icts  t h e  l a s t  s e v e r a l  y e a r s  i n  a d m i n i s t e r i n g  The N a t u r a l  

#Streambed and Land P r e s e r v a t i o n  A c t  o f  1975. ( W e  p r e f e r  t h e  d e f i n i -  

t i o n  i n  BB 4 9 8 , )  

W e  a r e  concerned  a b o u t  t h e  d e f i n i t i o n  of r e c r e a t i o n a l  u s e ,  and 

t h e  a c t i v i t i e s  t h a t  a r e  a l lowed  on C l a s s  I waters t h a t  a r e  r e a l l y  l and-  

b a s e d  a c t i v i t i e s  r a t h e r  t h a n  water -based a c t i v i t i e s ,  s u c h  a s  d i s c h a r g e  

of f i r e a r m s ,  o v e r n i g h t  camping and c o n s t r u c t i o n  o f  permanent  o r  semi- 

permanent  s t r u c t u r e s ,  

W e  a r e  concerned  a b o u t  t h e  d e f i n i t i o n  of s u r f a c e  waters which 

a p p e a r s  t o  e x t e n d  t h e  scope  o f  t h e  Supreme C o u r t  cases and t h e  1972 

Montana C o n s t i t u t i o n  by d e f i n i n g  dry l a n d  w i t h i n  t h e  o r d i n a r y  h i g h  

w a t e r  mark as " s u r f a c e  water" .  

W e  a r e  concerned  a b o u t  t h e  p u b l i c ' s  a b i l i t y  t o  manage e v e r y  s t r e a m ,  

r i v e r - a n d  l a k e  i n  t h e  S t a t e  and what t h a t  w i l l  cost. 

W e  a r e  concerned  a b o u t  t h e  c o s t  t o  t h e  landowner  o f  b e i n g  r e q u i r e d  

t o  f o l l o w  a t i m e  consuming a d m i n i s t r a t i v e  p r o c e d u r e  t o  o b t a i n  r e g u l a -  

t i o n s  t o  p r o t e c t  h i s  p r o p e r t y  and t h a t  c o s t  t o  t h e  landowner and t h e  

@tat , .  
I We a r e  c a n c e r n e d  a b o u t  t h e  e l a b o r a t e  p o r t a g e  p r o v i s i o n s  o f  t h e  

A c t  t h a t  c a n  b e  t r i g g e r e d  by a r e q u e s t  of any r e c r e a t i o n a 9 W E E  W I A R Y  COMMIT 
EXHIBIT NO, 3 7 

DATF 6 3 - 6 8 -  f.Y 
,...a ..,. 11 D o / r S  



\ A T T O R N E Y S  A7  LAW 

RE: Analysis  of HE 265, Land & Water Access B i l l  (Cont 'd,  ) 
(Revised ve r s ion  of HB 265, da ted  02/09/85) 

por tage  route .  

a r e  concerned about  t h e  tak ing  of va luable  p roper ty  r i g h t s  by 

t h e  pub l i c ,  ~ s t a b l i s h i n g  por tage  rou tes  above t h e  high water  mark is 

an infringement on p r i v a t e  p roper ty  r i g h t s .  An ex tens ion  of t h e  publ ic  

easement enunciated by t h e  Supreme Court cases  fron wster r e i a t e d  a c t i -  1 

v L i i 2 s  i o  iana-based a c t i v i e s  is  an i n t r u s i o n  on p r i v a t e  p r o p e r t y  r ights .  

W e  a r e  concerned about  t h e  e f f e c t  t h i s  b i l l  w i l l  have on e s t a b -  I 
l i s h e d  p roper ty  values.  

STATUS OF BILL: The House J u d i c i a r y  Subcommittee has  r e p o r t e d  

ou t  f o r  approval of t h e  f u l l  J u d i c i a r y  Committee and second r e a d i n g  

t h i s  v e r s i o n  of HB 265. Apparent ly ,  a t  l e a s t  f o r  now, t h e  J u d i c i a r y  
I 

Committee w i l l  t a b l e  HB 1 6  ( I n t e r i m  Committee), HB 275 (Cobb) and HB 

498 ( E l l i s o n ) .  
I 

I t h i n k  w e  can a t t r i b u t e  t h e  J u d i c i a r y  Committee's a c t i o n  on HB 

( a 6 5  t o  t h e  recommendations f o r  passage by t h e  " A g r i c u l t u r a l  A l l i a n c e n  

represented  by Ron Waterman, and Montana Trout  Unlimited and o t h e r  recre-  

a t i o n a l  o r i e n t e d  groups rep resen ted  p r i n c i p a l l y  by Mary Wright. 

I r e s p e c t f u l l y  d i s a g r e e  wi th  t h e i r  pos i t ion .  

Hence, my comments i n  t h i s  a n a l y s i s  w i l l  be d i r e c t e d  t o  t h e  pro- 

v i s i o n s  of HB 265 i n  i t s  p r e s e n t  form (02/09/85 gray  e d i t i o n ) .  - 

DEFINITION OF BARRIER: HB 265 s t i l l  g ives  t h e  p u b l i c  an e l a b o r a t e  
1 

por tage  r i g h t  ac ross  p r i v a t e  p roper ty ,  Therefore,  t h e  d e f i n i t i o n  of 

" b a r r i e r "  becomes important t o  t h e  i s s u e  of portage.  SEE t h e  d i scus -  
- f  

E 
s i o n  on por tage  below, 

DEFINITION OF "CLASS I F?ATERSn: HB 265 d e f i n e s  "Class  I wa te r sn  

and t h i s  is  important  because t h e  pub l i c  may do by impl ica t ion  a l l  o f  L 
t h o s e  th ings  on Class  I wa te r s  which a r e  p roh ib i t ed  only  on C l a s s  I1 

waters.  S e c t i o n  2(3) i s  t h e  s e c t i o n  t h a t  p r o h i b i t s  c e r t a i n  activities . 

, o e l a s s '  II waters.  S e c t i o n  2 ( 3 )  provides:  
L "The right of the p b l i c  t o  rake recreational use of Class 11 

does not include, without permission of the landowner: 

B 
wfi JUDICIARY 

( A  ) Overnight camping; EXHIBIT NO- 
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A T T O R N E Y S  A T  L A W  

@RE: Analysis  of  HB 265, Land & Water Access B i l l  ( ~ o n t ' d . )  

3 (Revised ve r s ion  of HB 265, da ted  02/09/85) 

(B)  The placment or creation of any permanent or  semipermanent 
object, such as  a pe rment  duck blind or boat m r a g e ;  o r  

(C) Other activit ies which are not primarily water-related pleasure 
activities," 

Hence, by c l e a r  impl ica t ion ,  t h e  pub l i c  may on "Class  I watersn  

( A )  The p u b l i c  may - overnight  camp; 

( B )  The p u b l i c  may - p lace  o r  c r e a t e  any permanent o r  semiperm- 

anent  o b j e c t ,  such a s  a permanent duck b l i n d  o r  boa t  moorage; 

( C )  The p u b l i c  may - conduct a c t i v i t i e s  which a r e  no t  p r i m a r i l y  -- 
wate r - re l a t ed  a c t i v i t i e s ,  

"Class  I waters"  a r e  def ined  i n  Sec t ion  2 ( 2 )  a s  fol lows:  

"'Class I F7aters1 means surface waters that: 
(a)  l i e  within the officially recorded govermnt survey meander 

C 
line thereof; 

(b) flaw w e r  lands that have k e n  judicially determined to  be m e d  
by the state by reason of application of the federal navigability t e s t  for 
s ta te  streambed mership ;  

(c) flow through public lands, while within the boundaries of such 
lands ; 

are o r  have k e n  capable of supporting the following cmmrcial  (a) ---- 
activities: IOG FLOATING, TRANSITlRTATION OF FURS AND SKINS, SHIPPING, 
03MMERCIAL GUIDING USING MULTIPERSON VJATER CRAFT, PUBLIC TRANSPORTATION, -- 
OR THE TRANSPOI?TATION OF 14FXCHANDISE, as these act ivi t ies  have been de- 
fined by plblished judicial opinion as of (the effective date of th is  act) ;  
or, 

(e) are or have been capable of suppr t ing  ccmrercial activity w i t h -  
in the meaning of the federal navigability test ,"  (Emphasis supplied. ) 

CLASS I1 WATERS a r e  def ined  by Sect ion  l(3) a s  a l l  waters  which 

a r e  not  "Class  I waters" .  

T H I S  IS AN ATTEMPT, BY T H E  LANGUAGE OF H B  265, t o  c l a s s i f y  any 

na tu ra l  body of .water  t h a t  can support  f l o a t i n g  a log,  a canoe o r  mult i -  

person water  c r a f t  a s  "Class  I watersn.  This  d e f i n i t i o n ,  combined 

with t h e  por tgage  p rov i s ions  of t h i s  b i l l ,  v i r t u a l l y  c l a s s i f i e s  a major- 

i t y  of Montana's f i s h a b l e  streams, sloughs and l a k e s ,  and a r e a s  t h a t  

@ a n  be f l o a t e d  i n  a duck boat  i n t o  "Class I waters" .  This ,  coupled 

with t h e  d e f i n i t i o n  of " s u r f a c e  waters", openly al lows t h e  pub l i c  t o  

use the  land and t h e  water between the  high wa te r  marks f o r  no t  only 
SENATE JUDICIARY COMMllJEE 
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RE: A n a l y s i s  o f  HB 265, Land & Water  Access B i l l  ( C o n t ' d ,  ) 

L ( R e v i s e d  v e r s i o n  o f  HB 265, d a t e d  02/09/85)  

w a t e r - r e l a t e d  a c t i v i t i e s  b u t  a l s o  non-water r e l a t e d  a c t i v i t i e s ,  such 

a s  o v e r n i g h t  camping, a l l  t y p e s  of  h u n t i n g ,  e x c e p t  b i g  game h u n t i n g ,  

t r a p p i n g ,  b u i l d i n g  camps, b o a t  docks ,  duck b l i n d s ,  and a n y t h i n g  else 

n o t  e x p r e s s l y  p r o h i b i t e d  by  S e c t i o n  2 ( 2 ) ,  

The o n l y  i t e m s  p r o h i b i t e d  by S e c t i o n  2 ( 2 )  a r e  a l l - t e r r a i n  v e h i c l e s  

( n o t  p r i m a r i l y  d e s i g n e d  f o r  u s e  on w a t e r ) ,  and b i g  game h u n t i n g ,  Set- 

tic-. 3 1 3  ! 'Is3 2rcFlibits the p u b l i c  frcr;~ i;~l;,~ h s tock pond o r  o t h e r  

w a t e r  impoundment f e d  by  a n  i n t e r m i t t e n t l y  f l o w i n g  n a t u r a l  w a t e r  c o u r s e  

and d i v e r t e d  w a t e r s .  T h i s  1.anguage a l s o  i m p l i e s  t h a t  t h e  p u b l i c  is  -- - 
n o t  p r o h i b i t e d  from u s i n g  a s t o c k  pond impoundment t h a t  i s  f e d  & a  - -- - -- --- - 
s t e a d y  n a t u r a l  w a t e r  c o u r s e .  F u r t h e r ,  if t h i s  s t o c k  pond o r  impound- 

ment c a n  f l o a t  a  l o g  o r  a canoe ,  it would b e  a " C l a s s  I water" and t h e  

p u b l i c  would have  t h e  r i g h t  t o  camp o v e r n i g h t ,  b u i l d  b o a t  d o c k s ,  e tc , ,  

between t h e  h i g h  w a t e r  marks o f  t h e  pond o r  impoundment,  his might  

b e  p a r t i c u l a r l y  i n t r u s i v e  on  p r i v a t e  p r o p e r t y  i f  t h e  p u b l i c  c a n  g a i n  , 
T 

a c c e s s  by  p o r t a g e  t o  t h e  pond, or  g a i n  a c c e s s  from a c o u n t y  r o a d ,  o r  4 33 a i n  access by t h e  u s e  o f  p u b l i c  l a n d ,  o r  by condemnat ion ,  

W e  d o  g i v e  t h e  J u d i c i a r y  Committee t h a t  worked on t h i s  b i l l  c r e d i t  

f o r  d e l e t i n g  b i g  game h u n t i n g  and some a l l - t e r r a i n  v e h i c l e s ,  A t  l e a s t  

some headway h a s  been made s i n c e  t h e  A g r i c u l t u r a l  C o a l i t i o n  a n d  t h e  

r e c r e a t i o n i s t s  e n d o r s e d  t h i s  b i l l  a t  t h e  p u b l i c  h e a r i n g  o n  J a n u a r y  2 2 ,  

1985,  
- 

DEFINITION OF ORDINARY HIGH PJATER MARK: W e  would a l s o  l i k e  t o  

g i v e  t h e  J u d i c i a r y  Committee c r e d i t  f o r  a t t e m p t i n g  t o  e x c l u d e  t h e  f l o o d  
I 

p l a i n  from b e i n g  i n c l u d e d  w i t h i n  t h e  o r d i n a r y  h i g h  w a t e r  mark. However, 

t h e r e  i s  s t i l l  s u b s t a n t i a l  q u e s t i o n  under  t h e  d e f i n i t i o n  used  i n  HB 

265 w h e t h e r  a r e a s  o f  t h e  f l o o d  p l a i n  a r e  e x c l u d e d ,  

I 
The d e f i n i t i o n  o f  " o r d i n a r y  h i g h  w a t e r  mark" used  by HB 265 s t i l l  

u s e s  t h e  t e r m s  " d i m i n i s h e d  t e r r e s t r i a l  v e g e t a t i o n  o r  l a c k  o f  a g r i c u l -  

I 
t u r a l  c r o p  v a l u e n ,  Any f l o w  o f  w a t e r  o r  ice c o u l d ,  and p r o b a b l y  w i l l ,  

- e s e  " d i m i n i s h e d  t e r r e s t r i a l  v e g e t a t i o n " .  Crops  r e f e r  t o  t h i n g s  l i k e  

g r a i n  or h a y  and t h e  word " c r o p "  is ,  t h e r e f o r e ,  n o t  a  p r o p e r  c h o i c e  o f  

ol 
li 

SENATE JUDICIARY coMMiTT 
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J O S E  P H S O ~  6 f RE DRlCKS 

A T T O R N E Y S  AT LAW 

RE: ~ n a l y s i s  o f  HB 265, Land & Water  Access B i l l  (Con t 'd . )  
( R e v i s e d  v e r s i o n  o f  HB 265 ,  d a t e d  02 /09 /85)  

words when d e f i n i n g  t h e  " o r d i n a r y  h i g h  w a t e r  markn. WE CAN SEE SUB- 

STANTIAL ARGUMENTS AS TO WHAT AREA CANNOT RAISE CROPS OR WHAT AREAS 

SHOW SIGNS OF DIMINISHED VEGETATION.  

D E F I N I T I O N  OF RECREATIONAL USE: S e c t i o n  2 ( 8 )  p r o v i d e s :  

"'Recreational use' mans w i t h  respect to surface mters: fishing, 
h u n t i n s  swimming, floating in  small c r a f t  o r  other  f lo ta t ion  devices, ----, 
boating in mtorized craft, unless otherwise prohihited o r  regulated by 
law, o r  c r a f t  propelled by oar  or  paddle, other  water-related pleasure 
a c t i v i t i e s  and related unavoidable o r  incidental uses. " (Emphasis sup- 
plied. ) 

T h i s  r e v i s e d  d e f i n i t i o n  o f  r e c r e a t i o n a l  u s e ,  e x c e p t  f o r  t h e  term 

" h u n t i n g "  seems t o  d e f i n e  r e c r e a t i o n a l  u s e s  a s  w a t e r - r e l a t e d  a c t i v i t i e s .  

I f  t h i s  i s  t h e  i n t e n t  o f  t h e  b i l l ,  why n o t  e l i m i n a t e  t h e  " o v e r n i g h t  

camping and t h e  c o n s t r u c t i o n  o f  permanent  o r  semipermanent  s t r u c t u r e s  

and o t h e r  non-water  r e l a t e d  a c t i v i t i e s "  from t h e  b i l l  e n t i r e l y  and 

p r o h i b i t  t h e s e  non-water  r e l a t e d  a c t i v i t e s ?  W e  c a n  see b u i l t - i n  con- 

) f l i c t s  be tween t h i s  d e f i n i t i o n  of  r e c r e a t i o n a l  u s e s  and t h e  d e f i n i t i o n  

of  what c a n n o t  b e  done on C l a s s  I1 w a t e r s  and by i m p l i c a t i o n  done on 

" C l a s s  I w a t e r s n .  C o n f l i c t i n g  o r  u n c l e a r  s e c t i o n s  may c a u s e  unneces-  

s a r y  l i t i g a t i o n .  

DEFINITION OF SURFACE WATER: S e c t i o n  l(10) d e f i n e s  " s u r f a c e  w a t e r n  

a s  fo l lows :  

" 'Surface water' mans, f o r  the prpose of determining the pblic's 
access f o r  recreational use, a natural b d y  of w a t e r ,  (g)  --- its bed and 
its banks 9 t o  the ordinary high water mark," (Emphasis supplied.) -- -- 

HOW CAN SOMEONE ATTEMPT TO DEFINE LAND AS WATER, FOR ANY PURPOSE? 

T h i s  may be one o f  t h e  f i rs t  a t t e m p t s ,  s i n c e  b i b l i c a l  t i m e s ,  f o r  some- 

one  t o  work o u t  a way t o  walk on w a t e r ,  ( P a r d o n  t h e  sa rcasm. )  

The 1972 Montana C o n s t i t u t i o n ,  Article I X ,  S e c t i o n  3 ( 3 ) ,  used t h e  

term " s u r f a c e  w a t e r n  i n  t h e  f o l l o w i n g  c o n t e x t :  

" (3)  ~ l l  surface, underground, flood, and atmospheric waters w i t h i n  
the bundar ies  of the state are the p r o p r t y  of t h e  state f o r  the use of 
its ~ e c p l e  and are subject t o  appropriation for beneficial uses a s  pro- @ v i d d  by law." (Emphasis supplied. ) 

SENATE JUDICIARY COMMjnEE 
EXHIBIT NO. 3 7 
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JOSEPH SO^ b  RE D R I C K S  I .  

A T T O R N E Y S  A T  L A W  

RE: ~ n a l y s i s  o f  HB 265,  Land & Water  Access  B i l l  ( C o n t l d , )  @ (Rev i sed  v e r s i o n  of HB 2 6 5 ,  d a t e d  02/09/85)  

The d e f i n i t i o n  of " s u r f a c e  w a t e r s "  i n  t h e  p r e s e n t  v e r s i o n  of HB 

265 expands  t h e  d e f i n i t i o n  o f  " s u r f a c e  w a t e r "  t o  i n c l u d e  t h e  w a t e r  

body, p l u s  i t s  bed and banks  up  t o  t h e  h i g h  w a t e r  mark. So,  t h e  d e f i -  

n i t i o n  a t t e m p t s  t o  c l a s s i f y  l and ,  even if dry, between t h e  o r d i n a r y  

h i g h  w a t e r  mark a s  " s u r f a c e  water" .  
?,..T -. - r--.-.,-,- 
,..&3 iL- A L . + ~ ~ L '  13 DEFINE LAND A S  WATER CLEARLY DEMONSTRATES THE 

INTENT OF THOSE SUPPORTING THE B I L L  TO, BY D E F I N I T I O N ,  TAKE AWAY THE 

OWNERSHIP OF LAND AND TRANSFER THE T I T L E  TO THE PROPERTY FROM THE LAND- 

OWNER TO THE .PUBLIC. 

S e c t i o n  70-16-201, M.C.A.,  p r o v i d e s :  

"mcept  where the grant  under wfiich the land is held indicates a  dif- 
ferent  intent ,  the adner of the  land, when it borders upon a navigable 
1&.e o r  stream, takes t o  t,he d g e  of the lake o r  stream a t  la1 water mark; 
when it borders ulpn any other water, the  owner takes to the middle of 
the lake o r  stream, " I 

()RE THOSE SUPPORTING HI3 265 ATTEMPTING TO REPEAL T H I S  STATUTE? 

RECREATIONAL USE PERMITTED: S e c t i o n  2  of  HB 265 p r o v i d e s  f o r  
4 

p e r m i t t e d  r e c r e a t i o n a l  u s e ,  

S e c t i o n  2  (1) p r o v i d e s  t h a t ,  e x c e p t  i n  s u b s e c t i o n  ( 2 )  t h r o u g h  ( 4 ) ,  I 
a l l  s u r f a c e  w a t e r s  ( a s  d e f i n e d  above)  t h a t  a r e  c a p a b l e  of r e c r e a t i o n a l  

u s e  may b e  so used  by t h e  p u b l i c ,  w i t h o u t  r e g a r d  t o  t h e  o w n e r s h i p  o f  

t h e  l a n d  u n d e r l y i n g  t h e  w a t e r s .  Again, by d e f i n i n g  " s u r f a c e  w a t e r "  t o  

i n c l u d e  t h e  l a n d  between t h e  . h i g h  w a t e r  marks, w h e t h e r  or  n o t  it is 

covered by water, i s  WRONG. 
I 

S e c t i o n  2 ( 2 )  t h r o u g h  ( 4 )  does  p r o h i b i t  t h e  p u b l i c  from us ing :  

a l l -  t e r r a i n  v e h i c l e s  t h a t  a r e  n o t  p r i m a r i l y  d e s i g n e d  f o r  o p e r a t i o n  

upon w a t e r ;  s t o c k  ponds or  o t h e r  impoundments f e d  by  a n  i n t e r m i t t e n t  

f l o w i n g  n a t u r a l  water. c o u r s e ;  d i v e r t e d  w a t e r  and p r o h i b i t s  b i g  game 

h u n t i n g ,  

PRIVATE ( ? ) PROPERTY: s e c t i o n  2  (4  ) r e a f f i r m s  t h e  Supreme C o u r t  

ses and p r o v i d e s :  

"The r igh t  of the  pb l ic  to rmke recreational use of surface waters 
does not grant any easerent o r  r ight  t o  the public to enter  in to  o r  cross 

,P 0;) 
pr iva te  property in order to use such waters f o r  recreational sEaim"R~ m~"''Efl - I 
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A T T O R N E Y S  A T  LAW 

: A n a l y s i s  o f  HB 265, Land & Water Access B i l l  ( C o n t ' d , )  eE (Rev i sed  v e r s i o n  of HB 2 6 5 ,  d a t e d  02 /09 /85)  

HOW t h i s  s e c t i o n  r e l a t e s  t o  t h e  r i g h t s  g r a n t e d  t o  t h e  p u b l i c  t o  

por tgage  above t h e  h i g h  w a t e r  mark, I am n o t  s u r e ,  I am n o t  s u r e ,  

a f t e r  r e a d i n g  t h e  d e f i n i t i o n s  o f  " s u r f a c e  w a t e r " ,  t h e  " o r d i n a r y  h i g h  

wa te r  mark", and t h e  p o r t g a g e  s e c t i o n s ,  e x a c t l y  what i s  p r i v a t e  pro-  

p e r t y ,  I n  s p i t e  o f  my c o n f u s i o n  a s  t o  t h e  d i v i d i n g  l i n e  be tween p u b l i c  

an: pii, c , .~  ,- ..ope :-.'-i' A r-ig\-'- I LS, -- i 1 c2 Jill is -- - .-.-- ., A, is iil <-:,-? b2-7 
. . 

P" ~ A ' J S A S ~ O ~ '  r - r l  ii i. 

SUPERVISION SECTION: S e c t i o n  2 ( 5 )  p r o v i d e s  t h a t ,  t h e  Commission 

( F i s h  and Game Commission') s h a l l  adop t  r u l e s  p u r s u a n t  t o  87-1-303, i n  

t h e  i n t e r e s t  of p u b l i c  h e a l t h ,  p u b l i c  s a f e t y ,  o r  t h e  p r o t e c t i o n  of 

p u b l i c  o r  p r i v a t e  p r o p e r t y ,  govern ing  t h e  r e c r e a t i o n a l  u s e  of C l a s s  I 

and Class  I1 w a t e r s ,  

I wonder how l o n g  t h i s  w i l l  t a k e  and what  it w i l l  cost ,  n o t  o n l y  

t o  t h e  S t a t e  o f  Montana, b u t  how much w i l l  it cost t h e  landowner  t o  

l low t h i s  ru lemaking  p r o c e d u r e  on every stream i n  t h e  S t a t e ,  

I @ PERHAPS IT WOULD BE BETTER To RESTRICT THE PUBLIC'S USE OF STREAMS 

AND SMALL LAKES UNTIL SUCH REGULATIONS CAN BE IMPLEMENTED TO PROTECT 

THE RESOURCES AND THE SURROUNDING PROPERTY RIGHTS AND VALUES. THE 

MAJOR RIVERS THAT HAVE BEEN HISTORICALLY BOATED COULD BE LEFT OPEN I F  

THINGS LIKE OVERNIGHT CAMPING , H U N T I N G  I AND THE CONSTRUCTION OF PERM- 

ANENT AND SEMIPERMANENT STRUCTURES WERE PROHIBITED, AT LEAST UNTIL THE 

VARIOUS AREAS ARE STUDIED. , 

I f  the- p u b l i c / S t a t e  is g o i n g  t o  i n s i s t  on t a k i n g  o v e r  t h e  s t r e a m s ,  

r ivers  and l a k e s  and t h e i r  beds  and banks,  I c a n  u n d e r s t a n d  t h e  need 

t o  manage and p r o t e c t  t h e s e  r e s o u r c e s .  I q u e s t i o n  w h e t h e r  t h e  p u b l i c /  

S t a t e  c a n  a d e q u a t e l y  p r o t e c t  and p r e s e r v e  t h e s e  r e s o u r c e s ,  e s p e c i a l l y  

t h e  non-boa tab le  s t r e a m s ,  w i t h  an  immediate  e f f e c t i v e  d a t e  of  t h e  pro- 

posed HB 265. 

RIGHT TO PORTAGE: HB 265 p r o v i d e s  a n  e l a b o r a t e  p r o c e d u r e  f o r  t h e  

t o  p o r t a g e  a round  " b a r r i e r s " .  S e c t i o n  l(1) d e f i n e s  " b a r r i e r n  

f o l  lows : 
I "'Barrier' means an a r t i f i c i a l  abstruCki0n located in o r  over a mter 

body, r e s t r i c t i n g  passage on o r  t h r ~ u g h  the waterI or 5 natural eJhCIARY mM~lnf 
o r  w e r  a water b d y  which t o t a l l y  o r  effect ively abstructs  the recre- 

EXHIBIT NO. 3 7 



A T T O R N C Y S  A T  L A W  

0 RE: A n a l y s i s  o f  HB 265 ,  Land & Water  Access B i l l  ( C o n t ' d , )  
(Rev i sed  v e r s i o n  of  HB 2 6 5 ,  d a t e d  02 /09 /85)  

ationdl use of the surface water a t  the  t i m e  of use, A bar r i e r  my ----- 
elude, but is not limited to, a bridge or fence o r  any other  --ma& 
&stacle to the natural flow of water or a natural abject  within the 
ordinary high water mark of a  stream." (~mphasis supplied. ) 

s e c t i o n  3(1) g i v e s  t h e  p u b l i c  t h e  r i g h t  t o  p o r t a g e  a round  b a r r i e r s ,  

above t h e  o r d i n a r y  h i g h  w a t e r  mark, i n  t h e  l e a s t  i n t r u s i v e  manner pas- -. - -  
s i b l e ,  a v o i d i n g  damage t o  t h e  l a n d o w n e r ' s  l a n d  and v i o l a t i o n  of h i s  

I 
r i g h t s .  WHAT RIGHTS? 

I s u b m i t  t h a t ,  a l l o w i n g  t h e  p u b l i c  t o  u s e  t h e  l a n d o w n e r ' s  l a n d  I 
above t h e  h i g h  w a t e r  n a r k ,  e s p e c i a l l y  when p o r t a g i n g  a round  n a t u r a l  o r  - 
e x i s t i n g  a r t i f i c i a l  b a r r i e r s ,  i s  a n  open and n o t o r i o u s  v i o l a t i o n  of I 
t h e  r i p a r i a n  owner ' s  p r i v a t e  p r o p e r t y  r i g h t s  p u s u a n t  t o  t h e  p r o v i s i o n s  

of t h e  Montana and F e d e r a l  C o n s t i t u t i o n s ,  I 
A n a t u r a l  b a r r i e r  i n  t h e  s t r e a m  i n c l u d e s  r a p i d s ,  f a l l s ,  r o c k s ,  

b r u s h ,  d e e p  h o l e s ,  o r  a n y t h i n g  t h a t  " e f f e c t i v e l y  o b s t r u c t s  t h e  recre- 
- 

a t i o n a l  u s e  o f  t h e  s u r f a c e  wa te r"  under  t h e  d e f i n i t i o n  o f  " b a r r i e r n ,  @ S e c t i o n  3 ( 2 )  d o e s  g i v e  t h e  landowner  c e r t a i n  and l i m i t e d  r i g h t s  
II 

t o  c r e a t e  b a r r i e r s .  However,. t h e  a c t  p r o v i d e s  t h a t  i f  a landowner  

c r e a t e s  a s t r u c t u r e  (i .e.  i r r i g a t i o n  s t r u c t u r e )  " p u r s u a n t  t o  a  d e s i g n  

approved  b~ - t h e  d e p a r t m e n t  (Dept ,  o f  F i s h ,  W i l d l i f e  & P a r k s )  and t h e  1 
s t r i c t u r e  d o e s  n o t  i n t e r f e r e  w i t h  t h e  p u b l i c ' s  u s e  of t h e  s u r f a c e  w a t e r  

( d e f i n e d  a s  i n c l u d i n g  l a n d ) ,  t h e  p u b l i c  may n o t  go  above t h e  o r d i n a r y  1 
h i g h  water mark t o  p o r t a g e  around t h e  s t r u c t u r e ,  

What d o e s  t h i s  mean? Does t h i s  p r o v i s i o n  mean t h a t  t h e - ~ e p t ,  of 

F i s h ,  W i l d l i f e  and P a r k s  is  now g o i n g  t o  d e t e r m i n e  s p e c i f i c a t i o n s  f o r  

e v e r y  " s t r u c t u r e "  e r e c t e d  w i t h i n  t h e  b e d s  and banks  of e v e r y  s t r e a m ?  

W e  have  e x i s t i n g  and a d e q u a t e  p r o c e d u r e s  t h r o u g h  t h e  S o i l  c o n s e r v a t i o n  

Dis t r ic ts  t h a t  a p p e a r  t o  be working w e l l  f o r  a l l  c o n c e r n e d ,  

S e c t i o n  3 ( 3 )  goes  on t o  p r o v i d e ,  among o t h e r  t h i n g s :  
L 

( a )  "A p o r t a g e  r o u t e  around o r  o v e r  a  b a r r i e r  may be e s t a b l i s h e d  

t o  a v o i d  damage t o  t h e  landowner ' s  l a n d  a n d  v i o l a t i o n  of h i s  r i g h t s  a s  
i 

w e l l  a s  t o  p r o v i d e  a r e a s o n a b l e  and s a f e  r o u t e  f o r  t h e  r e c r e a t i o n a l  

a s e r  of t h e  s u r f a c e  wa te r .  " 
( b )  "A p o r t a g e  r o u t e  may be e s t a b l i s h e d  when e i t h e r  a landowner  

or  - a  member - o f  t h e  r e c r e a t i n q  p u b l i c  s u b m i t s  a reques$ENRrrm~clARY c - ~  
EXHIBIT NO, J 7 
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JOSEPHSOn & fREDRICKS 
A T T O R N E Y S  A T  LAW 

) RE: Analysis  of HB 265, Land & Water Access B i l l  (Cont 'd.)  
(Revised ve r s ion  of HB 265, da ted  02/09/85) 

(c) "The c o s t  of e s t a b l i s h i n g  t h e  por tage  rou te  around a r t i f i c i a l  

b a r r i e r s  must be borne by t h e  involved landowner, except  f o r  t h e  con- 

s t r u c t i o n  of n o t i f i c a t i o n  s i g n s  of such route ,  which is t h e  rcspons i -  

b i l i t y  of t h e  department. The c o s t  of e s t a b l i s h i n g  a  por tage  rou te  

around n a t u r a l  b a r r i e r s  m u s t  be borne by t h e  department," 

T H I S  SECTION GIVES THE DEPT. OF FISH, WILbLIFE A H 3  PARKS THZ X G f i ' "  A 

TO GO ONTO THE LANDOWNER'S L A N D ,  ABOVE THE H I G H  WATER MARK, AND ESTAB- 

LISH PORTAGE ROUTES. THE LANDOPMER MUST PAY FOR THE PORTAGE ROUTE I F  

THERE IS AN ARTIFICIAL BARRIER, LIKE A DAM, BRIDGE, FENCE, OR IRRIGATION 

STRUCTURE I N  THE STREAM. (This ,  apparent ly ,  a p p l i e s  whether t h e  a r t i -  

f i c i a l  b a r r i e r  is p u b l i c  o r  p r i v a t e ,  and a p p l i e s  even though t h e  b a r r i e r  

was i n  p l a c e  p r i o r  t o  t h e  Supreme Court dec i s ions . )  

I f  t h e  b a r r i e r  i s  n a t u r a l ,  t h e  department w i l l  b u i l d  t h e  por tage  

rou te  over  t h e  landowner's land. There is nothing i n  t h e  b i l l  about 

compensation t o  t h e  landowner by t h e  p u b l i c  f o r  t h e  use of t h e  land- 

) owner's p r i v a t e  proper ty  f o r  t h i s  pub l i c  f a c i l i t y .  

Th i s  i s  another  "boot s t r app ing"  a t tempt  t o  t ake  away p r i v a t e  

p roper ty  r i g h t s  without j u s t  compensation and impose a s u b s t a n t i a l  

expense on t h e  p r i v a t e  landowner. s t r a t e g i c a l l y  placed por tage  r o u t e s  

could become new access  p o i n t s  f o r  the  pub l i c  t o  e n t e r  " s u r f a c e  wa te r sn ,  

S e c t i o n  3 ( 3 )  ( c )  provides  t h a t ,  w i th in  45 days of t h e  r e c e i p t  of a 
r e q u e s t  (from t h e  landowner --- o r  from a member -- of t h e  r e c r e a t i n q  p u b l i c )  

s u p e r v i s o r s  (Conservation D i s t r i c t  Supervisors )  s h a l l  (must ) ,  i n  consul- 

t a t i o n  with t h e  landowner and a  r e p r e s e n t a t i v e  of t h e  department,  

examine and i n v e s t i g a t e  t h e  b a r r i e r  and t h e  ad jo in ing  land t o  determine 

a reasonable  and s a f e  por tage  route .  

S e c t i o n  3 ( 3 )  ( d )  provides,  wi th in  45 days of t h e  examination of 

t h e  s i t e ,  t h e  superv i so r s  s h a l l  make a  w r i t t e n  f ind ing  of t h e  most 

a p p r o p r i a t e  por tage  routes ,  

S e c t i o n  3 ( 3 )  ( f )  provides,  once t h e  r o u t e  is  e s t a b l i s h e d ,  t h e  

B department has  t h e  exc lus ive  r e s p o n s i b i l i t y  t h e r e a f t e r  t o  maintain t h e  

por tage  r o u t e  a t  reasonable t imes agreeable  t o  t h e  landowner, e t c ,  

S e c t i o n  3 (3  ) ( g )  ' p rovides ,  i f  e i t h e r  t h e  landowner o r  r e c r e a t i o n i s t  

d i s a q r e e s  wi th  t h e  rou te  descr ibed i n  subsec t ion  ( 3 ) ( e ) , ~ m ~ h d t j p ~ @ W i W n E  

MHIBtT NO 3 7  
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1 A T T O R N E Y S  A T  L A W  

C RE: ~ n a l y s i s  o f  HB 265, Land & Water  Access B i l l  ( C o n t ' d , )  
(Rev i sed  v e r s i o n  o f  HB 265, d a t e d  02/09/85)  

t h e  d i s t r i c t  c o u r t  t o  name a  three-member a r b i t r a t i o n  p a n e l .  The pane l  
must c o n s i s t  o f  t h e  a f f e c t e d  landowner,  a  member of a n  a f f e c t e d  recre- - - -- 
a t i o n a l  9 r o u p ,  and  a member s e l e c t e d  by t h e  two o t h e r  members, e t c ,  

I N  SUMMARY, THIS SECTION PROVIDES: 

1, T h a t  any member o f  t h e  r e c r e a t i n g  p u b l i c  may c a u s e  t o  be 

e s t a b l i s h e d  a  p o r t a g e  r o u t e  o v e r  t h e  l andowner ' s  l a n d  above  t h e  h i g h  

w a t e r  mark, 

2, T h a t  a member o f  t h e  p u b l i c  w i l l  have  e q u a l  s a y  w i t h  t h e  

landowner where t h e  p o r t a g e  r o u t e  w i l l  go-  

3.  The landowner  w i l l  have  t o  d o n a t e  t h e  l a n d  and ,  i n  t h e  c a s e  

of an  a r t i f i c i a l  b a r r i e r ,  w h e t h e r  e x i s t i n g  o r  new, pay  f o r  t h e  e s t a b -  

l i s h m e n t  o f  t h e  p o r t a g e  r o u t e .  

4 The landowner  may be  f o r c e d  i n t o  c o u r t  o r  a n  a r b i t r a t i o n  

h e a r i n g  if some r e c r e a t i o n i s t  i s  n o t  s a t i s f i e d  w i t h  t h e  p o r t a g e  r o u t e  

s e l e c t e d  by  t h e  s u p e r v i s o r s .  4 
LIABILITY: S e c t i o n  4 of HB 265 a t t e m p t s  t o  g i v e  t h e  landowner  

some l i a b i l i t y  p r o t e c t i o n ,  which a t t e m p t  is  a p p r e c i a t e d ,  I a m  s u r e ,  by 

t h e '  landowners.  I mus t  s a y  t h a t  t h e  a c t  g o e s  f u r t h e r  t o  p r o t e c t  t h e  

I 
S o i l  C o n s e r v a t i o n  s u p e r v i s o r ' s  l i a b i l i t y  t h a n  it d o e s  t o  p r o t e c t  t h e  I 
landowner,  W i l l  o r  wanton s h o u l d  be  changed t o  w i l l  and  wanton,  - 
Otherwise  s i m p l e  knowledge of a d a n g e r  ( n a t u r a l  o r  a r t i f i c i a l )  migh t  1 
b e  c o n s t r u e d  as " w i l l f u l "  where  t h e  landowner  d o e s n ' t  t a k e  t i m e l y  

a c t i o n  t o  m i t i g a t e  t h e  danger ,  I 
PRESCRIPTIVE EASEMENTS: S e c t i o n  5 o f  HB 265 c o n t a i n s  a c o n v o l u t e d  

a t t e m p t  t o  s o l v e  t h e  problem of p r e s c r i p t i v e  e a s e m e n t s  and may, b e c a u s e  

o f  t h e  g r a n d f a t h e r i n g  p r o v i s i o n  o f  t h e  s e c t i o n ,  a c t u a l l y  g i v e  rise t o  

l a w s u i t s  b r o u g h t  on b e h a l f  of t h e  p u b l i c  f o r  p r e - e x i s t i n g  p r e s c r i p t i v e  1 
The a c t  s a y s  n o t h i n g  a b o u t  p r o t e c t i n g  t h e  p r i v a t e  landowner  

@ ~ : ~ ~ m : ~ ~ : ~ n  l a w  d e d i c a t i o n  o f  a  r i g h t  of way. e A l l  l andowners  s h o u l d  be  i n  f a v o r  o f  t h e  r e c e n t l y  added p r o v i s i o n  

i n  S e c t i o n  5 ( 2 ) ( B )  which p r o h i b i t s  f u t u r e  p r e s c r i p t i v e  r i g h t s  from 

EXHIBIT NO, 3 7  *, 1 
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J O S E  P H S O ~  6 f RE DRICKS 
A T T O R N E Y S  AT LAW 

) R E :  ~ n a l y s i s  of  HB 265 ,  Land & Nater  Access B i l l  (Cont 'd . )  
(Revised v e r s i o n  o f  HE? 265 ,  da t ed  0 2 / 0 9 / 8 5 )  

being e s t a b l i s h e d  by " t h e  e n t e r i n g  o r  c r o s s i n g  of  p r i v a t e  p r o p e r t y  to 

reach s u r f a c e  wa te r s " .  

This  s e c t i o n  is  one of t h e  few " c a r r o t s "  i n s e r t e d  i n  t h i s  l e g i s -  

l a t i o n  t o  a t t r a c t  landowner suppor t ,  The q u e s t i o n  might l e g i t i m a t e l y  

be asked, why should  a p r e s c r i p t i v e  easement be a v a i l a b l e  f o r  any r e c r e -  

&ki,..~I 2 5 2 ,  r,~.h- f ust w z t e r - r e l a t e d  r e c r e a t i o n a l  use ,  

CONCLUSION: F o r  t h i s  b i l l  t o  be a c c e p t a b l e ,  it must r e s p e c t  e x i s -  

t i n g  p rope r ty  r i g h t s ,  T h e  d e f i n i t i o n  of " o r d i n a r y  h igh  wa te r  markn 

and " s u r f a c e  water"  must be amended, Land based r e c r e a t i o n  on t h e  

r i v e r  bottoms must be d e l e t e d  s p e c i f i c a l l y  a s  t o  u se  o f  f i r e a r m s ,  over-  

n i g h t  camping and c o n s t r u c t i o n  of permanent and semipermanent s t r u c t u r e s .  

The whole issue of  p o r t a g e  should be d e l e t e d .  I t  is  my o p i n i o n  t h e  

Supreme Cour t  c a s e s  d i d  n o t  a u t h o r i z e  u n l i m i t e d  p o r t a g e  above t h e  o r d i -  

nary high wate r  mark and, i f  t hey  d i d ,  i t  was and is  a t a k i n g  o f  p r i v a t e  

b prope r ty  w i thou t  compensation. 

I s t r o n g l y  urge  t h a t  you oppose House B i l l  265.  

SENATE JUDICIARY COMM 
EXHIBIT NO, J7 
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MONTANA C O N S T I T U T I O N A L  C O l i Y E N T I C N  

D E L E G A T E  PROPOSAL NC. 2 

DATE I N T R O D U C E C :  JAN. 20, 1972 
/ 

~ e f ~ r r e d  t o  N a t u r a l  R e s o u r c e s  a n d  Agr i -  
c u l t u r e  C o m m i t t e e  

A  P R O P O S A L  FCR A N X W  C O N S T I T U T I O N A L  SECTICN P R C V I D I N G  F O R  W A T E R  
E I G H T S .  

B E  IT . P R O P O S E C  B Y  THE C O N S T I T U T I O N A L  CCNVENTICN OF THE STATE CF 
HONTANA: 

s e c t i o n  1 .  There, s h a l l  b e  a new C o n s t i t u t i o n a l  S e c t i c n  ta 
p r o v i d e  a s  f o l l c w s :  

" S e c t i o n  --- . WATER. A 1 1  cf t h e  u a t e r  i n  t h i s  s t a t e ,  
w h e t h e r  c c c u r r i n g  o n  t h e  s u r f a c e  o r  u n d e r g r c u n d ,  a n d  w h e t h e r  
o c c u r r i n g  n a t u r a l l y  o r  a r t i f i c i a l l y ,  b e l o n g s  t c  t h e  p e q p l e  of 
M o n t a n a ;  a n d  t h o s e  w a t e r s  w h i c h  a r e  c a p a h l e  cf s u b s t a n t i a l  cr 
s i g n i f i c a n t  p u b l i c  u s e  may be  u s e d  b y  t h e  ~ e o ~ l e  w i t h  o r  w i t h o u t  
d i v e r s i c n  o r  d e v e l o p m e n t  u o r k s ,  r e g a r d l ~ s s  o f  whsther t h e  u a t ~ r s  
o c c u r  o n  p u b l i c  o r  p r i v a t e  l a n d s .  She  p u b l i c -  has t h e  right t o  t h e  
r e c r e a t i o n a l  -use of  s u c h  w a t e r s  a n d  t h e i r  hsds a n d  b a n k s  t c  t h e  I 

h i g h  w a t e r  m a r k  r e g a r d l e s s  o f  whether t h e  w a t e r s  a r e  n a v i g a b l e  1 
a n d  r e g a r d l s s s  of w h e t h e r  t h e  b e d s  a n d  b a n k s  a r e  p r i v a t e l y  c u n e d .  
B e n e f i c i a l  u s e  o f  waters i n c l u d e s  r e c r e a t i o n  a n d  a e s t h e t i c s ,  s u c h  
a s  h a b i t a t  f o r  f i s h  a n d  v i l d l i f e  a n d  scenic u a t e r u a y s ,  I 

T h e  u s e  o f  a l l  water now a p p r o p r i a t e d ,  c r  t h a t  Eay h e r e a f t e r  
be a p p r o p r i a t e d  f o r  s a l e ,  r e n t a l ,  d i s t r i b u t i c n ,  o r  o t h e r  bene-  
f i c i a l  u s e ,  and the right of  way o v e r  t h e  l a n d s  o f  o t h e r s ,  f c r  
a l l  d i t c h e s ,  d r a i n s ,  f l u m e s ,  c a n a l s ,  a n d  a q u e d u c t s ,  n e c e s s a r i l y  

I 
ussd i n  c c n n e c t i o n  t h e r e w i t h ,  a s  wel l  a s  t h e  s i tes  f c r  r e s e r v o i r s  
n e c e s s a r y  f o r  c c l l e c t i o n  a n d  s t c r i n g  t h e  s a m e ,  s h a l l  be h e l d  t o  
b e  a p u b l i c  u s e .  

1 
The l e g i s l a t u r e  n a y  F r o v i . d e  e i t h e r  d i r e c t l y ,  c r  i n d i r e c t l y  

t h r o u g h  . a d m i n i s t r a t i v e  a g e n c i e s ,  f o r  t h e  c o n t r o l  a n d  r e g u l a t i c n  

EXHIBIT NO 37 
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j u d i c i c u s  U S E  a n d  r ~ c l a n a t i c c ,  

B e c a u s e  M o n t a n a  h a s  a t  l ~ a s t  S C 0 , C O C  a c r e s  cf s t r i ~ a t l ~  c o a l  
l a n d  a n d  u n t o l d  a c r e s  cf c t h ~ r  n a t u r a l  r E s o u r c e s ,  y c u r  c c ~ m i t t ~ e  
b e l i e v e s  t h c  r e s p o n s i b i l i t i e s  of l r o t e c t i n g  a n d  r e s t o r i n g  t h e  
s u r f a c e  c o n d i t i o n s  o f  t h o s e  l a n d s  f c r  u n b o r n  g e n e r a t i o n s  s h o u l d  
n o t  b e  l e f t  t o  men, b u t  r a t h e r  ~ r o t f c t ~ d  b y  f u c d a ~ ~ n t a l  l a w ,  

S ~ c t i o n  3. K7!IEK R I G H ? S .  (1) A l l  e x i s t i n g  r i g h t s  
t o  t h e  u s e  o z  a n y  v a t e r s  i n  t h i s  s t a t e  f o r  a n y  3 5 s : ~ ;  

c r  b e n e f i c i a l  F u r F o s E  a r E  h ~ r ~ b y  r ~ c c g n i z e d  a n d  c c n -  
f i r r i ~ d .  

1 ( 2 )  T h e  .USE cf a l l  water n o 5  a ~ p r o p r i a t f d ,  o r  
I t h a t  r a y  h e r e a f t e r  ' t e  appropriated f c r  sale, r e n t a l ,  
( d i s t r i h u t i c n ,  c r  c t h e r  k e n e f i c i a l  use, a n d  t h e  r i g h t -  

o f - w a y  o v e r  the l a n d s  cf others, f c r  all d i t c h ~ s ,  
d r a i n s ,  f l u ~ o ~ s , ~ c a n a l s ,  a n d  a q u e d u c t s ,  n e c e s s a r i l y  u s e d  
i c c n n e c t i o n  t h e r e w i t h ,  a s  b e l l  a s  the s i t e s  f c r  
r e s e r v o i r s  n z c s s s a r y  for c c l l ~ c t i n g  a n d  s t o r i n g  t b e  
s a m e ,  s h a l l  t e  h e l d  to b e  a ~ u b l i c  u s e .  

(3)  A l l  s u r f a c e ,  u n a ' c r g r c u n d ,  f l c c d ,  a n d  a t m c s -  
~ h e r i c  v a t e r s  w i t h i n  t h e  k c u n d a r i ~ s  o f  t t e  s t a t e  cf 
A c n t a n a  are  d e c l a r e d  t o  be t h e  ~ r c ~ e r t y  of t h e  s t a t e  
f o r  t h e  use of i t s  p c o ~ l e  a n d  s u t j ~ c t  t c  a ~ ~ r o ~ r i a t i c n  
f o r  b e n e f i c i a l  u s e s  a E  ~ r c v i d e d  t p  law, 

( 4 )  B e n e f i c i a l  uses i n c l u d e ,  b u t  a r e  n o t  l i m i t e d  
t o ,  d o n ~ e s t i c ,  m u n i c i p a l ,  a g r i c u l t u r e ,  s t c c k u a t e r i n g ,  
i n d u s t r y ,  - r e c r e a t i c r ;  ~ c ~ n i c  i a t s r w a y s ,  a n d  h a b i t a t  fcr 
u i l d l i f e ,  a n d  a l l  o t h e r  uses ~ r e s ~ n t l y  r f c c g n i z ~ d  t y  
law, t o g e t h e r  v i t h  f u t u r e  b e n ~ f i c i a l  u3es a s  d e t e r m i n e d  
b y  t h e  l e g i s l a t u r e  o r  c o u r t s  cf a c c t a c a .  A d i v e r s i c n  - 
o r  d ~ v e l o p m e n t  wcrk is  n c t  r E g u i r e d  f c r  f u t u r e  a c g n i r i -  
t i c n  cf a water r i g h t  f o r  t h e  f c r e g c i n g  u s e s .  T h e  
l e g i s l a t u r e  s h a l l  d t z t ~ r m i n e  t h e  m e t h c d  c f  e s t a t l i s h i c g  
those f u t u r e  w a t e r  r i g h t s  w h i c h  d o  nct r e q u i r e  a d i v e r -  
sicn a n a  may d e s i g n a t e  ~ r i c r i t i e s  for those f u t u r e  
r i g h t s  i f  n c c e E c a r y .  

( 5 )  P r i o r i t y  o f  a p p r c ~ r i a t i c n  f c r  b e n e f i c i a l  
U S E S  shall give t h ~  b e t t e r  r i g h t -  No a ~ ~ r c p r i a t i c n  
s h a l l  te d e n i e d  ~ x c e ~ t  w b ~ n  such d e n i a l  iz d e m a n d e d  by 
t h e  g u b l i c  i n t e r e s t s .  

( 6 )  T h e  l e g i s l a t a r e  s h a l l  ~ r c v i d f  icr t h e  a d m i x -  

@ i s t r a t i c n ,  c c n t r o l  a n d  r e g u l a t i c c  cf s i a t e r  r i g h t s  a n d  
shall e z t a b l i s h  a  s y s t ~ m  o f  c e n t r a l i z e d  r e c o r d s ;  

CCCLEN'IS 

y o u r  c c m n i t t ~ e  feels t h a t  v a t e r  a n d  v a t e r  r i g h t s  a r e  of  
c r u c i a l  i m ~ c r t a n c e  to t h e  past h i s t c r y  a n d  f u t u r e  d e v e l c ~ ~ e n t  cf 
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I au no. 

t h e  S t a t e  cf a c n t a n a .  ~ c r  t h i s  r e a z c n  t h e  c c m ~ i t t e e  f e e l s  j u s t i -  
f i e d  i n  Z x F a n d i n g  t h ~  p r E s ~ n t  C o n s t i t u t i c n a l  s e c t i o n  w h i c h  
r e l a t e s  s o l e l y  t c  t h e  u e 2  of  u a t e r  t c  i n c l u d e  ~ r c v i s l c n s  f o r  t h e  
~ r c t e c t i c n  cf t h e  v a t ~ r s  cf t h e  s t a t e  fcr us€ k~ i ts  ~ e c p l e .  

S u b s e c t i o n  (1) g u a r a n t e e s  a l l  e x i s t i c g  r i g h t s  t o  t h e  USE cf - .  - .  * -  , 4-\-. 
- .  - .  .-$ - - - ,  , A 3 & - 7  *-:?:L.- - .-  

. . 4 C T L  -..u &..L--u;3 ,-I -.L J " " - - L . " - - .  ..-.. - C.2 
-m, , - ,A - : , . J :  ,--. * 2 2 ., . -  

- - I - , - -  - -  - -  
r i g h t s  i n c l u d i n g  water  r i g h t s  f o r  which n o t i c e  o f  a p p r c p r i a t i c r s  
h a s  b e e n  f i l e d  a s  well a s  r i g h t s  b y  u s e  f c r  w h i c h  n o  f i l i n g  is 
o f  r e c c r d ,  

S u t s ~ c t i o n  ( 2 )  i s  a v e r k a t i r n  d u ~ l i c a t i c n  o f  Ar t ic le  111, 
s e c t i o n  15 o f  t h e  p r e s ~ n t ,  C o n s t i t u t i o r .  a n d  h a s  t e e n  r e t a i n e d  i n ,  
i t s  e n t i r a t y  t c   reserve ' t h e  s u t s t a n t i a l  o u s k e r  cf c c u r t  d e c i -  
s i o n s  i n t z r p r e t i n g  a n d  i n c c r ~ o r a t z n g  t h e  l a n g u a g e  o f  t h i s -  
s e c t i c n .  

S u b s e c t i o n  ( 3 )  i s  a n e v  ~ r a v i s i c n  t c  e s t a b l i s h  c w n e r s h i p  cf 
a l l  waters  i n  t h e  s t a t 2  s u h j e c t  t o  u s e  by  t h e  ~ e c p l e .  T h i s  d o e s  
n o t  i n  a n y  way  a f f e c t  t h e  p a s t ,  p r e s e n t  o r  f u t u r e  r i g h t  t c  a F F r c -  

119 r i a t e  v a t e r  f o r  b e n e f i c i a l  u s e s  a n d  i s  i n t e n d e d  t o  r e c o g n i z e  
o n t a n a  S u p r e m e  C o u r t  d e c i s i o n s  a n d  g u a r a n t e e  t h e  s t a t e  c f  Mcn- 

t a n a  s t a n d i n g  t c  c laim a l l  c f  i t s  b a t ~ r s  f c r  use b y  t h e  - -  F e o E l e  - - - - -  of  
U s n t a n a  i n  matters  i n v o l v i n g  c t h e r  s t a t e s  _ a d T h e b - n l t e d  S t a t ~ ~  

S u b s ~ c t i o n  ( 4 )  is a n e u  F r o v i s i c n  t o  p e r r e i t  r e c r e a t i c r :  a n d  
s t o c k w a t e r i n g  t o  a c q u i r e  a w a t e r  r i g h t  v i t h c u t  t h e  n e c e s s i t y  o f  
a d i v e r s i o n .  T h i s  a ~ p l i e s  o n l y  t c  f u t u r e  r i g h t s  a n d ,  c f  c o u r s e ,  
o n l y  t o  waters f o r  w h i c h  t h e r e  a r e  n o  p r e s e n t  water r i g h t s .  T h i s  
s u b s e c t i o n  f u r t h e r  p r o v i d e s  t h a t  f u t u r e  a g r i c u l t u r a l  a n d  i n d u s -  
trial water d e v e l o p m ~ n t  w i l l  n c t  b e  f c r e c l c c e d  k y  r e c r ~ a t i o n ,  a s  
it is l e f t  u p  t c  t h e  l e g i s l a t u r e  t o  d e t e r m i n e  t h e  m e t h c d  a£ 
e s t a b l i s h i n g  a f u t u r s  wa te r  r i g h t  w i t h o u t  a  d i v e r s i c n  a c d  t h e  
l e g i s l a t u r e  is f u r t h e r  a u t h o r i z e d  t c  e s t a t l i s h  p r i o r i t i e s  of  
water  u s e s  f o r  t h o s e  waters  v h e r e  t h e  l e g i s l a t u r e  d ~ c r e e s  p r i o r -  
i t i e s  n e c e s s a r y .  

S u b s e c t i o n  (5)  a c k n a u l e d g e s  a c c r t i n u a n c e  o f  o u r  p r e s e n t  
v a t e r  l a u  p r i n c i p l e  t h a t  t h e  f i r s t  a p ~ r c ~ r i a t i c n  i n  t ime  i s  t h e  
b e t t e r  r i g h t  a n d  ~ r o v i d e s  t h a t  n o  f u t u r e  a p g r c ~ r i a t i c n s  s h a l l  ke 
d e n i e d  e x c e ~ t  i n  t h e  p u b l i c  i n t e r e s t .  

- S ~ ~ b s e c t i o n  ( 6 )  p r a n d a t e s  t h e  l e g i s l a t u r e  t c  a d m i n i z t e r ,  c o n -  

3 r o l  a n d  r e g u l a t e  w a t e r  r i g h t s .  T h i s  d o e s  n o t  i n  any way c h a n g e  
h e  p r . e s e n t  l e g i s l a t i v e l y  e s t a b l i s h e d  system o f  l o c a l  c c n t r c l  cf 

a d j u d i c a t e d  w a t e r s  by v a t E r  c o m m i s s i c n e r s  a ~ ~ c i n t e d  b y  t h e  D i s -  
t r i c t  C o u r t  h a v i n g  j u r i s d i c t i o n .  A n e u  r e q u i r e a e n t  i s  added  t o  
e s t a b l i s h  a s y s t e m  o f  c e n t r a l i z e d  r e c o r d s  o f  a l l  v a t e r  r i g h t s  i n  
a d d i t i c n  t o  t h e  p r e s e n t  s t a t u t o r y  s y s t e m  of l c c a l  f i l i n g  of  I 
r e c o r d s .  T h e  c e n t r a l i z e d  r e c o r d s  a r e  i n t e n d e d  t o  F r o v i d e  a  s i n -  
g l e  l o c a t i o n  f o r  w a t e r  r i g h t s  i n f c r m a t i o n  a n d  a c o q ~ l e t e  r e c o r d  - - -  - .  * % 



Place or refer to the rules now existing as to regulations 
of recreational use by FWP in the statement of intent or 
in the bill; that these rules are still applicable or not; 
or if any new rules should be as strict as existing rules. 

The ProbIem 

A. The court rulings dealt with whether landowners on adjacent 
water bodies:could restrict recreational use. The answer 
was no. All waters according to House Bill 265 are to 
32 regul3ted by FWP. 

B. FWP already has existing rules regarding public recrea- 
tional use. 

C. Many recreationists believe they can do pretty much what 
they want on waters subject to restrictions in House Bill 
265, Many landowners are concerned recreationists can 
do pretty much what they want subject to restrictions 
in House Bill 265. If Iandowners can't restrict use neither 
can a recreationist do what he wants without the State's 
permission, 

1) For example - overnight camping is restricted 
to Class I waters. However, the regulations say 
they can camp only in designated areas. Many people 
believe one can camp almost anywhere below the 
high water mark if one is not causing damage. 
Are the current regulations still in effect or 
were new ones required? 

2) The same problem concerns fires, pets, garbage, 
vehicles, etc- The rules are quite strict about 
the uses. When House Bill 265 says one can place 
objects - permanent or semi permanent - does that 
out-weigh.the rules as they do not allow this 
now. Even all terrain vehicles were not allowed 
under existing rules. 

3) The same problem is for hunting. House Bill 265 
allows waterfowl and upland bird hunting. But 
the rules say FWP must post waters and Iands they 
regulate for hunting. If they do not post under 
the rules you can't hunt. Does House Bi 11 265 
over weigh these rules or not. o n l a  nga)tos n b n a f l m ~  + betare RY*@ 1 $ensam . 

E. The rules were made after hearings and agreement by many 
of the proponent groups here. They were made to protect 
and preserve public waters. To change them to a lower 
standard would be wrong. The rules were made up due to 
abuse in the past by some. Since the rules are working 
they should be used on all waters. They seem to be working 
on less than 1000 miles, they shouId be applied to over 
23,000 miles of streams and the numerous lakes now m # g D I C t A R Y  C O M M ~  
in House Bill 265. 

POtlBK NO, 3r 
DATE d3 08 $5 
BILL NO. H f i  3 6 5 -  9 5tl.e 
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F. The rules should be kept or  made into law with House Bill  
265. They. are s t r i c t  .and we should not a1 low two standards 
t o  be.applied t o  waters in Montana ( 1  ) before courtcases 
and (2)  a f t e r  courtcases. 

G. The Senate should decide i f  these rules are s t i l l  appliczble. 
House Bil l  265 i s  here to  v r i t e  into law w h a t  the court 
said as well as l imit  certain recreational uses and define 
p G y + -  : .-, A-+- :  - ;  A ' -- - - , r n r r r <  r - . - , * -  z ,  - - d .  j l L i i g  r ? c ~ e c ~ i ~ q a l  
use are already in effect  and should s t i l l  apply or  even 
be made into law to c la r i fy  publ i c  use on recreational 
waters. 

2, Take out the pIacement of semi-permanent or  permanent objects 
. such as a duck blind or  boat moorage, 

A. I f  don't  take out. then define. 

, B. Under existing FWP rules can ' t  place these objects on 
Montana waters. Could place ice huts on certain waters 
fo r  a limited xime. 

C. No other s t a t e  allows th is .  

3. House Bill  265 should delinate between waters c a ~ a b l e  of 
recreational use and watsrs nox capable of recreational use. 

A. The Supreme court rules tha t  watsrs caoable of recreational 
use may be used without regard t o  ownersfiip o f  the land. 

B. This automatically implies t h a t  there are waters out there 
in Montana that  are not capable of recreational use. 

C. House Bi 11 265 giiies FWP power to  regulate a 1  l waters 
in t h i s  State  f o r  recreational purposes. 

1. Thismeans 
a. r u n  off from a house 
b. puddlss i n  the road 
c. a one inch strean 

2. This does n o t  make sense and House Bi 1 1  265 should I 
be c la r i f ied  to  say only waters capable of recreational 
use are regulated by F1.P and open to  p u b l  i c  recreational 
use. I f  they are not capable of recreational use 
- one needs ldnd~wner permission t o  use the waters. 

D. Other s t a t e s  use a substantial use t e s t  of recreation. 1, 
l' 

1 )  If a water can not be used fo r  a substantial  recrea- . 
t ional use or a substainable recreational use then 

. e 
i t  should n o t  be opened except by landowner permission. 
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F. How to give landowner control over some waters. 

1) on waters not capable of recreational use 

2) waters not capable o f  substantial recreational use. 
(define recreation as substantial recreation) 

3) waters not c2pable of substainable recreational use. 

4)  State can allow control of use to landowner subject 
to right to take back due to public trust doctrine. 

5 )  No one gave the. reason why diverted waters are not 
open to the public except by permission of the landowner. 

A. There are numerous waterbodies less capable of 
recreational use than diverted water bodies. The 
Suprene Court said waters capable of recreational 
use ar2 open regardless of !and ownership. Therefore 
we are naking an excsprion that (1) diverted waters 
are not capable of use cr (2) that another reason 
is mad2 such as =4 zbove or ?ither #2 or X3 Or 
#1 above. If we can stop use on those waters we 
can do so on other waters if the Isgisiature wants 
t 0. 

4. State that FWP shall list wat~rs 3s xo th?  classes and diffsrent 
types of uses of  recreation as :dell as.hold hearings in dif- 
ferent areas telling of proposed uses and gathering comments. 

5. State that FNP shall limit or restrict use of waters not 
capable of suSsta.nti21 recreational use. 

A. FWP's own statistics s n c ~  small waters are limited in 
fishing ability, and can not be rransplanted. 

0 .  1985 is last year demand meet supply of fishing. 

C. Best fishing and recr2ation is in floatabl? rivers and 
1 akes. 

SENATE JUDICIARY COMMITTEE 
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EXHIBIT NO-& 

Montana C a s e s  

Montana C o n s t i t u t i o n  
A l l  s u r f a c e ,  unde rg round ,  f l  
w i t h i n  t h e  b o u n d a r i e s  o f  t h e  
t h e  s t a t e  f o r  t h e  u s e  o f  t h e  
a p p r o p r i a t i o n  f o r  b e n e f i c i a l  

DATF*~ 

BILL NO, # R. 5 

.ood a n d  a tmos .  \ . ra te rs  
s t a t e  a r e  t h e  p r o p e r t y  o f  
p e o p l e  and. a r e  s u b j e c t  t o  
u s e s  a s  p r o v i d e d  by  lavr. 

- 

2 .  The two Montana Cases  
A .  C u r r a n  

1. Under t h e  p u b l i c  t r u s t  d o c t r i n e  and  t h e  1 9 7 2  
c o n s t i t u t i o n ,  a n y  s u r f a c e  w a t e r s  t h a t  a r e  
c a p a b l e  o f  r e c r e a t i o n a l  u s e  may b e  s o  u s e d  b y  
t h e  p u b l i c  w i t h o u t  r e g a r d  t o  s t r eambed  
o r rne r sh ip  o r  n a v i g a b i l i t : ?  f o r  n o n r e c r e a t i o n a l  

I 
p u r p o s e s .  1 

2 .  The Suprema C o u r t  bnsan  i t s  d i s c u s s i o n  of t h e  
" r e c r e a t i o n a l  u s e "  i s s u e  b y  s t a t i n g  t h a t  it 
"found no e r r o r "  i n  t h e  D i s t r i c t  C o u r t ' s  
d e t e r m i n a t i o n  t h a t  " r e c r e a t i o n a l  u s e  a n d  
f i s h i n g  make a s t r e a m  n a v i g a b l . n W .  

I n  t h i s  s e c t i o n ,  t h e  Supreme C o u r t  r u l e d  (1) 
n z v i g a b i l i t y  f o r  u s e  i s  a m a t t e r  gove rned  Sv - 
s t a t e  lnw: ( 2 )  u n d e r  t h e  Xontana 1 9 7 2  
C o n s t i t u t i o n  a n d  t h e  p u b l i c  t r u s t  d o c t r i n e ,  
t h e  w a t e r s  o f  Xontana  a r e  owned by t h e  s t a t e  
i n  t r u s t  f o r  t h e  p a c p l e :  ( 3 )  t h e  
s u s c e p t i b i l i t y  o f  u s e  o f  t h e  w a t e r s  f o r  
r e c r e a t i o n a l  p u r p o s e s  ( r a t h e r  t h a n  s t r e ~ n b e d  
owner sh ip ,  which i s  i r r e l e v a n t  t o  t h i s  
i s s u e ) ,  d e t e r m i n e s  t h e i r  a v a i l a b i l i t y  f o r  
r e c r p a t i o n a l  u s e  b y  t h e  p u b l i c :  and ( 4 )  
t h e r e f o r e ,   an:^ s u r f a c e  w a t e r s  t h a t  are 
c a p a b l e  o f  r e c r e a t i o n a l  u s e  may b e  s o  u s e d  Sv 
t h e  p u b l i c " .  

3 .  The p u b l i c  d o e s  n o t  have  a  r i g h t  o f  v a v  
a c r o s s  p r i v a t e  l a n d  t o  s t a t e  owned w a t e r s .  

4 .  The o p i n i o n  d o e s  p l a c e  two r e s t r i c t i o n s  on 
t h e  p u b l i c ' s  n s e  o f  w a t e r s :  f i r s t ,  w a t e r s  
may be  uzed o n l y  t o  t h e  h i g h - w a t e r  nark: and  
second ,  w a t e r s  may b e  used  onl t r  i f  t h e  p u b l i c  
h a s  a c c e s s  r i g h t n  t o  a  wa tn rbodv .  

H i l d r e t h  Case 

G e n e r a l l y  s p e a k i n g ,  t h e  F e a v e r h a a d  d e c i s i o n  can  be 
v i ewed  a s  a  s t r o n g  a f f i r n a t i o n  o f  t h e  p o s i t i o n  t aken  by,, 
t h e  Montana Supreme C o u r t  i n  t h e  Doarhorn  cape .  ~ h ~  - 
Beave rhead  o p i n i o n  a f f i r m e d  t h e  Dea rbo rn  r u l i n g  t h a t  
u n d e r  t h e  p u b l i c  t r u s t  d o c t r i n e  and  A r t i c l e . 1 ~ ,  sp,-ti,, 



Page 2 

SENATE lllblClARr CdhlMln~~ 
EXHIBIT NO, 38 
DATE 03.08-fY 

W N O .  MOB. 165. 

3 ( 3 )  o f  khe 1972 Xontana C o n s t i t u t i o n  t h e  w a t e r s  o f  t h e  
s t a t e  a r e  owned Sv t h e  p u b l i c ,  and t h e  p u b l i c  h a s  t h e  
r i g h t  t o  make r e c r e a t i o n a l  u s e  o f  w a t e r  b o d i e s  up t o  
t h e i r  o r d i n a r y  h igh-water  mark. F u r t h e r ,  t h e  p u b l i c  
h a s  t h e  r i g h t  t o  u s e  t h e  bed and banks o f  p u b l i c  
w a t e r s .  Finail!?, t h e  p u b l i c  h a s  t h e  r i g h t  t o  p o r t a g z  
a round  b a r r i e r s  i n  w a t e r  b o d i e s  i n  t h e  l e a s t  i n t r u s i v e  
manner p o s s i b l e .  

Although t h e y e  w a s  b a s i s  i n  t h e  Dearhorn o p i n i o n  f o r  an 
i n t e r p r e t a t i o n  t h a t  it a u t h o r i z e d  u s e  o f  t h e  beds arc 
banks  o f  a  p u b l i c  waterwav a s  w e l l  a s  t h e  w a t e r s  
t h e m s e l v e s ,  t h e  c o u r t  d i d - n o t  s p e c i f i c a l l y  s t a t e  
whe the r  o r  n o t  p u b l i c  u s e  r i g h t s  ex tended  t o  a 
w a t e r w a y ' s  bed and banks.  I n  t h e  Beaverhead d e c i s i o n ,  
t h i s  m a t t e r  was s e t t l e d  by t h e  s t a t e m e n t  t h a t  "The 
p u b l i c  h a s  t h e  r i g h t  t o  u s e  t h e  w a t e r s  and t h e  bed ar.6 
banks  up t o  t h e  h i g h  w a t e r  mark." 

The Beaverhead d e c i s i o n  s t a t e d  t h a t  t h e  Suprene Cour t  
w i l l  n o t  d e v i s e  a  t e s t  f o r  d e t e r m i n i n g  t h e  meaning o f  
r e c r e a t i o n a l  u s e  s i n c e  " t h e  c a p a b i l i t v  o f  u s e  of the  
w a t e r s  f o r  r e c r e a t i o n a l  Durposes d e t e r m i n e s  whether  t h e  
w a t e r s  can he  so used" .  The c o u r t  f u r t h e r  e x p i a i n e a  
t h a t  s i n c e  the C o n s t i t u t i o n  does  n o t  l i m i t  t h e  w a t e r ' s  
u s e ,  t h e  Suprege C o u r t  c a n n o t  " l i m i t  t h e i r  u s e  by 
i n v e n t i n g  sone  r e s t r i c t i ~ ~ r e  t e s t " .  F i n a l l y ,  t h e  c o u r t  
s t a t e d :  

Under t h e  1 3 7 2  C o n s t i t u t i o n ,  t h e  o n l v  p o s s i b l e  
l i m i t a t i o n  o f  u s e  can  be t h e  c h a r a c t e r i s t i c s  o f  
t h e  w a t e r s  themse lves .  T h e r e f o r e ,  no owner o f  
p r o p e r t y  i td facen t  t o  State-own.& w a t e r s  h a s  t h e  
r i g h t  t o  c o n t r o l  t h e  u s e  o f  t h o s e  w a t e r s  a s  t h e y  
f low t h r c u q h  h i s  p r o p e r t y .  

11. P u b l i c  T r u s t  D o c t r i n e  

1. Lonqs tand ing  d o c t r i n e .  The govergment must p r e s e r v e  
a n d  p r o t e c t  p a r t i c u l a r  r e s o u r c e s  w i t h i n  t h e  
j u r i s d i c t i o n  f o r  t h e  p u b l i c  qcod and t h e  good of  thp 
r e s o u r c e .  

. 2 .  Under t h e  d o c t r i n e ,  t h e  s t a t e  a c t i n 9  on b e h a l f  o f  t h e  
people ,  h a s  t h e  r i g h t  t o  r e u u l a t e ,  c o n t r o l  and u t i l i ~ e  
w a t e r s  f o r  t h e  p r o t e c t i o n  o f  c e r t a i n  u s e s  - r e c r e a t i c n  
i s  h u t ,  one o f  them. 

3 .  The b e s t  way t o  t h i n k  of  t h e  p u b l i c  t r u s t  d o c t r i n e  a s  
it r e l a t e s  t o  r e c r e a t i o n  cn w a t e r  i s  t o  t h i n k  of  t h e  
waterway a o i n g  throuqh p r i v a t e  p r o p e r t y r  a s  a highwav. 
B e f o r e  t h e  d e c i s i o n s ,  t h e  landowner c o u l d  r e s t r i c t  use  
of t h e  highwalr, now a f t e r  t h e  d e c i s i o n s  t h e  l a n d o w ~ e r  
c a n n o t  r e s t r i c t  use  o f  t h e  highway. Howevor, t h e  s t a t e  
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c a n  res t r ic t  u s e  and  t h e  s t a t e  c a n  c l o s e  a l l  t h e  waters 1 
o r  open  a l l  t h e  w a t e r s  s u b j e c t  t o  j u d i c i a l  r e v i e w .  

4 .  The t r u s t  i s  dynamic ,  r a t h e r  t h a n  s t z t i c ,  c o n c e p t  a n d  
seems d e s t i n e d  t o  expand  w i t h  t h e  d e v e l o p p e n t  and  
r e c o q n i t i o n  o f  new p u b l i c  u s e s .  

a )  a l l o w s  a d a p t i n g  s u c h  w a t e r s  f o r  c h a n g i n g  p u b l i c  
n e ~ d s .  

b) p r i v a t e  p a r t i e s  may n o t  make t h e  c h o i c e  be tween  
n a v i g a t i o n  and  co~?z ie rce ,  be tween  deve lopment  
v e r s u s  c o n s e r v a t i o n .  

c )  t h e  c h o i c e  b e l o n g s  e x c l u s i v e l y  t o  t h e  s t a t e  a n d  
c a n n o t  he e x e r c i s e d  by  p r i v a t e  i n d i v i d u a l s .  
( C o l b e r q  - C a l i f o r n i a )  

d) i n  s h o r t  t h e  d c c t r i n e  l i m i t s  e x t e n t  t o  which 
p r i v a t e  e n t i t i e s  c a n  a c q u i r e  i n t e r e s t s  i n  water ,  
b u t  d o e s  n o t  l i m i t  t h e  s l a t e  r e g u l a t o r v  c o n t r o l  o f  
s u c h  u s e .  

) t h e  s t a t e  c a n  choose  among c o m p e t i n g  p u b l i c  u s e s  
and  p r e s e r v e s  t h e  s t a t e s  c o n t i n u i n q  r i g h t  t o  make 
t h e  c h o i c e ,  b u t  d o e s  n o t  compel  t h e  s t a t e  t o  make 
a s p e c i f i c  s u b s t a n t l a l  c h o i c e .  

f )  t h e  d o c t r i n e  c a n  s t r i k e  a b a l a n c e  between 
c o n f l i c t i n q  r i g h t s  - s u b j e c t  t o  j u d i c i a l  r e v i e w .  

O t h e r  s t a t e s  

1. A r k a n s a s  u s e s  a  r e c r z z t i z n a l  use t e s t  based  on i f  a 
s t e a m b o a t  c a n  u s e  w a t e r s .  

3 . E i n n e s o t a  u s e s  a  p l e a s u r e  b o a t  t e s t .  
3 .  C a l i f o r n i a  - w a t e r s  c a p a b l e  0 2  b e i n g  n a v i q a t e d  hv oar 

o r  motor  p r o p e l l d  s m a l l  c r a z t .  
4 .  I d a h o  - a n y  s t r e a m  which i n  i t s  n a t u r a l  s t a t e  w i l l  

f l o a t  l o q s  i n  a n y  o t h e r  c o m n e r c i a l  o r  f l o a t a b l e  
commodity o r  i s  c a p a b l e  o f  b e i n g  n a v i q a t ~ d  hv o a r  o r  
m c t o r  p r o p e l l e d  s m a l l  c r a f t ,  f o r  p l e a s u r e  o r  c o r L ~ p r c i ~ . i  
p u r p o q e s  i s  n a v i g a b l e .  

5.  O t h e r  s t a t e s  t h a t  u s e  d o c t r i n e  a n d  scce t e s t .  
A. N e w  Mexico 
B .  t l i s s o u r i  
C.  Wv~minq 
D .  Michigan 
E .  Ohio 
F. I l l i n o i s  

6 .  R e c r e a t i o n a l  u s e s  of w a t e r s  i n  n e i g h b o r t n q  c t a t e s  
A. h u n t i r q  !anv t ~ ~ e ) ,  o v ~ r n i q h t  campinq o r  o t h e r  

campinq,  a l l - t e r r a i n  y r e h i c l e s :  
1. No - Wyomina, C o l o r a d o ,  Washington ,  N e w  

Mexico 
Yes - I d a h o ,  h u t  - s t a t e  of I d a h o  c l a i m s  - 
t i t l e  t o  s t r s a m b e d ,  and t h a t  p o r t i o n  o f  . - 
r i p a r i a n  zone w i t h i n  t h e  o r d i n a r y  o r  mean 
a v e r a c e  h i g h  w a t e r  n a r k .  
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L .  A l l  s t a t e s  r e q u i r e  p e r m i s s i o n  from lanzowners  

t o  h u n t  on p r i v a t e  p r o p e r t y  - even Idaho 
r e q u i r e s  t h a t  a  " r e a s o n a b l e  a t t e m p t  t o  
c o n t a c t "  l a n d h o l d e r  f o r  p e r m i s s i o n  t o  p u r s u e  
o r  r e t r i e v e  b i r d s  o r  game s h o t  i n  t h e  s t a t e ' s  

- r e p a r i a n  zone. 
3 .  Wyoming, C o l o r a i ? ~ ,  and N e w  Mexico, C a l i f o r r i a  

h o l d  t h a t  r e c r e a t i o n i s t s  c a n n o t  t o u c h  o r  u s e  
any p o r t i o n  of  p r i v a t e  s t reambed o r  ba~.k,  a? 
it b e l o r g s  t o  lanzowner.  

4 .  No s t a t e  a l l o w s  o v e r n i g h t  camping e x c e p t  by 
pe rmiss ion .  

B .  R e s t r i c t i o n  o f  r e c r e a t i o n a l  u s e s :  
1. Wyo,mina, Colorado,  Washington,  3?ew Mexico and 

Idaho a l l  use  z n a v i g a b i l i t y  t e s t  t o  
de te rmine  f l o a t ? . b i l i t y  and u n f l o a t a b l c  
s t r e a m s .  

P r o p e r t v  r i g h t s  r e s t r i c t  u s e s  i n  o t h e r  
s t a t e s .  I n  Wvoming even f i s h i n g  i s  
p r o h i b i t e d  i f  t h e  f i she rman  must touch  ar,y 
p a r t  o f  s t reambed o r  hank w i t h o u t  p r i v a t ~  
l andowner ' s  p e r m i s s i o n .  Bu t  i f  i t ' s  . - 
f l o a t a b l e ,  you can  u s e  i t ,  no r a t t e r  where 1: 
f lows .  

C. Most t e s t c  o f  s t a t e s  use  a s u b s t a n t i a l  
r e c r e a t i o n a l  u s e  test a s  d ~ s c c i 5 e d  b:~ s t c n s  and 
o t h e r  law rqvietq a r t i c l e s .  Colorado now has  15 
d i f f e r e n t  t y p e s  o f  r e c r e a t i o n  u s e s  on t h e i r  
r i v e r s .  C a l i f o r n i a  h a s  scerz ic ,  w i l d  and d e v ~ i o p s a  
r i v e r s .  E.!ost neighborirrg s t a t e s  have l i s t e d  t h e i r  
w a t e r s  a s  t o  d i f f e r e n t  r e c r e a t i o n  u s e s  and 
r e s t r i c t  u s e s  where a  s u b s t a n t i a l  use  can  n o t  be 
s u s t a i n e d .  

D .  P o r t a q e  r o u t e s  
1. a l l  s t a t e s  s z y  i u s t  p o r t a g e  around.  Ncne 

have t h e  Montana p r c c e a u r e .  

S e v e r a l  r e c e p t  f e d e r a l  d e c i s i o n s  have l i b e r a l l y  
a p p l i e d  t h e  t i t l e  t e s t  o f  n a v i g a h i l i t v  c ~ e a t e d  b y .  

t h e  United S t a t e s  Supreme C o u r t  o v e r  a centur-7 
aqo. ~ h ~ c e  c7ecisions have Found a v a r i e t v  of  
wes te rn  waterwavs t o  he n a v i g a b l e  and, t h e r e f o r e ,  
owned bv t h e  respective s t a t e s .  R e i e c t i n g  e a r l i e r  
s u g q n s t i o n s  t o  t h e  cont rarq : ,  tkcz f e d e r a l  c o u r t s  
have determined t h a t  n a v i g a b i l i t y  i s  n o t  p r e c l u d e d  
hv a wa te r t r av l s  i s o l a t e d  l o c a t i o n ,  l i m i t e d  
s e a s o n a l  u t i l i t y ,  o r  r n p a c i t y  t o  s u p p o r t  onl;? t h e  
n o s t  modern forms of  c r a f t  o r  t i m b e r .  
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C a l i f o r n i a  c o u r t s  have  a d o p t e d  a  d i f f e r e n t  c o u r s e .  
R a t h e r  t h a n  s t a r t  f r cm t h e  p r e m i s e s  t h a t  t h e  
p u b l i c  i n t e r e s t  and n a v i g a b i l i t y  are i r r e v o c a b l y  
t i e d  t o  o w n e r s h i p ,  t h e y  h a v e  f o c u s e d  on t ~ o  
p r i n c i p l e s .  The f i r s t  i n v o l v e s  t h e  p u b l i c  t r u s t  
d o c t r i n e ,  racent1 : r  t h e  s u b j e c t  o f  renewed i n t e r e s t  
i n  C a l i f o r n i a  law. The s e c c n d ,  s p a r k e d  i n  l a r g e  
p a r t  by a n  e x p a n d i n 7  ~ o p u l a t i o n ' s  qeed  f o r  
r e c r e a t i o n a l  opportunities, r e v o l v e s  a round  t h e  
l o n g  s t a n d i n g  h u t  e s s ~ n t i a l l y  l i m i t e d  r u l e  t h a t  
t h e  p u b l i c  h a s  a  r i g h t  0 5  r n c r e a t i c n a l  n a v i g a t i o n  
i r r e s p e c t i v e  o f  q u r s t i o n s  o f  o w n e r s h i p .  

, 
C a l i f o r n i a  c o u r t s  a p p e a r  t o  b e  m e r g i n g  t h e s e  t r ~ o  
c o n c e p t s  and f i n d i n 4  t h a t  s t a t e  waterrqa!ys which I 
a r e  u s a b l e  f o r  o n l y  l i m i t e d  p u r p o s e s  a r e  imbued 
w i t h  t h e  p u b l i c  t r u s t ,  t o g e t h e r  w i t h  a l l  t h e  

I 
p u b l i c  r i g h t s  and r e s p o n s i b i l i t i e s  t h e  t r u s t  
i m p l i e s .  

. I 
F. ( C a l i f o r n i a  F i g h )  c a n  convey  s o v e r g n  l a n d s  a n d  

w a t e r s  t o  p r i v a t e  i n t e r e s t s ,  y e t  c r a t e r s  and l a n d s  
r ema in  s u b j e c t  t o  t h e  t r u s t  e a s e m e n t .  I 

111. Xcntana  Law - E x i s t i n q  

1. W e  have  numerous a n v i r o n m e n t n l  l a w s  p r o t e c t i n g  t h e  
e n v i r o n m e n t .  
A. 75-2-401 - A i r  Q u a l i t y  
B .  75-5-101 - Water  O u a l i t v  
C. 75-7-101 - A c q u a t i c  ~ c o i ~ s t e r n  p r o t e c t i o n  
D. 75-7-201 - L a k e s h o r e s  -- 
E. 75-10-101 - Waste and  L i t t e r  C o n t r o l  

2.  R e c r e a t i o n a l  U s e  
A.  HB 265 

1. g o  a r o u ~ d  b a r r i e r s  
3 . d e f i n e  h i g h  w a t e r  mark 

I 
3 .  2 c l a s s e s  of w a t e r  
4 .  FWP r e q u l a t a  a l l  w a t e r s  a s  t o  r e c r e a t i o n  i n  

i n t e r e s t  of p u b l i c  h e a l t h ,  p u b l i c  safety o r  
1 

p r o t e c t i o n  of  p r o p e r t v  
5 .  P r c c e d u r e  f o r  p o r t a q e  r o t l t e s  
6 .  P r o v i d e s  o v e r n i q h t  camping  and  p l ~ c i n g  of 

some permanent  o r  ? e r r a n e n t  o b j e c t s  

I 
7.  [Jpland b i r d  h u n t i n g  an2 h u n t i n k  
8. C a n ' t  u s e  d i v e r t e d  w a t e r s  w i t h c u t  p e r m i s s i o n  

o f  l andowner .  

I 
9. C l a s s  I c a n  u s e  f o r  o t h e r  a c t i v i t i e s  b e s i d e s  

w a t e r  r e l a t e d .  
10 .  No p r e s c r i p t i v e  e a s e m e n t  ' a  I 
11. No c i v i l  l i a b i l i t y  of l andowner  

3 .  E x i s t i n g  law i ~ .  Fnn tana  w i t h  no b i l l .  1 
9 1 
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A. 2 c o u r t  d e c i s i o n s  
1) r i g h t  t o  p o r t a g e  
2) w a t e r s  c a p a b l e  o f  r e c r c a t i o n a l  use  
3 )  c a n ' t  t r e s p a s s  t o  g a i n  a c c e 7 s  t o  wa te r  
4 )  u s e  o f  r e c r e a t i o n  up t o  h i q h  wa te r  mark 
5 )  w a t e r s  mav be used o n l y  i f  t h e  p u b l i c  has 

a c c e s s  r i a h t  t o  a  r ~ a t e r b o d v .  
B .  R e g u l a t i o n s  by FWP's 

P u b l i c  U s e  R e g u l a t i o n s  

12.8.201 GENERAL POLICY (1) The f o l l o w i n g  
r e g u l a t i o n s  s h a l l  govern  t h e  u s e  of a l l  l a n d s  o r  
w a t e r s  under  t h e  c o n t r o l ,  a d m i n i s t r a t i o n ,  and 
j u r i s d i c t i o n  o f  t h e  Montma depar tment  o f  f i s h ,  
w i l d l i f e ,  and p a r k s .  These a r e a s  a r e  h e r e i n a f t e r  
r e f e r r e d  t o  a s  " d e s i g n a t e d  r e c r e a t i o n  a r e a s " .  
~ c g u l a t i o n s  govern inq  each  s p e c i f i c  a r e a  w i l l  be 
p o s t e d  i n  t h a t  a r e a .  Lznds and ~ % ~ a t e r s  cont ro ' led  
o r  a d ~ i n i s t e r e d  by t h e  d e p a r t m e n t  may be used  f o r  
r e c r e a t i o n a i  o r  o t h e r  p u r p o s e s  s u b j e c t  t o  t h e  
p r o h i b i t i o n s  a s  s e t  f o r t h  i n  t h e s e  o r  o t h e r  
a p p l i c a b l e  r u l e s ,  o r  o t h e r w i s e  p rov ided  bv law. 

12.  E. P O  2 YEABCXS AND FL4E!<ORKS ( 1) No 
person  mav d i s c h a r g e  any f i r e a r m ,  f i r e w o r k s ,  a i r  
or g a s  weapon, o r  a r row from a  bow, on o r  o v e r  
e i t h e r  l a n d  o r  w a t e r ,  from A p r i l  1 t o  t h e  o p e n i ~ q  
d a t e  o f  a r c h e r v  season  each  y e a r ,  u n l e s s  t h e  
d e s i g n a t e d  a r e a  i s  o t h e r w i s e  pos te l i .  Other  a r e a s ,  
o r  p a r t s  t h e r e o f ,  nay be c l o s e d  t o  s h o o t i n q  w h ~ n  
t h e  d i r e c t o r  d e t e r m i n e s  t h e r e  i s  undue haza rd  t o  
h c ~ a n  l i f e  o r  p r c p e r t y .  

12.8.20'3 PETS ( I )  No p e r s o n  ~ a v  p e r m i t  a 
p e t  animal  t o  run  a t  l a r g e  i n  a d e s i q n a t e d  p u b l i c  
r e c r e a t i o n  a r e a .  Pe r sons  i n  p o s s e s s i o n  o f  p e t  
an imals  n u s t  r e s t r a i n  them and keep them under  
c o n t r o l  on a  leash i n  a  manner which does n o t  
cause  o r  p e r m i t  a n u i s a n c e  o r  any annoyance o r  
dangers  t o  o t h e r s .  The l e a s h  m a 7 r  n o t  exceed 15 
f e e t  i n  l e n g t h  and must be i n  hand o r  anchored a t  
all. t i m e s .  

( 2 )  P e t  an imals  mav n o t  be  k e p t  i n  o r  
p e r m i t t e d  t o  e n t e r  a r e a s  o r  p o r t i o n s  of a r e a s  
p o s t e d  t o  exc lude  them. P e r s o n s  i n  p o s s ~ s s i c n  cf 
p e t  an imals  who czuse  o r  p e r m i t  s a i d  a n i n n l s  t o  
c r e a t e  a n u i s a n c e  o r  an  annoyaqce t o  o t h e r s  o r  who 
do n o t  r e s t r a i n  p e t  an imals  properly-7 ma;? be 
e x p e l l e d  from t h e  a r e a  i n  a d d i t i o n  t o  be ing  
s u b j e c t  t o  any o t h e r  p e n z l t y  p r o v i d e d .  

( 3 )  ~ n i m a l s  owned o r  p o s ~ e s s e d  by p e r s o n s  
who a r e  n o t  s t a l r i n g  i n  an a r e a  \ r i l l  be c a p t u r e d  
and w i l l  n o t  be r e t u r n e d  t h  t h e  ovner  o r  p o s s e s s o r  
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u n t i l  t h e  c o s t  o f  c a p t u r e  and h o l d i n g  
a r e  re imbursed t o  t h e  d e p a r t m e n t .  T h i s  r u l e  
a p p l i e s  from A p r i l  1 t h r o u g h  September 15 o f  e a c h  
y e a r  u n l e s s  t h e  . a r e a  i s  o t h e r w i s e  p o s t e d .  

1 2 . 8 .  ?04 VEHICLES (1) No motor v e h i c l e  ma77 
be d r i v e n  a t  a  speed g r e a t e r  t h a n  t h e  p o s t e d  
speed .  . 

( 2 )  No motor v e h i c l e  may 59 d r i v e n  o f f  
a u t h o r i z e d  r o a d s ,  e x c e p t  o n t o  p a r k i n g  a r e a s  
p rov ided .  

( 3 )  No pe r son  may p a r k  any v e h i c l e ,  t r a i l e r ,  
camper,  o r  o t h e r  v e h i c l e  e x c e p t  i n  d e s i g n a t e d  
p a r k i n g  a r e a s ,  nor  s h a l l  a n y  p e r s o n  p i t c h  a t e n t  
o r  o t h e r w i s e  se t  up camp o t h e r  t h a n  i n  d e s i g n a t e d  
camping a r e a s .  

( 4 )  No pe r son  may o p e r a t e  over-the-snow 
equipment  i n  any a r e a  which i s  s p e c i f i c a l l v  p o s t e d  
a g a i n s t  such o p e r a t i o n .  

12.8.205 CAFIPIMG AND GROUP USE (1) No 
p e r s o n  may canp o v e r n i g h t  i n  a  d e p a r t ~ e n t  
a d m i n i s t e r e d  r e c r e a t i o n  a r e a  w i t h o u t  o b t a i n i n g  a  
s i n g l e  u s e  o v e r n i g h t  camping p e r m i t  o r  hav ing  
permanent ly  and p r o p e r l y  a f f i x e d  t o  h i s  v e h i c l e  a 
s e a s o n a l  campinc p e r m i t  o r  Montana s t a t e  qo lden  
y e z r ' s  p a s s  i s s u e d  bv t h e  d L r a c t o r  o r  under  h i s  
author it;^, when such a r e a  h a s  been s i q n e d  and 
p o s t e d  a s  Fee camping a r e a .  

( 2 )  The b a s i c  amount o f  f e e s  f o r  s i n g l e  u s e  
o v e r n i g h t  camping p e r m i t s  o r  s e a s o n a l  camping 
p e r m i t s  s h a l l  be a s  d e t e r m i n e d  5y t h e  commission 

- and p o s t e d  by t h e  d i r e c t o r  o r  h i s  d u l y  a n t h o r i z e d  
a g e n t .  

( 3 )  No' group of  more t h a n  30 p e r s o n s  may u s e  
a depar tment  a d m i n i s t e r e d  r e c r e a t i o n  a r e a  e x c e p t  
.wi th  p r i o r  pe rmiss ion  by t h e  d i r e c t o r  o r  h i s  
a g e n t .  Groups a a v  be a s s e s s e d  u s e r  f e e s  by t h e  
d i r e c t o r  o r  h i s  aqenc a s  d e t e r m i n d .  by t h e  
commission and may be r e q u i r e d  t o  s u r r e n d e r  a 
d e p o s i t  t o  d e f r s ~ r  a d d i t i o n a l  o r  unusua l  r?epartxent 
expenses  cauzed bv t h e i r  u s e  of recreation a r e a s .  

( 4 )  No percon o r  Dersons  n a v  rnaint7,Fn 
occupanc:~ o f  camping f a c i l i t i e s  o r  s p a c e  i n  anL7 
one d e s i q n a t e d  r e c r e s t i o n  ,area f o r  a  p e r i o d  lancer 
t h a n  1 4  days  d u r i n g  any 30-dav p e r i o d  u n l e s s  t h e  
a r e a  i s  o t h e r w i s e  p o s t e d .  I n  a r e a s  s o  p o s t ~ d  s a i d  
occnpancv w i l l  be l i m i t e d  t o  7 d a y s  d u r i n q  an!r 
30-day p e r i o d .  Such 30-day p e r i o d s  s h a l l  r u n  
c o n s e c u t i v e l y  d u r i n q  t h e  :rear commenc i~g  cr i th t h e  
f i r s t  d a y ' e a c h  person camps i n  a  designated 
r e c r e a t i o n  a r e a  each yrear. 

( 5 )  No person may l e a v e  a  s e t - u p  camp, o r  
t r a i l e r ,  canper ,  o r  o t h e r  v e h i c l e  una+tended f o r  
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more t h a n  48  hours  u n l e s s  t h e  a r e a  i s  o t h e r w i s e  
pos t a d .  

(6) No person  may camp o v e r n i g h t  i n  any 
depar tment  a d m i n i s t e r e d  s h e l t e r  b u i l d i n g  u n l e s s  
t h e  s h e l t e r  i s  pos ted  a s  a camp s h e l t e r .  

12.8.206 FIRES (1) No p e r s o n  may b u i l d  o r  
m a i n t a i n  a  f i r s  i n  any d e s i a n a t e d  r e c r e a t i o n  a r e a ,  
e x c e p t  i n  e s t a b l i s h e d  f i r e p l a c e s  end f i r e  r i n g s  
r a i r t a i n e d  fcr sych purpos.es ,  o r  i n  p o r t a 5 l e  ctrr.? 
s t o v e s .  Excep t ion :  C e r t a i n  a r e a s  mav be p o s t e d  
a l l o w i n g  f i r e s  t o  be  b u i l t  i n  o t h e r  t h a n  t h e  abcve  
mentioned p l a c e s .  

( 2 )  No person may l e a v e  a  carnpinq a r e a  
w i t h c u t  c o m p l e t e l y  e :c t inguishing a l l  f i r e s  s t a r r e d  
o r  m a i n t a i n e d  by such p e r s o n .  

12.0.207 PFOPERTY DISTURBANCE (1) No 
p e r s o n  n a y  d e s t r o y ,  d e f a c e ,  i n l u r e ,  r enovs ,  o r '  
o t h e r w i s e  damage m y  n a t u r a l  o r  improved p r o p e r t y  
o r  ~ ~ F l l f u l l y  o r  n e q l i g e n t l y  c u t ,  d e s t r o y ,  o r  
m u t i l a t e  a n y  t r e e ,  s h r u b ,  o r  p l a n t ,  o r  any 
g e o l o g i c a l :  h i s t o r i c a l ,  o r  a r c h a e o l o q i c a l  f e a t u r e ,  
n o t  including f l o w e r s ,  b e r r i e s ,  c o n e s ,  o r  f a l l e n  
Gee? wood. 

( 2 )  No person  ma:: d i s t u r b  o r  remove t h e  
t n ? s o i l  c o v e r  o r  pe rmi t  t h e  d i s t u r b a n c e  o r  removal 
o f  t o p s o i l  c o v e r .  T h i s  p r o h i b i t s  d i g g i n g  f o r  
vorms, b u r y i n g  o f  qa rhage ,  and a l l o w i n g  p e t s  t o  
d i g  h o l e s .  

( 3 )  G a t h e r i n g  or  c u t t i n g  f i rewood f o r  o f f  
s i t e  u s e  i s  p r o h i b i t e d  w i t h o u t  p r i o r  w r i t t e n  
a ~ p r o v a l  o f  t h e  d i r e c t o r  o r  h i s  a g e n t .  

12.8.208 DISORDERLY CCWDUCT (1) Disoxderl:f 
conduc t  such  a s  a runkenness ,  u s e  o f  v i l e  o r  
p r o f a n e  l anguage ,  f i q h t i n q ,  i n d e c e n t  exposure ,  o r  
o p e r a t i o n  o f  a  motor v e h i c l e  i n  a manner a s  t o  
c r e a t e  a n u i s a n c e  o r  annoyance o r  danqer  t o  
o t h e r s ,  o r  loud  o r  n o i s y  b e h a v i o r  i s  p r o h i b i t e d ;  
and i n  a d d i t i o n  to any o t h e r  p e n a l t v  ~ r o v i d c d ,  t h e  
p a r t i c i p a n t  may be e x p e l l e d  from t h e  a r e a .  

1 2 . 8 . 2 0 9  l?!7SYRICTED AREAS & NIGHT CLCSURES 
(1) N o  pe r sons  rnav e n t e r  upon anv p o r t i o n  of anv 
a r e a  t h a t  i s  pos ted  a s  r e s t r i c t e d  t o  p u b l i c  
passage .  

( 2 )  P c 5 l i c  r e c r e a t i o n  a r e a s  as p o s t e d  w i l l  
be c l o s e d  niahtlq{, e x c e p t  f o r  orneracncy i n q r e s s  
and e g r e s s .  

( 3 )  Checkout t ime f o r  c a r p e r s  u s i n g  f e e  
a r e a s  is  4:00 p.m. t h e  f o l l o w i n g  dav i f  n o t  p o s t e d  
o r  a t  such o t h e r  t ime a s  p o s t e d  i n  t h e  a r e a .  
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( 4  
o v e r n i g h t  

Checkout  t i n e  
i s  sundown i n  

f o r  u s e r s  

- 
t "  , . I .  ' 
" P m n  ~ U D I C I ~  

swan "< 
"- BILL NO- 

campinu - 2 

a r e a s  s o  p o s t e d .  

12 .8 .210  WASTE DISPOSAL (1) No p e r s o n  na:. - 
dump dead  f i s h  o r  a n i m a l s  o r  p a r t s  t h e r e o f ,  human 
e x c r e m e n t ,  r e f u s e .  r u b b i s h .  o r  wash w a t e r  ( e x c e p t  
i n  r e c e p t a c l e s  p r o v i d e d  f o r  t h i s  p u r p o s e )  n o r  
p o l l u t e  o r  l i t t e r  i n  a n v  o t h e r  manner  a  p u b l i c  
r e c r e a t i o n a l  a r e a .  Sewage wastes f rom 
s e l f - c o c t a i n e d  t r a i l e r s ,  c a m p e r s ,  o r  o t h e r  
2c:tabln t o i l e t s  s h a l l  b e  d i s p o s e d  of  o n l y  i n  
p o s t e d  s a n i t a r v  t r a i l e r  dump s t a t i o n s .  Wash w a t e r  
may h e  d i s p o s e d  o f  i n  s e a l e d  v a u l t  l a t r i n e s .  

( 2 )  No h o u s e h o l d  o r  commerc i a l  g a r h a u e  o r  
t r a s h  b r o u g h t  i n  a s  s u c h  from o t h e r  p r o p e r t y  s h a l l  
be d i s p o s e d  o f  i n  e n v  d e s i g n a t e d  p u b l i c  r e c r e a t i o n  
a r e a .  

F x i s t i n a  Laws 

P. . 87-1-303 D u t i e s  o f  FWP a s  t o  r e c r e a t i o n  
B.  23-2-522 D i ~ c h a r g e  o f  Waste  f rom v e s c e l l  

p r o h i b i t e d  
C .  27-30-101 Def.  o f  n u i s a n c e  
D .  45-6-101 C r i m i n a l  m i s c h i e f  
E .  45-6-263 C r i n i n a l  t r e s p a s s  t o  p r c p e r t p  
I?. 45-8-111 P u b l i c  n u i s a n c e  
G .  75-10-212 D i s p o s a l  i n  u n a u t h o r i z e d  a r e a s  

p r o h i b i t c c !  

QI 
H. 75-10-253 Dumping p a n a l t v  
I. 87-1-102 P e n a l t i e s  f o r  v i o l a t i o n  o f  F14?P 

r e g u l a t i o n s  

1 
J. 87-1-504 P r o t e c t i o n  o f  p r i v a t e  p r o p e r r v  

warclens a s  e x - o f f i c i a l  f i r e  wardens  
K .  87-3-125 R e s t r i c t i o n s  on u s e  o f  mo to r  

I 
v e h i c l e s  w h i l e  h u n t i n g  

L. 87-3-303 Landowners p e r m i s s i o n  r e q u i r e d  f o r  
b i g  game h u n t i n g  I 

M.  23-2-523 P r o h i b i t e d  o p e r a t i o n  and movinq 
N .  85-2-223 P u b l i c  r e c r ~ a t i o n a l  u s e s  

B o s s i h l e  L a w  S u i t s  unde r  H 2 5 5  

C 
s 

1) t a k l n g  o f  propert:. u n d e r  5 t h  and l ? t h  
an~ro ' r r ,e?ts  and F e d e r a l  C i ~ r i l  R i q h t z  A c t ,  
S e c t i o n  1983 

I 
The C i v i l  R i q h t s  A c t ,  4 2  N.S.C. S e c t i o n  1993 
( 1 9 i 6  and Supp. TV 19801,  p r o v i d e s  t h a t :  
Every  p e r s o n  who, u ~ C E ~  c o l o r  of anv  s t a t u t e  
o r d i n a n c e ,  r e g u l a t i o n ,  cus tom o r  usage, o f  
any  s t a t e  o r  t e r r i t o r y ,  s u b j e c t s ,  o r  c a u s e s  
t o  be  s u b j e c t e d ,  a n y  c i t i z e n  o f  t h e  United.  
S t a t e s  o r  o t h e r  p e r s o n  w i t h i n  t h e  
i u r i s d i c t i o n  t o  t h e  d e p r i v a t i o n  o f  any  
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rights, privileqes, or immunities secured b-J 
the constitution and laws, shall be liable to - 
the party injured in an action at law, suit 
in equity,'.or other proper preceedinqs for 
redress. 

2) violation of privacy rights 
3) recreation harms environmental protection of 

wildlife 2nd habitat 

~ l i l e s  'bf Streams in Montana 
I, 19,168 iclies of s t r eans  (1.iontana Xater Qualitv - 1934) 
2, A-:P study (1980) - over 23,000 miles 
3. recog2ized under the Corps of Engineers as naviaahle - 

1900 miles 
4 ,  t ia ters  affected'by HB 265 - over 23,000 miles 
5 ,  Flcatzble rivers in the state 6700 - 5700 miles 
6. A)  streams nonfloatable and have unrestricted ingress 

- 9000 miles 
B) streams unfloatable on private land - 7300-5300 

miles 
?. In 1980 FWP study only 900 miles out of 17,000 miles of 

streams were not allo~+~cd use for recreational purposes. 
3. In 1980 FNP study on sport fishery value on Montana's 

streans the foilowing st?.tistics were found: 

- -  Sport lisherv oote~tial of stream reaches 

The class of each reach was based on a point 
systrm in which points were acr?.rded for (1) fish 
abundance as indicated hy biomass or numbers and sizes 
of qane or sport fish, ( 2 )  ingress (legal rights of tke 

. .  public to fish the reach or \~illingn~ss of landowner to 
permit fishing), (3) esthetics ar.2 ( 4 )  use by fisherxen 
(fishing pressure) . 
1 - hiahest value 'fishery resource 
2 - higher priority fishery resource 
3 - substantial fishery resource 
4 - mcderate fishery resource 
5 - limited fishery resource 

. ~ a l ~ e  total km floatable non,'fIc\atabIe not s~ecifi,?< 
1 1,419 1,212 80.3 127.3 

Study 

O V ~  n.1 r P 
total km floatnhle non/fl-catable not ~~ecifiod 

By stock 5,077.6 1,599.2 1,814.6 1,663.8 
0.0 16.0 Bt_r ??me 16.0 0.0 

3:~ people 75.6 0.0 75.6 0.0 
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Montana r e c r e a t i o n  s i t e s  
Lakes  210 
R i v e r  2 7.3 
Land Base  503 

T o t a l  S i t e s  987 

a c r e s  
21 ,280  
24,630 
74,594 

120 ,504  

BILL NO. M.8. 2 L r  

F i s h i n u  a s  managed b v  FWP 

O t h e r  G a m ~  and S p o r t  F i s h  i n  Lakes --- - 
I i n c l ~ d e a  s a u g e r ,  waileye, n o r c h e r n  pike, l a r g e m o u t h  

b a s s ,  s m a l l  mouth b a s s ,  s t u r g e o n ,  b u r b o t ,  c h a n n e l  
c a t f i s h  a n d  s e v e r a l  o t h e r  s p e c i e s  u t i l i z e d  bv  
r e c r e a t i o n a l  f i s h e r m a n ,  h u t  n o t  l e g a l l y  c l a s s i f i e d  a s  
qame f i s h .  

7) a b o u t  2 5 0  i n d i v i d u a l  w a t e r s  s u p p o r t  t h e s e  s p e c i e s  
3 )  Montana r e s i d e n t s  a c c o u n t  f o r  904 o f  t h e  a n g l e r  u s e  
4 )  a b o u t  40': o f  n o n r e s i d e n t  u s e  o c c u r s  i n  Region  7 (El i les  

C i t y ) .  T h i s  i s  l a r g e l v  d u e  t o  Wyoming r e s i d e n t s  who 
f i s h  t h e  Tongue R i v e r  R e s e r v o i r  a n d  n e a r b y  ponds .  

5 )  N e a r l y  808.  o f  t h i s  f i s h e r y  i s  b o r d e r e d  by p u b l i c  l a n d  
where  i n g r e s s  i s  e n s u r e d ;  mos t  o f  t h e  r e m a i n d e r  i s  
b o r d e r e d  hv c r i ~ r a t ~ ?  l a n d  where  p u b l i c  u s e  i s  alloweci 
w i t h  min ima l  r e s t r i c t i o n s .  

F i s h i n u  
1. o v e r  20C,000 r e s i d e n t s  (35% o f  t h o s e  o v e r  9 y e a r s  o f  

a g e )  p a r t i c i p z t e  i n  r e c r e a t i o n a l  f i s h i n a .  , - 
2. r e s i d e n t s  a c c o u n t  f o r  823 o f  t h e  t o t a l  f i s h i n g  p r e s c c r a  

a n d  t r o u t  t r a t e r s  r e c e i v e d  a  m a j o r  p o r t i o n  o f  t h e  u s e  by 
b o t h  r e s i d e n t s  and n o n r e s i d e n t s .  N o n r e s i d e n t s  showed a 
h i g h e r  p r e f e r e n c e  f o r  t r o u t  waters,  e s p e c i a l l u  f o r  
t r o u t  s t r e a m  f i s h i n g .  

T r o u t  f i s h i n g  i n  l a k e s  
1. 4 0 %  o f  a l l  f i s h i n q  - 
2. m o s t  l a k e s  a r e  l i g h t l y  f i s h e d ,  b u t  e a c h  d e p a r t ~ c n t  

r e q i o n  h a s  some l a k e s  t h a t  c u r r e n t l y  r e c e i v e d  t h e  
maximum u s e  t h a t  c a r  be s u s t a i n e d  w i t h o u t  d e q r a d i n g  t h e  
q u a l i t y  o f  t h e  f i s h e r y .  

3. Approx ima te ly  55% o f  t h e  f i s h a r v  i s  on p u b l i c  l a n d s  
where  p u b l i c  u s e  is i n s u r e d ;  3 0 4  i s  b o r d e r e d  bv 
c o m b i n a t i o n s  of p u b l i c  and p r i v a t e  o w n e r s h i p  where 

. a c c e s s  i s  i n c o m p l e t e .  The r e m a i n i n g  155 o c c u r  on 
p r i v a t e  l a n d  where i n q r p s s  v a r i e s  from u n c o n t r o l l e d  t o  
p r o h i b i t e d .  Verv few t r o u t  l a k e s  a r e  c o m p l e t e l ~ r  
u n a v a i l a b l e  because  o f  p o s t i n g .  

4. T r o u t  l a k e s  number or7er  1 ,900  i n d i v i d u a l  w a t e r s  
5 .  Each d e p a r t m e n t  r e g i o n  h a s  some t r o u t  l a k e s ,  b u t  a 

l a r g e  p o r t i o n  o f  t h e  w a t e r s  and  t h e  t o t a l  a c r e a g e  l i e  
i n  t h e  c e n t r a l  and w e s t e r n  p o r t i o n s  o f  t h e  s t a t e .  
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S t r n a n  T r o u t  f i s h i n q  
1. Montana s t r e a m  s u p p o r t  5 s p e c i e s  o f  t r o u t .  
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Some 12 ,000  m i l e s  of s t r e a m  s u p p o r t  p o p u l a t i o n s  t h a t  
p r o v i d e  mos t  o f  t h e  t r o u t  f i s h e r y .  
Many a d d i t i o n a l  s m a l l e r  t r i b u t a r i e s  s u p p o r t  t h e  
p r o d u c t i v i t y  o f  t h e s e  12 ,000  m i l e s  by m a i n t a i n i n g  f l o w s  
and  w a t e r  q u a l i t v  and  by p r o v i d i n g  spawning  and  n u r s p r l -  
a r e a s .   rout s t r e a m s  o c c u r  m o s t l v  i n  t h e  w e s t e r n  and  
c e n t r a l  p o r t i o n s  o f  t h e  s t a t e  b u t  e a c h  f i s h  and  game 
. , - EL-2  - ,Lon o f f e r  some s t r e a m  f i s h i n a  f o r  t r o u t .  
The manaqer-ent o f  t r o u t  p o p u l a t i c n s  i n  t h e r e  s t r e a m s  i s  
b a s e d  on w i l d  t r o u t  p roduced  n a t u r a l l y  i n  t h e  s t r e a m s .  
Very  l i t t l e  c a n  b e  done t o  i n c r e a s e  p roc luc t ion  i n  t h e s ?  
s t r e a m s ,  b u t  a m a j o r  e f f o r t  w i l l  b e  r e q u i r e d  t o  
m a i n t a i n  p r e s e n t  p r o d u c t i o n  t h r o u g h  h a b i t a t  
p r e s e r v a t i o n .  
E x i s t i n g t r o u t  ; ? o p l ~ l a t i o n s  c a n  s u p p o r t  a  t e m p o r a r y  
inci-ease on d a y s  of r e c r e a t i o n a l  f i s h i n 3  t h r o u g h  1985 
i f  t h e  d e p a r t m e n t  implements  n o r e  r e s t r i c t i v e  
r e g u l a t i o n s  on selectp.3 v a t e r s .  T h i s  i n c r e a s e  i n  d a y s  
w i l l  b e  o f f s e t  i n  s u b s e q u e n t  v e a r s  bv e x p e c t e d  l o sses  
o f  t r o u t  p r o d u c t i o n  due  t o  h a b i t a t  d e t e r i o r a t i o n .  
F i s h i n g  r e g u l a t i o n s  have  b e e n  q u i t e  l i b e r a l  i n  t h e  pask  
hut w i l l  become more r e s t r i c t i v e  on some w a t e r s  a s  u s e  
a har:dTest a p p r o a c h e s  t h e  supp l :~ .  
I n  1975-76 o v e r  1 / 2  o f  t h e  n o n r e s i d e n t  a n q l i n g  e f f o r t  
was d i r e c t e d  t o  t r o u t  i n  s t r e a m s .  
A p p r c x i m a t e l y  7 0 %  o f  t h e  t r o u t  s t r e a m  f i s h e r y  i s  
b o r d e r e d  by p r i v a t e  l a n d s .  P u b l i c  u s e  i s  r e s t r i c t e d  tc  
some deqree on a b o u t  18% o f  t h . e  f i s h e r y .  
Based  on c u r r e z t  f i s h i n g  s t a n c i a r d s ,  t h e  a n t i c i p a t e d  u s e  
on t r o u t  s t r e a m s  w i l l  a p p r o a c h  t h e  t o t a l  s u p p l y  i n  mos t  
r e q i o n s  by  t h e  l a t e  1 9 8 0 ' s .  
1975 stlla; 

R e g i o n a l  D i s t r i b u t i o n  o f  t r o u t  s t r e a m s  
r e a i o n  m i l c s  of  t r o u t  s t r e a m s  

1 2 , 7 1 0  
2 1 , 4 9 0  
3 . 3,100  
4 3,400  
5 1 ,350  
6 180 
7 10 

R f ? c r ~ ; l k i o n  a c t i v i t i e s  a s  d ~ f l n e c i  b7.7 F??P 
ORV, h i c v c l i n g ,  b i r d  w a t c h ~ n q ,  b o a ~ i n q ,  camnina ,  c r o s s  

J .  

c o o n t r y  s k i i n q ,  d r i v i c q  For f i l e a s u r e ,  f i s h i n q ,  h i k i n q ,  
h o r s e b a c k  r i d i n g ,  h u n t i n g  ( i n c l u d e s  t r a p p i n q ,  a r c h o r y / b o w  
and  a r r o w  h u n t i ~ q ) ,  m o t o r b i k e  r i d i n g  ( b o t h  on and  o f f  r o a d  
v e h i c l e s ) ,  o u t d o o r  zwimrninq, p i c n i c k i n g ,  p l a v i n q  o u t d c o r  
azmes ( i n c l u d e s  g o l f ,  t . c n ~ i s ,  f r i s b e e ,  s o f t h a l l ,  e t c .  ) , 
r i v e r  f l o a t i n g  o r  c z n o e i n q  ( i n c l u d e s  r a f t i n n )  , snowmobi l ing ,  
vralkislq f o r  p l e a s u r e ,  d o w n h i l l  s k i i n g ,  o t h e r  w i n t e r  s p o r t s  
( i n c l u d e s  sledding, toboggan ing ,  snowshoe inq ,  dog  s l e d d i r q ,  
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e t c .  ) , r o c k  hound ing  ( i n c l u d e s  p r o s p e c t i n g  and  m e t a l  
d e t e c t i o n ) .  

S t a t i z t i c s  
1. E a s t e r n  Montana i s  70% p r i v a t e  l a n d s  
3 . W e s t e r n  Montana i s  702 F u h l i c  1 a ~ d . s  
3. Most  o f  t h e  s t a t e ' s  b l u e  r i b b o n  t r c n t  s t r e a m s  a r e  i n  

W e s t e r n  Montana.  
4 .  B y  t h e  t i n e  t h e  s t a t e ' s  moun ta in  t r o u t  s t r e a m s  h a v e  

r e a c h e d  E a s t e r n  Mont.ar.a, t h e v  have  becone war= \ r a t e r  
f i s h e r i e s  . 

5. P r i v a t e  o w n e r s h i p  i n  t h i s  s t a t e  i s  63 .9%.  
6 .  T o t a l  l a n d  a r e a  i n  t h i s  s t a t e  i s  93 ,271 ,040  a c r e s .  
7. T o t a l  w a t e r  a r e a  i n  t h i s  s t a t e  i s  679 ,280  a c r e s .  

I 
Montana O u t d c o r  R e c r e a t i o n  Survey  1980 by FWP 

1. 9 0 8  wanted  t h e  Zepart rnent  t o  m a i n t a i n  f i s h  h a b i t a t .  
2 .  4 9 %  wanted  r e g u l a t i o n  s c h e d u l i n g  t h e  use o f  p o p u l a r  

r e c r e a t i c n  w a t e r s  Z u r i n q  p e r i o d s  o f  h i g h  u s e .  O f  t h o s e  
a p p r o v i n g  s c h e d u l i n g  6 6 8  f a v o r e d  t h e  i s s u i n g  of p e r m i ~ s  
a n 2  2 7 %  opposed  p e r m i t s .  

3 .  90% s a i d  t h e r e  were c o n f l i c t s  5e tween  r e c r e a t i o n i s t s  
and  l andownezs .  
A .  5 2 5  s a i d  it w a s  s e r i o u s .  
R .  1 7 %  s e i d  z o t  t o o  s e r i c u s .  

4 .  R e c r e a t i o n i s t s  ? e ~ s ~ e c t i v e  
A .  2 4 %  s a i d  had  a p r o b i m  w i t h  l andowner .  
B. 2 6 %  i n  u r b a n  a r e a s  s a i d  had  a p r o b l e m  compared t o  

229 who l i v e  i n  r u r a l  a r e a s .  
C .  31% and  , 3 9 6  o f  f i s h i r . 9  and  h u n t i n g  e n t h u s i 3 . s t s  

r e s p e c t i v e l y  s a i d  t h e y  had e x p e r i e n c e d  p r o b l e m  
w i t h  l andowner s ,  compared t o  o n l y  1 4 %  among 
n o n f i s h e r m a n  and 169 among n c n h u n t e r s .  

D .  2 4 %  s a i d  f r i c t i o n  w i t h  l a n d o w n e r s  o c c u r r e d  o f t e n ,  
27% said, sometimes a n d  483 s a i d  n o t  t o o  
frequently. 

5.  The l andowner  p e r s n c c t i v e  
A .  5 4 %  s a r d  t h e y  had e n c o u n t e r e d  p rob lems  w i t h  

r e c r e a t i o n i s t s  r e a a r d i n g  a c c e s s .  
B.  L a n d o t ~ n e r s  i n  tb.e e a s t e r n  p a r t  o f  t h e  s t a t e  

appa?.red t o  have had  propo- t ! .ona te lv  more p r o b l f ? m  
t h a n  t h o s e  i n  K e s t e r n  Montana.  
1. Over  60% i n  R ~ u i n ?  6  and 6 6 :  i n  Region 7 

r e p o r t e d  p r o b l c r s  c o n p a r e d  t o  43; i n  Reqicr I 
and  465 i n  R ~ a i o n  2 .  

C .  3 2 9  o f  landowners  s a i d  p rob lems  e n c o u n t ~ r c ? c l  very7 
o f t e n ;  35% s a i d  sometimes a r d  299 s a i d  n o t  t o o  
f r e a u e n t l v .  

P o s s i b l e  solutions 
A .  75% f a v o r e d  n e g o t i a t i n q  long- t ? rm e a s e R c n t s  

1. a b o u t  81% O F  t h e  p e r s o p s  f:~ho f i s h e d  i n  1979 
f a v o r e d  t h i s  compare2 t o  6 7 3  among t h o s e  who 
d i d  n o t  f i s h .  
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2. o f  t h e  r e s p o n d e n t s ,  71% o f  l ~ . ~ d o w n e r s  Eavored 
t h i s  p r o p o s a l .  

7. O t h e r  h i q h l i a h t s  o f  t h e  s u r v e v  
A .  7 5 5  o f  Nonranans d e v o t e  some o f  the* l e i s u r e  t ime  

t o  out6oof  r e c r e a t i o n  a c t i v i t y .  
R .  The most p o p u l a r  a c t i v i t i e s  were p i c n i c k i n q ,  

d r i v i n q  f a r  p l e a s u r e  and wa lk ing  f o r  pleasure. 
C. 58% r e p o r t e d  f i s h i n g  a t  - .  l e a s t  one day, medium 

number o f  days  s p e n t  i l s h i n g  were 1 4 .  
D. The younqnr aqp a r o u p s  p a r t i c i p a t e d  h i q h e r  i n  more 

v i q o r n u s  a c t i v i t i e s .  B i r d  wa tch ing  and n a t u r e  
s t u d y ,  d r i v i n g  o r  w a l k i n q  f o r  p l e a s u r e  and 
p i c n i c k i n a  were a c t i v i t i e s  which showed h i g h  
p a r t i c i p a t i o n  by t h o s e  65  and o v e r .  

E. Montana f i sherman overvhe lming lv  s t a t e d  t h e y  
pre 'e r red  t o  c a t c h  a  few l n r g e  f i s h  r a t h e r  t h a n  
many s m a l l  f i s h .  

F. I n  q n c e r a l ,  t h e y  f a v o r  m u l t i p l e  u s e  o f  Montana 's  
w a t e r .  Cniyl 8 %  of t h e  r e s ~ o n d e n t s  s a i d  t h a t  f i z h  
and w i l d l i f e  shou ld  have t h e  h i g h e s t  p r i o r i t y  i~ 
w a t e r  u s e .  Almost 4 2 %  f e l t  t h a t  a g r i c u l t u r e  
s h o u l d  a l s o  r e c e i v e  f i r s t  ~ r i o r i t p  a l o n g  w i t h  f i q h  
and w i l d l i f e .  About 3 6 %  f e l t  w a t e r  shou ld  be 
e q u a l l y  a v a i l a b l e  f o r  a l l  u s e s ,  i n c l u l i n g  
i n d u s t r i a l  u s e s .  

l o ~ r e s i d e n t s  spend 4 .5  davs i n  :.lontar.a and s p e n t  72,700 a c t i t r i t y  
days  c a n o e i g q  on r i v e r s  and l a k e s .  

Kontana shows r e g i s t e r e d  32,122 b e a t s  w i t h  an  e s t i n a t i . c n  of  
20,537 Montana b o a t s  u n r e g i s r e r e d .  

N o n r ~ s i d e n t  f l o a t e r s  250,990 
R e s i d e n t  f l o a t e r s  136,SOC 
T o t a l  f l o a t e r s  387,4Fl 

75% of Montanan's e i g h t e e n  y e a r s  o f  aqe and o v e r  spend some of 
t h e i r  l e i s u r e  t ime  p a r t i c i p a t i n a  i n  o u t d o o r  r e c r e a t i o n  
a c t i v i t i e s .  (1979) 

5'1 r e p o r t  camping a t  l e a s t  one day ,  medium nurnbsr of days  
r e c o r e e d  was 1 0  and 21 a c t i v i t i e s  s i t e d .  (1979) 

4 6 9  f a v o r e d  u s e r  fees t o  pay f o r  r e c r e a t i o ~ a l  f a c i l i t i e s  and 
s e r v i c e s .  

705 s a i d  conf  l5ct-s  b e t ~ i e ~ n  p r i v a t e  l an i?cwnern  a n d  p e o p l e  who ::EP 

t h e i r  l a n d  f o r  r e c r e a t i o n  a r e  p e r c e i v e 2  a s  a s e r i o u s  problem. 

1979 A c t i v i t i e s  bv r e s i d 2 n t s  
F i s h i n g  
River  f l o a t ,  canoe inq  
Outdoor swimming 
Boa t ing  



Camping 3111,500 
D r i v i n q  f o r  p l e a s u r e  3 8 9 , 8 0 0  
Motor  b i k e  r i d i n s  1 0 2 , 6 0 0  
P i c n i c k i n g  4 2 3 , 2 0 0  
W a l k i n g  f o r  p l e a s u r e  392 ,600  
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S m i t h  River S u r ~ r e y ~  1980  FSVP -- 
1. V i s l t o r s  d r o v e  a n  a v e r a g e  of  162 m i l e s  ( o n e  way) t o  

r e a c h  t h e  r i v e r .  
2. S p e n t  a n  a v e r a g e  o f  3 .50  d a v s  o n  t h e  r i v e r s .  
3 .  A f t e r  f l o a t i n g  a n d  c a m p i n g ,  p a r t i c ' p a t e d  m o s t  i n  

f i s h i n q ,  s i g h t s e e i n g ,  rest  a n d  r e l a x a t i o n .  
4 .  Saw a n  a v e r a q e  o f  7 o t h e r  f l o a t i n g  v i s i t o r s  a n d  7 

s h o r e i i n a  v i s i t o r s  p a r  d a y ,  b u t  did n o t  p e r c e i v e  t h e  
r i v e r  as  c r o w d e d .  



esurii~~g ... .---- 
anting the pub- want to see the Dl11 mum, . --a- 
ee tn noor1.r ol l  coiA Crpat FaIIc z~tnrums nn1.n-s ... ..- 

6WATE JUDICIARY @MMCfiii 
EXHIBIT 

I S T O W N ' N E W S  ARGUS - SUNDAY, MARCH 3 ,  1985 - - 
DATF 032-3' 85- 

ir 

. .--:.- -.-..- - . .-. ' -  

(EDITOR'S NOTE -Ted Lucas. the writer of this 
column, has ranched much of his life in the 
Highwood area. He has been 3 leader through the 
years in cattle organizations. done much in the 
study of weed control and is also a sportsman who 
loves Montana and his area. He is exceptjonally 
well qualified to discuss the subject of House Bill 265 
on stream access.) 

by TED LUCAS 

poses, just that it is capable of such use. 
In an ordinary year on the Highwood Creek you 

could, for maybe a monlh lo six weeks, float logs or  
multi-person water crafl (rubber raft or canoe). 
Thus Highwood Creek would be Class I. 

Recrealion use on both Class I and Class I1 waters 
under HI3 265 includes: f~hing ,  hunting, swimming. 
floating (small craft or other flotation devices 1, 
boating in motorized crafl propelled by oar or pad- 
dle, other waler-related pleasure activities, and 
related unavoidable or incidenlal uses. 

In Class I waters you can do, by inference, what 
you cannot do in Class 11 waters: overnight c amp  
ing, construct permanent or semi-permanent ob- 
jects (permanent duck blind or boat dock), olher ac- ' 
tivilies which are not primarily .water-related , . --. 

v . pleasure activities. . '. . I . A I L  *, - . -- -: ;.--- ...- 
No where db' I see in the Supreme Courl~decis~ons 

. 
any indication of a right to placing any permanent 

.or semi-permanent object, such as a duck blind or 

About three-fourths of a mile of Highwood Creek 
runs through my ranch. I am deeply concerned 

, - about how House Bill 265 stream access bi will af- 
fect land owners and cabin owners with streams :- and rivers running ,.. through or by them, or who 

* ,.'- border lakes. :e'.:-+-- :;-.-..:--- -. .-.z-J- - .  
. I am. and have been for many years, a member of 

the Montana Stockgrowers Association. I have serv- 
ed on the Landowner Recreation Committee for 
many years, and was vice chairman and chairman 
of the committee and served two terms on the ex- 
ecutive committee. 

When the Stream Preservation Act was passed 10 
years ago (Senate Bill 310), I served on the commit- 
tee lhat worked up the model rules for #at act. I 
also served for several years on the Montana 
Association of Conservalion District Legislative 
Committee and have served one term and been ap- 
pointed to another on the Lewistown District BLM 
Advisory Council. I am a member of W S A  and am 
on Uleir board. 

House BiU 265 goes way beyond the Supreme 
Court's decisions. Here are some examples: 
- House Bill 265 expands surface waler to mean I 

: - from high water mark to high mark (dry land 
I becomes surface water). 

The definition of the high waler mark used for 10 
years to administer the Stream Preservalion Act 

"High wood creek has flooded 

P' 

corrected. 
, 

By using the new definition of surface water - the 
. . new nebulous definition of high water mark along 

""No need has to Be shown. The 

several times over the years, and 
as ii flows through me the high 
cater mark, using fhe new deiini- 

with commercial activities defining Class I and 
Class I1 waters - totally new areas of confronlation 
are developed lhal will bring on long, bitter and 
costly court battles. These areas must be amended 
in lhe first two definitions and the commercial ac- 
tivities paragraph deleted. .,, - 7 L y 
- There is a section on portage. Part of this 

reads: a portage route may be established when . . 
-.either a landowner or member of the recreating '' 

- public submib a request Lo the s u p e 0 m  
such a route bs eskblished. 

Wilhin 45 days of Lhe receipt of a request, Ule . supervisors shall, in consultalion wilh the Ian- 
--> - ----,.. - - #  -, lVp Of Lhe department. =- 

. .  

rnr rnnf ;nn  

route shall be established at a 
Derg considerable cost to the lan- 
downer who is not compensated 
forthelandtakert." . .. . . . C .  .. . . - .-. -. 

boat moorage, below the high water mark or other 
ac!i.:i!is lbal s r e  cot water rdiitcd. This must lj; 



-.. uwiroy I& value lor agrlcullural 
purposes. 

. . -We do need to add flood plains or flood channels 
a re  not considered to be wilhin the ordinary high- 
water mark. This is a very clear and understan- 
dable description. + . 

Now HB 265 has expanded lhis to read: Ordinary 
high water mark means the line that the water im- 
presses on land by coverins it for sufficienl periods 
to cause piiysical characteristics that distinguish 
the area below Ule line from the area above it. 
Characteristics of the area below the line include, 
when appropriate, but are  not limited lo: diminish- 
ed terrestrial vegetation or lack of agricultural crop 
value. _ ,. .. - . 

A flood plain adjacent to surface walers is not 
considered to lie within the surface water's high- 
water marks. By using the new language 
("diminished terrestrial vegetation or lack of 
agricultural crop value") the high water mark has 
been greatly extended. 'Who could make a decision 
as to where the high water mark actually is? 

Highwood Creek has flooded several times over 
the years, and as  it flows through me the high water 
mark, using the new definition, would make a 
recreation corridor 100 to 300 or more yards wide. 
Under HB 265 lhis corridor is considered to be sur- 
face waters. 
. - Waters have been put into two classes in HB 
265: Class I and Class 11. All walers not Class I are  
Class I:. . - 

Part  of the description of Class I waters reads: 
Class I waters means surface waters that are  or 
have been capable of supporting these commercial 
activites - log floating, transportation of furs and' 
skins, shipping, commercial guiding using multi- 
person watercraft, public transportation or the 
transportation of merchandise. 

This description does not require t b t  Lhis waler is 
now being used or has ever been used for these pur- 

or confronlaiion are developed 
that will bring on long, bitter and 
costlg court battles." 

,* . - . .. 
land Lo determine a reasonable and safe portage 
route. 

~i th in .45 daysSof the examination of the site 
supervisors shall make a written finding of lhe A '  
appropriate portage route. The cost of establishing 
the portage route around artificial barriers must be 
paid by the involved landowner, except for the con- .',: 

.' skuclion of notificalion signs of such route, which is - '  

the responsibility of the  department. The cost of 
establishing a porlage route around natural bar- -' 

riers must be borne by the department. . . 

No need has to be shown. The route shall be 
established a t  a very consfderable cost to the Ian- -; 
downer who is not being compensated for the land - "  ' 

laken. 
I urge each of you to get a copy of House Bill 265 ,. 

and study it yourselves to determine how it affeck' 
'.. you and see if it is lhe same a s  you a r e  being led lo 

believe. If it isn't. contact your agriculture associa- 
tions and legislators and tell h e m  so, . .--f 

I a m  not now having problems with hunters and 
fisherman. I control hunting and am posted to allow 
fishermen access without ever asking. With KB 365, 
most recreationists won't create 3 problem for me 
and other landowners. For those that cause pro- 
blems, there will be no recourse except through Lhe 

. - courts, , .. ...- %.(, . .  . .. . . . ._ . . 
. *  

We have thr& bills: SB 418 defining high water . .. 
mark, SB 421 limiting landowner liability and SB 424 ; 
not requiring prescriptive easement through f? 
recreational use of land on water. - 7  - - 

Let's make every effort to pass these three bills 
this session and address what, if any, prob!erns 
arise in the next, two years during rhe 1987 
Legislature. If ILB 265 pass=. we wiU all regret it. 
This must not occur. 



( T h i s  sheet  to be used by those testifying on a bill.) 

NkYE : DATE: % 
Y 

RE?RESENTIWG WHOM? 

A P P E A R I N G  ON WliICH PROPOSAL:  

DO Y O U :  S U P P O R T ?  AMEND? OPPOSE? ,d 

PLiAS~ LEAVE ANY PRE?ARED STATEMENTS WITH THE CO-WITTEE SECRETARY. - 

SENATE JUDICIARY COMMIlIEE 
EXHIBIT NO 40 
DATE. 0 3  O g  8 5  

Blu N 0 . H  13. a 6 
I ^  



NAME : 

I 

DATE i? L p- $&- - 
 PHONE:^^ p- < 6 ~ /  
REPRESENTING WHOM? 

A P P E A R I N G  ON WiiICH PROPOSAL : - 
DO YOU: SUPPORT? AMEND ? O P P O S E ?  

1 
1 

PLEASE LEAVE ANY PREPARED STATEMENTS WITH THE C0:XYITTEE SECRETARY. 

I 
L 

SENATE JUDICIARY C O M M I ~ @ I  - 
EXHIBIT NO. 4 I 
DATF 0.3 g s  

H B  2 6 5  

P 
BU fJ0- Il ,\ 711 



( T h i s  sheet  to be u s e d  by those t e s t i f y i n g  on a bill.) 

RE?%SENTING WHOM? 

APPEARING ON WIiICH PROPOSAL: 

DO YOU: SUPPORT? AMEND? OPPOSE? 

SENATE JUDICIARY CUMMIFF 
EXHIBIT NO,- +&-. - 

DATE _-P3 0 8 85- 
BILL NO..&. l3.- -2 6 5- 

2 -39 



Test imony g i v e n  by D r .  C l a y t o n  B .  Marlow 
Research S c i e n t i s t ,  Montana A g r i c u l t u r a l  Experiment S t a t i o n  

.to t h e  S e n a t e  J u d i c i a r y  Committee, March 8 ,  1985 

HB 265 a p p e a r s  t o  be  a workable  compromise between landowner p r o t e c t i o n  and 
p u b l i c  r e c r e a t i o n a l  a c c e s s .  But t o  a d e q u a t e l y  a d d r e s s  t h e  needs  of  b o t h  
g roups ,  i t  i s  n e c e s s a r y  t o  c l a r i f y  s e v e r a l  "gray"  a r e a s  w i t h i n  t h e  b i l l .  

I .  P o i n t s  f o r  C l a r i f i c a t i o n  

A .  New S e c t i o n :  S e c t i o n  1. S u b s e c t i o n  ( 2 )  pg.  2 

1. Use o f  " f e d e r a l  government s u r v e y s "  a s  c r i t e r i a  f o r  c l s s s i -  
f i c a t i o n  of  c l a s s  I w a t e r s  does  n o t  a d d r e s s  r e c r e a t i o n a l  
c a p a c i t y  o f  waters. I f  t h e  " f e d e r a l  su rvey"  mentioned is a  
U.S. G e o l o g i c a l  Survey topography map, t h e n  t h e r e  i s  l i t t l e  
need  f o r  c l a s s  I1 d e s i g n a t i o n  b e c a u s e  t h e s e  s u r v e y s  l i s t  
n e a r l y  a l l  g e o g r a p h i c  s t r u c t u r e s  which c a r r y  w a t e r  f o r  a l l  
o r  p a r t  of t h e  y e a r .  

2 .  Use o f  "waters f l o w i n g  th rough  p u b l i c  l a n d s "  a s  a  c l a s s i f i -  
c a t i o n  c ' r i t e r i a  a g a i n  does  l i t t l e  t o  d e s c r i b e  t h e  w a t e r ' s  
r e c r e a t i o n a l  c a p a c i t y .  

3 .  Both t h e  F e d e r a l  N a v i g a b i l i t y  and commercial  a c t i v i t i e s  
c r i t e r i a  w i l l  be  b e n e f i c i a l  t o  b o t h  g roups  because  they  
p r o v i d e  a measure  o f  t h e  w a t e r ' s  r e c r e a t i o n a l  c a p a c i t y .  

B .  N e w  S e c t i o n :  S e c t i o n  1. S u b s e c t i o n  (2)  pg. 2 

1. The d e s c r i p t i o n  of channe l  c h a r a c t e r i s  t i c s  below t h e  " o r d i n a r y  
h i g h  w a t e r  mark" can  be q u e s t i o n e d  by b o t h  landowners and  
r e c r e a t i o n i s t s .  
a. Does t h e  p h r a s e  "d imin i shed  t e r r e s t r i a l  v e g e t a t i o n "  mean 

t h a t  t h e  n a t u r a l l y  o c c u r r i n g  d e n s e  s t a n d s  of wi l low,  
cottonwood o r  r e e d  c a n a r y g r a s s  i n d i c a t e  t h e  i n d i v i d u a l  
i s  above t h e  h i g h w a t e r  mark? 

b .  Is n a t i v e  f o r a g e  an a g r i c u l t u r a l  c rop?  Do sedge  and 
w i r e r u s h  bot toms have t o  b e  hayed b e f o r e  they  a r e  
c o n s i d e r e d  a  c rop?  

11. Summary 

A .  I f  t h e  answers  t o  t h e s e  q u e s t i o n s  a r e  l e f t  up t o  t h e  c o u r t s ,  
landowners  and r e c r e a t i o n i s t s  may f i n d  b o t h  t h e  a c t i o n  and t h e  
r e s u l t s  c o s t l y  . 
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I am Paul Hawks of Melville. I am presenting amendments to HB 265'on behalf 

p 0 f  the Stillwater Protective Association, an affiliate of the Northern Plain? 

~esource Council. 

1. Our first set of amendments deals with portage. The present language vastly 

expands a stream's capability to sustain recreational use. We believe 

permitting the public to demand portage routes around natural objects or existing 

artificial barriers is a violation of private property rights. While our amend- 

ments would still provide for portage routes, property owners should not be 

penail- ~ i .  

We don't assume that a portage route is necessary just because someone 

requests it. Our amended language allows the board of supervisors to make that 

determination. 

2. The definition of surface water should not include land. .If you want the 

recreationalist to have the use of land, then put the allowable use of the 

beds and banks up to the high water mark back in the definition of "recreational 

use." 

3. We feel that any hunting because of concerns for sa fe ty  of fan1ll.y and pro- 

pection of propertY* and othe'r land-based activities, should require land- 

b owners consent. 
Our intention in amending use of stock ponds is to protect impoundments on 

private land fed by continually flowing water sources. We don't, in any way, 

want to affect the recreational use of public impoundments of water. 

4 .  Finally, the definition of "ordinary high water mark" should be replaced with 

that of SB418.The language used in 'this bill should not create problems between 

the landowner and the sportsman. A good landowner-sportsman relationship has . 

been the basis of enjoying quality recreational opportunities in our state. 

HB 265 should not do anything to jeopardize that relationship. If it does, we 

all lose. 

In conclusion, we are in support of Senate bills 418, 421, 424, and 435 

because they protect our concerns as landowners. However, if our amendments 

were accepted, we could support HB 265. 
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AMENDMENTS TO HB 265 

submi t t ed  by t h e  S t i l l w a t e r  P r o t e c t i v e  Assn. 

1. P o r t a g e  

S e c t i n n  1 ( I ) ,  page 1, l i n e  19 

" t h e  w a t e r ,  e~-~-na~ure~-ebjee~-~n-e~-ever-a-wtfte~-bedy-which . . . I 1  

and l i n e s  23-24 

" o b s t a c l e  t o  t h e  n a t u r a l  f low of  w a t e r  er-e-natttre?-ebfeet-witkin-the 

S e c t i o n  3  ( I ) ,  page 7 ,  l i n e  15 

"ord inary  high-water n a r k ,  p o r t a g e  around a r t i f i c i a l  b a r r i e r s  i n  t h e "  

S e c t i o n  3 ,  (3) (a) , page 8 ,  l i n e  1 
11 a p o r t a g e  r o u t e  around o r  o v e r  e  an  a r t i f i c i a l  b a r r i e r  may" 

S e c t i o n  3 (3) ( c )  . page 8 ,  l i n e s  12-13 

" t h e  b a r r i e r  and t h e  r i d j o i n i ~ i g  l and  t o  d e t e r m i n e  if a ree3eneble-and 

s a g e  p o r t a g e  r o u t e  i ~ n e c e s s r i r y  

S e c t i o n  3  ( 3 ) ( d ) ,  page 8 ,  l i n e  15-16 I 
I I  S u p e r v i s o r s  s h a l l  make a  w r i t t H 1  f i n d i n g  of the -wes t -epprepr iaee  

whe ther  a  p o r t a g e  r o u t e  is  needed and t h e  most a p p r o p r i a t e  r o u t e  i f  

i f  one i s  necessa ry1 '  
(i 

S e c t i o n  3  (3) (e )  , page 8 ,  l i n e  21 1 
"cos t  o f  e s t a b l i s h i n g  a p o r t a g e  r o u t e  around n a t u r e &  e x i s t i n g  a r t i f i c i a l  

I 
I 

b a r r i e r s t 1  
I 

2. SurEace Water 

~ e c ' t i o n  1 ( l o ) ,  page 4 ,  l i n e s  21-24 s t r i k e  

S e c t i o n  1 ( 8 ) ,  page 3 ,  l i n e s  23-24 
I 1  o r  i n c i d e n t a l  u s e s ,  w i t h i n  t h e  o r d i n a r y  h i g h  w a t e r  mark o f  t h e  w a t e r s t 1  

I 

- . . I 

3. &.$-based A c t i v i ' r i e s  -- I 

S e c t i o n  1 ( a ) ,  page 3 ,  l i n e  1 8  
11 s u r f a c e  waters: f i s h i n g ,  h t t ~ ~ i n g ,  swimming, f l o a t i n g "  

S e c t i o n  2 ( 2 ) ( d ) ,  page 6 ,  l i n e  3  

"big-game h u n t i n g  " 

S e c t i o n  2  ( I ) ,  page 5 ,  l i n e  2 

"Subsec t ions  (2)  threugh-f43 and (3)"  

S e c t i o n  2  ( 3 ) ,  page 6 ,  l i n e  4-6, s t r i k e  

l i n e  7 - chhnge (A)  t o  (E)  

l i n e  8 - change ( B )  t o  ( F )  
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My name i s  Chuck Rein. I am a rancher from Melville, Montana. 

Since the Dearborn and Beaverhead r ive r  lawsuits, the p r i v a t e  property r ights  

of many Montana c i t izens ,  whether or not they a re  involved in agr icu l ture  have 

been in jeopardy. Many questions have been raised . by . these cases, and now i t  i s  

your turn,  as our duly elected representatives t o  answer the'questions and address 

the issue based on your own knowledge and by hearing and/or reading informative, 

well researched testimony. Some of the areas tha t  I f ee l  need, to  be addressed in- 

clude b u t  not 1 irnited to  acquiring prescriptive easement by, recreational use, 

1 imiting landowners 1 iabi l  i t y  and defining the h i g h  water mark. These issues 

require technical and legal analysis a n d  terms to  address them.properly, thus,  

I won't attempt t o  do tha t  in t h i s  paper. I will however describe how I ,  as a 
. . 

rancher who l ives  i n  the footh i l l s  of  the Crazy Mountains, near the head of the 

Sweet Grass Creek, i s  affected by the Supreme Court decisions . regarding . stream 

access. The Rein family has owned t h i s  property for  bver iinety'yearS,my grand- 

. f a the r  having s e t t l e d  here. i n  1893. As f a r  as I know access'.to t h i s  piece of 
. . 

'stream has never bee'n dtnied, except dur ingt imes  of extreme.fire da,nger or  

when the number of fishermen using our property ( f r ee  of charge) was s o  great 

we-denied access to  any additional sportsmen for  t h a t  par t icu lar  weekend. I 

feel t ha t  by opening most surface water in Montana t o  .public access, many 

beautiful. streams, such as the Sweet Grass, will become overcrowded. Such over- 

crowding will harm the resource in several ways. The f i sh  population i s  b e i n g  

depleted f a s t e r  than i t  i s  reproducing i t s e l f  now - even with the  number of 

fishermen being control 1 ed. What will happen to the :resource i f .  the number of 

fishermen i s  1 e f t  completely unchecked? What wi l l ,  happen to the ecosystem i f  a 

1 iberal  def in i t ion  of high water mark i s  adopted? I f  recreat ionis ts  a r e  allowed 

to  use the flood p1ai.n they may be able to  camp and picnic on my f i e lds  or worse 

yet  i n  my backyard. The s i tuat ion I j u s t  described was possibly extreme, b u t  

weren't the Supreme Court cases also extreme? As a conservation d is t r ic t super-  
1 1 3  
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T visor  for  over eight years,  I 1 i ke the definit ion of highwater. maik used by the 

conservation d i s t r i c t s  t o  administer SB 310, the Natural Streambed and Land 

Preservation Act of 1975. I hope what ever version of a b i l l .  t h a t  comes out 
. . 

of t h i s  committee it has t h i s  def ini t ion o f  h,ighwater mark. 

One of the  inherent problems with pub1 i c  access i s  the i n a b i l i t y  t o  con- 

t r o l  who uses the property. In such cases the person who abuses his r ights  

( i p ~ u i i ~ g  from experience the percentage of t h i s  type of person i s  smal l )  ad- 

versely affects  the  resource for a l l  who want t o  enjoy i t  as 'wel l  as those 

who depend on i t  fo r  t h e i r  1 ivel ihood. Strong l i t t e r i n g  and t r e spass  laws 

would he1 p protect o u r  beautiful natural resources.. 

Members of the co'mmittee, seldom does an issue of such magnitude and im- 
. . 

portance come before the l,egislature.' . . I  urge you . to  carefu l ly  examine the . 

f ac t s  a n d  make your f ina l  decision in a manner tha t  will strengthen pr ivate  

property r ights ,  promote good landowner-sportsmen re1 a t i o n s ,  and preserve and 
. . 

protect  Montana's valuable natural resources. I urge  you to kill H . B .  265. 

Thankyou. . . .  

- 
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To Flm and Fish 
T HE ISSUE IS SETTLED. Fisherman and 

others have the right to float and fish 
, boatable waters in Montana. So says the 

Montana Supreme Court in a recent deci- 
, .  , .  - 3 -  - . Y-." ..,. 

a:: . - 
h i m .  That decision could be appealed in 
the U.S. Supreme Court, but a successful 
appeal is unlikely. 

\ .Public use of navigable water in the 
U.S. is as American as the Constitution. 
Srate after state has affirmed and re-af- 
firmed the principle of law, and there is 
little likelihood that the American way 
will change. Nor is it likely that the Ca- 
nadian opening of salmon rivers to che 
public will change either. 

And the North American way of  han- 
dling waters for the use of the public is a 
benefit ro fishermen, despite some excep- 
tions, and despite the contention by eli- 
tists that quality fishing can only exist on 
private waters. 

Lawyers say that the original public use 
of waters in North America was a practical 
necessity: Rivers were the thoroughfares of 
commerce and travel in the wilderness; 

a they were, in effect, the roads. Rivers that 
were navigable were part of the public do- 
main. In most states today that principle 
of law maintains. It  means thar in  most 
stares fishermen may fish boatable waters 

. otherwise inaccessible due to the rights of 
landowners. 

There is more to the issue of private 
versus public ownership of the waters. Re- 
cent hisrory has shown that public use of 
the waters may be its single best chance of 
salvation as quality trout water. The  rea- 
son lies in the polirics of water use. Fish- 
ermen, especially fly fishrrmen, comprise 
rhe only political force, albeit small, for 
consenation and preservation of quality 
trout waters. Their involvement comes at  
a time when projects threaten to  take 
thousands of acre-feet of western water and 
when priceless North Coast rivers in 
northern California are being eyed jeal- 
ously by southern California developers. 

Rivers have few friends. But in the van- 
guard of those few are the fishermen. 
Their love for moving waters and the trout 
that thrive there is the very foundation of 
fly fishing itself. Initially in his youth.. rhe 

- .- - 
A. . .- - . - - __ - .- . . 
-=_-. - - . .. .- - 

--.rE- -- - - .  - .- - q- 

.. .. - -. -. .q::g-: -:... , -. , - - - 
__. _ ' 4* .. . - .. - - I I 

so on the list are the Great Lakes cold- 
fish bring the tisherman to the water and water fisheries restorations, the Columbia 
the beauty of the surroundings, the clean River salmon and steelhead maintenance 
blue-ribbon waters and their trout, call projects, the Connecticut River Atlantic 
him back. salmon .restoration and the multi-billion- 

To deny fishermen, especially fly fisher- dollar clean-up projects under the Clean 
men, the use ofwacers is to deny the rivers Waters A c t h a t  have made such rivers as 
their friends, the political allies who will the Susquehanna and the Connecticut fit 
fight destructive, ill-conceived water proj- once more for fishing, boating and swim- 
ects. ming. A11 are publicly financed projects on 

Does this mean thar the day of the, pri- publicly fishable waters. No such projects 
vate trout club and private property is could have been sold to the Congress with- 
over? Each has its place. Closed privare out the public's belief that the waters were 
waters have been a fixrure of American worth saving, saving for the public's use of 
fishing since the beginning. But the vast them. 
majority of fishing in the U.S. is done on Public fishing access to water is funda- 
public waters, both stream and lake, and mental to  the preservation of our waters 
virtually all large-scale consemation and and their fisheries. The  Montana Supreme 
resrorarion projeccs are funded by the pub- Court decision re-affirms that basic Amer- 
lic and depend on public waters for their ican way ~ f d o i n g t h i n ~ s ,  a way that exists 
success. in few other countries of the world. We fly 

The list of public-water conservation fishermen who travel and fish those Mon- 
and restoration successes is long. On that tana rivers, and who appreciate their rare 
list is the notably successful Yellon~stone quality, have a victory to celebrate. 
River cutthroat trout special catch-and-re- 
lease management in 'I'ellowstone Park. -2- RtzjoALT J U D I C ~ ~ ~ ~  C O M M I ~ E ~  
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rhew Right Is Wrong 
I 

- 

I am disturbed by your recent endorse- 
ment of the Monrana supreme court rul- 
ing. It is difficult to believe rhat a fly- 
fishing magazine could sink to such a low 
level of editorialism without at least vig- 
orously tying the Court's decision to 
catch-and-release. You must realize that 
the court's decision may rest~lt in the grad- 
ual decline of the great wild trout fishery 
we know in hlonrana. 

Isn't it a 'plain and simple fact that 
when wild trout water becomes more ac- 
ccssihlc to the general public, the sport for 
everyone suffers? Isn't it true that when 
floaters have access to big fish we wad& 
can't reach during early season's high wa- 
ter, the trout become more vulnerable to 
meat fishermen! Those are hardly "elitist" 
concerns as you would describe them in 
your edirorial. ' 

Witness the Madison River. That river 
was closed for several years to give it a rest 
from floaters. A vigorously enforced carch- 
and-release program has begun to restore 
the hladison and Yellowstone Rivers, bur 

serve wild trout habitats brjhr resrori~rion 
becomes necessary? When are we going to 
learn that simple fact! Why do we anglers 
always have to settle for less when rhere 
are so many examples of what can happen 
with unenlighrened management of trout 
fisheries. 

Your edirorial seems to confuse public 
water conservarion with a fund;~mcntal 
American right to hold property. 

For instance, how will r l ~ e  court's deci- 
sion apply to the three miles of hlonrana 
river I fish every year? The rancher owns 
both banks and pays taxes on the river 
bottom. ,He regulates the fishing to "flies 
only" and all rainbows under 20 inches 
must bc released. I t  is the type of fragile 
water that could easily be destroyed in just I 
one season by unprincipled floaters. Is ~t I "the American way of doing rhings," as 
you insist, to permit floaters unbridled ac- 
cess to such fishing? I 1 I hope that the Montana Department of1 
Environmental Protection moves forward 
wirh a progressive form of tax incentives. 
to prevent open land from falling into the 

Mother Nature can never be supplanted by hands of developers, private or govern-. 
any restoration program. mental. That process. coupled with a fur- 

Witness the decline of t h e ,  Bighorn ther vigorous application of carch-and- 
River. That river was recently 0prnt.d to release on all wild trout water w ~ l l  be the 
the floaters you defend. Professional only method to preserve wild trout fishing. 
guides, who insist rhat their clients release for future generations. 
fish, acknowledge rhere is already a decline The issue is nor dead. There is a Sage 
in the size of fish being captured. Fishing Brush rebellion going on in Monrana. I 
pressure, coupled with this year's unfor- hope the court's decision is reversed and 
runare Bighorn fish kill, may result in a have no reason to celebrate with you your 
further decline in the quality of fishing compliance wirh the special interests who 
there. have ~ u s h e d  "The Right to Float and 

Isn't it better, and less costly, to pre- p-.-------. - -.- . 

- i t ~ s h .  I can only hold them in cantenlpt 
of a basic sporting ethic: Respccc land- 

1 ~ ~ w n c t ' s  r1gl1r5. 
ERWIN S. EDJ:LMAN 
Cornwall. Cunn. 

Rrxulatury  pout^^ brlon~ to bufh rfufr urid 
/r&ul ~oc~er?ltlrrnN. Catch-und-rrlw~r j i~hcr lr~  
r?una~umrnt is rotld~ctrd by thr rtatrs (und thr , 

Jd in l;llc~u~~tr,rrc Purk) utrrlcr rrgulutur~ puu,- 
err. Fishrrirs ~unagrntrnt IJ a firnctiun uf thr 
Jtate ( and  /r&a/) u i fdfI / i  u.Ly"C~ri ulrd hus 
r~othit l~ to r l ~  ui th  the c ~ ~ r r s t i t u ~ i ~ t ~ u l  r ighf~ 
q ~ r s t i ~ r  A l t  luirh by rhr Nuntuna court. Thr 
Alonturta & C I J ~ U ~  rljd &ul dlrr~.tly u i th  prixutc 
poprrty rights LWIIIS pub/;(. UCCYJS r ighr~. A r ~ d  
only a cunrtiturional conr~rntion in Aluntut~u, 
nor the Monrana legislature, run c h d r ~ ~ r  the 
court &cision. 
JOHN RANDOLPH, EDITOR 

Tight Lines.. . 
rather than pushing in one direction only. 

Meanwhile, let's get with the program. 
I don't intend to burn candles at night or 
go back to the horse and buggy. 
J I M  JONES 
Anaheim, Calif. 

Whose Rights? Z& 
I was pleased to note the rebuttal pre- 

sented by D.Y. Barrer of Rockville, Mary- 
land ro your December 1984 edirorial. As 
an out-of-state visitor to our trout 
streams, he has made a better assessment 
of the effects of the Montana supreme 
court ruling to open all trout streams for 
recreational use than have many natives. 

Perhaps the court's decision was meant 
to force the state legislature into action 
and we had better hope that ir does see fit 
to do so. I t  is now common talk in coffee 
shops and tackle shops that "such and so 
of a landoa~ner will nor be able to keep me 
out now!" This attitude exists even in 
cases where the landowner interest is 
purely an effort to protect the resources 
rhat fly fishermen cherish. 

An aspect of this decision that no one 
has addressed is how cattlemen will con- 
trol livestock on landholdings crossing , 

creek and river bottoms where the erection, 
of barricades or fences, which is now for- 
bidden, would interfere .with whatever . 
boats the so called recreationists want to 
put up or down that same stream? W h o  

. will pay for the special devices needed? I t  
appears to  this writer that all of us who 

I use and enjoy wildlife and fishing are fail- 
ing to see the contribution made by private 
landowners to these resources. Like Barter, 

1 I am far from jubilant. All sportsmen bet- 
ter think this matter through carefully 

i and support legisl?rive efforn to overturn 
this decision. 
ART AYLESWORTH . 
Ronan, Monrana 
The "legislative efforts" you refir to are of no 
lrgal signr&nce i n  thir case. Since this is  a 

a constitutional issue, the state legislature can a5 
nothing to aflect a change. Only a state consti- 
tutional congms has the legal pou,rr to anlend 
the state constiturion. THE EDITORS 
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! 4 T O  t h e  Senate J u d i c i a r ~  ~ o r c a i i t e e ,  ?;Tbntr.!a L e g i s l z t u r e ,  Helena,  m. 
I an! Byrovl G r c s f i e l d  from Big Timber, lit. For  50 g e a r s  I l i v e d  ' on r a i c h e s .  The f o l l o w i n g  25 have been spent i n  a ~ ~ 1 a . 1 1  t o m  of about - - - 

170.2 populz t ioc .  )-;'ve f i s h e z  hsn t  e r a 1 1  ay l i f e  and have cznoed 
1 

G u t  75 m i l e s  of  t h e  Yeilol:rstone, 165 r r i l e s  of t h e  : . f i ssour i  ( i n  i<ontana) , 
-d padfiled t h e  h e z d n a t e r s  of t l i e  X i s s i s s i p ~ i  as  ell as a l a k e  i n  Caqadz. 

/ Because of t h e s e  cont2.cts and expcrier;ces I f e e l  t h a t  I arz wel l  d 
/ qualifies t o  t a l k  aboat  t h e  d i f f e r e n c e  of  o g i n i ~ n s  between t h e  l a m  

/ 

owner ar.6 t h e  r e c r e a t i o n i  st ali= I - - 
To d a t e  s e r i o u s  problercs have been few and f ~ r  betvreen.. Hoaever, i f  

1 House B i l l  265 i s  passed at i t s  presen t  read ing ,  t h e  el lsuing compl-ica- 

t i o n s  m i l l  r e s u l t  i n  d i s t r u s t ,  l a c k  of cooyera t ion ,  p l u s  n e e d l e s s  e -qense  
t 
1 f o r  bo th  concerxed p a r t i e s .  

If t h e  b i l l  i s  passed as it now s t m d s ,  it w i l l  s e t  2 dangerous  

Oecedent--a .  s r e c e e e n t  t h a t  can i n h i b i t  o r  p r o h i b i t  t h e  freedorr of  c i t i -  
- -...~-- --- .-/ -- - -. --. - -  

/--- -._ 1 zens  every~:liere. ( There  i s  no doubt biit t has t h e  r i g h t  s o f  t o d a y ' s  l a d  j 
/ 

l e e r s  would c o t  be quest ioned i f  t h e  I n d i m s f  rights t o  t h e  bed o f  t h e  / 
I \ Big H d n  E ive r  hzd not  been t aken  from thez .  
-------- - - --.-A - - - .-/*- -I - 

I sugport 90use B i l l  265 i f  anended by Senzt e  B i l l s  415, 421, and 

224, F a i l i n g  t h i s ,  I h e a r t i l y -  endorse k i l l i n g  t h i s  s m e  b i l l  i n  o r d e r  

t h a t  a g r e a t e r  n m b e r  of peo?le  i n  t h e  St2t.e o f  f ~ o n t a n a  can  b e c o ~ e  more 

i n f o r z e d  azd knonleegezble.  by t h e  next l e g i s l z t i v e  sesg ion ,  It i s  of t h e  
I , u tnos t  i ~ p o r t m c e  t h a t  a b i l l  wi th  such fa r - reach ing  consequences re- 

I 
c e i v e  t h o u g h t f u l  and d e l i b e r a t e  cons idera t ion .  Ye need a b i l l  t h a t  i s  

p a l a t a b l e  f o r  t h e  I m d  ovmer and a l s o  re,o,sonable f o r  t h e  r e c r e a t i o n i s t .  

EXHIBIT NO. 3' 7 
, DATE -- 

BILL NO M.B. 2 6 5  





PIioNE : 57.32- 63.3S, l 73 a - - ~ ~ a p ,  7 . 7 2 - & ~ 2 ~  
/ 

REPRESENTING WHOM? FgkA 

DO Y O U :  SUPPORT?  AMEND? OPPOSE? X 

SENATE JUDICIARY COMMITTEE 
DHlBn NO. 9 - 
DATE 8 3 Of 8s- 
BIK NO. 4.8. 265 

5 2 3 -  



'\ 
' March 7, 1985 
. I 

. Senator Joe Mazurek 
Chairman 

ena t e  J u d i c i a r y  Committee 
I ( State c a p i t o l  

Helena, Montana 59620 

Re: House B i l l  265 

Dear Chairmall: 

Back i n  the 70's a House B i l l  which s ta ted  "Stand i n  the middle o f  a  stream and as 
f a r  as the eye can see s h a l l  be open t o  p u b l i c  recreat ion"  met a hard and f a s t  defeat. 
H.B. 265 i s  b u t  another attempt t o  accomplish the same resu l t s .  The f i r s t  step t o  
ob ta in  f r e e  and uncontro l led use o f  p r i v a t e  property. I have heard a s i g n i f i c a n t  
number o f  r e c r e a t i o n i s t s  s tate;  "We w i l l  go a f t e r  the w i l d l i f e  next," "Get as much 
as we can t h i s  time, the r e s t  w i l l  fo l low,"  "We want u n r e s t r i c t e d  hunt ing too," etC. 
e tc .  I f  successful,  God help the rancher-farmer. 

H.B .  265 w i l l  open a Montana playground, no t  on ly  t o  res ident ,  i t  g ives the key t o  our 
land t o  w e l l  over 200 m i l l i o n  U. S .  res iden ts  t o  indulge i n  f ree,  u n r e s t r i c t e d  and un- 
l i m i t e d  water r e l a t e d  recreat ion.  Thousands o f  m i les  o f  add i t i ona l  r i v e r s ,  creeks, 
t r i c k l e s  o f  water and even d r y  stream beds and thousands o f  mi les o f  p r i v a t e  proper ty  
land c o r r i d o r s  w i l l  become as p u b l i c  as a Chicago c i t y  s t r e e t  r e s u l t i n g  i n  a mu l t i tude  
o f  landowner problems. 

Most d ishear ten ing i s  the tak ing  of p r i v a t e  pCoperty from one andl,giving i t s  use t o  
another w i thou t  due process and copensation, a  shocking r e a l i t y .  

(. Landowners w i l l  l o s g  the r i g h t  t o  c o n t r o l  land he owns and the r i g h t  t o  p r o t e c t  the 
stream, bank and c o r r i d o r  resource. 

Taking w i l l  r e s u l t  i n  an o v e r a l l  l oss  o f  l and  value est imated by many t o  amount t o  
between ten  and f i f t y  per  cent and amounting t o  m i l l i o n s  and q u i t e  poss ib ly  hundreds 
o f  n l i l l i o n s  o f  d o l l a r s  o f  tax value proper ty .  "Streamside p roper ty  i s  the most valuable" 
A severe blow t o  an already d e ~ r e s s e d  a g r i c u l t u r e  economy. 

Loss o f  land value w i l l  severely r e s t r i c t ,  and poss ib ly  preclude, the a b i l i t y  of the 
farmer-rancher t o  ob ta in  operat ing c a p i t o l  loans. W i l l  tax  r o l l s  r e f l e c t  t h i s  deprec- 
i a t i o n  o f  land value? Landowners w i l l  su re ly  be e n t i t l e d  t o  and r i g h t f u l l y  request 
a reduct ion o f  land taxes, another blow t o  our  etonorny. 

Streamside proper ty  now considered t o  be very valuable, w i l l  become a l i a b i l i t y .  
What incen t i ve  w i l l  remain t o  own land t h a t  has become a det r iment? A l l  a t  a  t ime 
when Montana searches desperately f o r  revenue. 

H . B .  265 i n  essence impl ies t h a t  landowners do n o t  have the a b i l i t y  t o  manage and 
con t ro l  and proposes t o  t u r n  management over t o  the  Department o f  Fish, W i l d l i f e  
and Parks. Some landowners apparent ly  agree and they should do so. The Department 
have f o r  some t ime been s o l i c i t i n g  landowners t o  p a r t i c i p a t e  i n  such a program 
c u r r e n t l y  i n  e f f e c t  and I suggest those who des i re  t h i s  program con tac t  the Department 
fo r  vo luntary t u r n  over f o r  p u b l i c  use. Try i t  on a two year  t r i a l  basis. They don ' t  
need H.B. 265. L e t  those o f  us who have been gaurdians o f  the resource remain i n  
con t ro l .  We d o n ' t  need H.B. 265 e i t h e r .  

The general p u b l i c  c u r r e n t l y  have f r e e  use o f  w e l l  over 30 m i l l i o n  acres of p u b l i c  
1and.and i t s  waters. (we l l  over 1/3 o f  Montana) H.B. 265 expands t h i s  dec is ion t o  
inc lude thousands o f  mi les o f  stream beds, banks and endless c o r r i d o r s  through p r i v a t e  
property. A t r i c k l e  o f  water a  f o o t  wide, running f o r  t e n  m i les  through a ranch and 
choked w i t h  brush a h a l f  m i l e  wide, even t o  the p o i n t  o f  making the water inaccessible, 
w i l l  become a one h a l f  m i l e  wide c o r r i d o r  f o r  hunt ing b i rds ,  water fou l ,  gophers and 
poss ib ly  B ig  game i n  a d d i t i o n  t o  dragging a boat  and p rov id ing  access t o  a neighbors 
proper ty  o r  p u b l i c  lands, The brush t h a t  chokes a creek i s  a  d e f i n i t e  b a r r i e r  as long 
as the creek o r  i t s  bed i s  wide enough t o  p u t  your foot  i n .  

Free access sounds beau t i fu l  t o  some urban dwel lers  who have always wanted t o  f i s h  
t h a t  creek on Joe's place; the problem i s  t h a t  i t  a lso  sounds good t o  C a l i f o r n i a  and 
l i k e  s t a t e  res idents where the resource was depleted years ago and t h e  vast  m a j o r i t y  
of i n l a n d  (what l i t t l e  i s  l e f t )  i s  o f  p lanted f i s h .  When the res iden t  heads fo r  
h i s  f a v o r i t e  ho le on Joe's place there  could w e l l  be several hundred ahead of him. 
If one thousand people decide t o  invade Joe's proper ty  f o r  f i sh ing ,  hunt ing o r  making 
mud b a l l s .  Men, women, ch i ldren,  ca ts  and dogs, there i s  no p r o t e c t i o n  f o r  Joe who 
has l o s t  con t ro l  except f o r  paying taxes and l i a b i l i t y .  



' , 
Page 2 H.B. 265 . * 
How long w i l l  i t  be before t r o u t  f i n g e r l i n g s  t h a t  had a sanctuary on 
e replaced by p lanted t r o u t ?  I had a t a s t e  of p lanted streams dur ing  occasional 

' v i s i t s  t o  a cons t ruc t ion  j o b  i n  C a l i f o r n i a  years ago. " Q u i t e  a comedy1' No f i s h  and 
t h e  streams were jammed, the Department of F i s h  and Game under p u b l i c  pressure would 
p l a n t  streams, t rucks would be fol lowed t o  p l a n t i n g  s i t e s  and dump f i s h  i n  whi le  a 
horde of a d u l t s  and ch i ld ren  were f i l l i n g  t h e i r  sacks, a  simple a c t  w i t h  a r t i f i c i a l l y  
fed t r o u t .  Two days l a t e r  no f i s h .  W i l l  t h a t  be our  tomorrow? I s  Montana being 
taken over  by Trout  Unl imited, Audubon and r e c r e a t i o n i s t s  from s ta tes  where the 
resources were exp lo i ted  t o  near e l i m i n a t i o n  years ago? 

Where w i l l  funding come from t o  implement the  enormous a d d i t i o n a l  burden placed on 
the Department o f  Fish, W i l d l i f e  and Parks and law enforcement agencies t o  enforce 
tresspass laws, t o  answer c a l l s  f o r  help from landowners, t o  f i l e  charges, t o  p l a n t  
hatchery t r o u t ,  t o  buiTd and operate hatcher ies,  t o  expand a d m i n i s t r z t i v e  personnel 
and o f f i c e  bu i ld ings ,  t o  employ a d d i t i o n a l  wardens? The number o f  Game wardens are 
severe ly  l i m i t e d  a t  t h i s  time and I have heard several complain o f  being severely 
r e s t r i c t e d  on t ime and mileage allowance. The res iden t  of course w i l l  be faced w i t h  
reduced 1 i m i t s ,  h igher  1 icense fees ( s t r o n g l y  opposed) poss ib le  drawings, etc. Remember 
a l l  water r e l a t e d  p lay  and rec rea t ion  (except f i s h i n g  and hunt ing)  i s  free, no l icense 
requi red,  no i d e n t i f i c a t i o n  and o n l y  a s l i g h t  penal ty ,  i f  any, f o r  trespass. 

i There i s  l i t t l e  i n  the l i a b i l i t y  sec t ion  t o  fee l  secure about. I have witnessed law- , 
s u i t s  where misconduct and negligence was successfu l ly  claimed because the owner o f  I 

equipment, mate r ia l  o r  an excavation should have known t h a t  a  c h i l d  may be tempted t o  
p l a y  on the equipment etc. and should have p roper l y  precluded e n t r y  t o  the area. I f  
you a re  requi red t o  leave a t r a c t o r  near a stream c o r r i d o r  o r  i n  i t  because o f  a  break- 
down and a c h i l d  cl imbs on i t  and gets h u r t  o r  a  c h i l d  goes t o  p e t  a  c a l f ,  o r  o ther  

(. ln ima l ,  and i s  maimed o r  k i l l e d  by the  mother o f  such, you may w e l l  be l i a b l e  and the 
r e c r e a t i o n i s t  could e a s i l y  wind up becoming owner o f  your land. You may be required 
t o  fence around the cor r ido r .  I 
I f  the s t a t e  wants our land f o r  p u b l i c  use, l e t  the  s t a t e  use due process, l e t  the 1 
s t a t e  supply landowner l i a b i l i t y  insurance t o  p r o t e c t  the landowner from the recrea- 
t i o n i s t  who w i l l  be using camp f i r e s  t h a t  cou ld  e a s i l y  burn you out.  

I f  the Supreme Court dec is ion i s  ambiguous l e t  them c l a r i f y  it. I t  i s  t h e i r  dec is ion 
We can l i v e  w i t h  i t  u n t i l  c l a r i f i e d ,  why c a n ' t  the  r e c r e a t i o n i s t ?  Ask yourse l f  why 
would the r e c r e a t i o n i s t  and the C o a l i t i o n  work so hard t o  g e t  H.B. 265 passed i f  there 
wasn't  enormous gain i n  i t  f o r  them? 6 

Dur ing the  C o a l i t i o n ' s  lawsui t  they were o f t e n  quoted as s t a t i n g  they on ly  wanted use 1 
o f  f l o a t a b l e  streams, how q u i c k l y  des i res change. On o r  about January 26, 1985, 
J e r r y  Manley, President and Tom Bugni, Vice Pres ident  and Secretary  Treasurer o f  the  
C o a l i t i o n  f o r  Stream Access sent o u t  a  l e t t e r  threatening t h a t  i f  B i g  Game hunting 
i s  de le ted  from H.B. 265 the C o a l i t i o n  would have the  b i l l  k i l l e d .  The March 1, 1985 
issue o f  the  B i l l i n g s  Gazette s ta tes  the group have reconsidered i t s  t h r e a t  and quotes 
Tom Bugni; "We would not  go so f a r  as t o  k i l l  the b i l l  because o f  t h a t  issue" "We 
fee l  we have got  too much t o  lose  " unquote. That lad ies  and gentlemen proves our 

E 
case t h a t  H.B. 265 gives away f a r  more than the Supreme Court dec is ion.  I 

Ralph Holman, landowner, rancher 
McLeod, Montana 

1 
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We oppose HB265 f o r  t h e  f o l l o w i n g  r e a s o n s :  

The landowner w i l l  no l o n g e r  have c o n t r o l  of h i s  l a n d  which h a s  
been taken w i t h o u t  compensa t ion .  He w i l l  s t i l l  have t o  pay 
t a x e s  on t h e  s t r e a m  b e d s .  

He canno t  p o l i c e  h i s  p r o p e r t y .  He, f o r  t h e  most p a r t ,  h a s  k e p t  
h i s  l a n d  f r e e  of ga rbage  and h a s  been concerned  f o r  the  b e a u t y  
of t h e  l a n d .  No o t h e r  h e l p  is e v i d e n t  f o r  p a t r o l i n g  s t r e a m s .  

HB265 goes  f a r  beyond t h e  Supreme Court  r u l i n g  which a l l o w s  
p u b l i c  a c c e s s  t o  n a v i g a b l e  s t r e a m s .  I t  was no t  i n t e n d e d  t o  
a l l o w  p u b l i c  use of s m a l l ,  f r a g i l e  s t r e a m s .  

I f  p a s s e d ,  t h i s  b i l l  w i l l  make i t  n e c e s s a r y  f o r  landowners  t o  
f e n c e  the  s t r eam banks  t o  i n d i c a t e  t o  t h e  pub1 i c  t h e  h igh w a t e r  
marks .  

I f  t h e  s t a t e  would condemn t h i s  l a n d ,  then t h e  landowner would 
be g i v e n  something f o r  h i s  l a n d  and a l s o  r e l i e v e d  of 
r e s p o n s i b i l i t y  and t a x e s  on i t .  As the  b i l l  r e a d s ,  t h e  l a n d  
w i l l  be taken from h i m  by f o r c e .  

v 

.. 
J e a n  P a r s o n s  
Ruper t  P a r s o n s  

Box 85 
Cascade ,  MT 59421 
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SENATE JUDICIARY COMM 
MHlBJT NO. ,-- - 

-- 

W I T E ~ ~ O  -- 8 8 s  

#U WOF-Hr& al 
T E S T I M O N Y  b e f o r e  t h e  Senate J u d i c i a r y '  Committee., , a r c  3 

1985, Helena, Montana, by  L o r e n t s  G r o s f i e l d ,  c a t t l e  r anche r  
*- 12;. . 

from B i g  Timber, Montana. ,,, [ ,- 

J ,. 
, ~ncf:!,. *.* . 
.-K!s. ** :- 

M r .  Chairman, Members o f  t h e  Committee: 
. >. . . 

I appear h e r e  t o d a y  i n  oppomi t i on  t o  HB 265 p r i m a r i l y  
because I b e l i e v e  t h a t  i t  i s ' n o t  r r e c r e a t i o n a l  a c c e ~ s  b i l l ,  
b u t  a l a n d  r e f o r m  b i l l .  An a t fempt  has been made i n  t h i s  
b i l l  t o  g r e a t l y  expand two s p e c i f i c  Montana Supreme c o u r t  . 
d e c i s i o n s  i n v o l v i n g  two s p e c i f  ic"f a c t  s c e n a r i o s  on t w o  s p e c i -  
f i c  s t ream segmer.ts. -x 8 . . . 

*, y-:, -7.3-,. f * 
. . 

On t h e  a f t e r n o o n  o f  December 7, 1984, i n  a  p r e s e n t a t i o n  
on t h e  s t ream access  i s s u e  t o  t h e  Water Forum h e l d ' h e r e  - -  ' 

i n  Helena p r i m a r i l ;  f o r  t h e  of' i ncoming  l e g i s l a t o r s ,  ' 
Ch ie f  J u s t i c e  Frank  f o l l o w i n g  s ta temen t :  
"Don ' t  o v e r a n a l y z e  t h e  c o n t e x t  o f  t h e  s p e c i -  
f i c  +,acts." - 

i, 
I n  HB 2 6 5 ,  we see r e f e r e n c e  to a l l - t e r r a i n  v e h i c l e s ,  b i g  

game h u n t i n g ,  o t h e r  hun t i ng ,  duck b l i n d s  and o t h e r  permanent 
s t r u c t u r e s ,  o v e r n i g h t  camping,<pnd non-water r e l a t e d  p l e a s u r e  
a c t i v i t i e s .  Wh i l e  t h e s e  activities may be addressed d i f f e r -  
e n t l y  on C lass  1 and C lass  2 w r t r r s ,  f submi t  t o  you t h a t  
none o f  them were i n  t h e  m c o n t o x t  o f  t h e  r p m c i f i c  f a c t s "  . - 
o f  e i t h e r  of t h e  cases. . 

i . - 
I n  HB 265, we see r e f e r e n c e  t o  r e q u i r e d  means o f  p.ortage, 

easements t h a t  a r e  t o  be donated and c o n s t r u c t e d  a t  t h e  
expense of  landowners,  as requ i r .ed  by Conse rva t i on  ~ i s t - -  
r i c t s .  T h i s  i s  - comp le te l ys  o u t  'of  t h e  . con tex t  o f  t h e  sp.eci- 
f i c  f a c t s "  o f  t h e  cases. The C o u r t ~ s a i d  t h e  p u b l i c  c o u l d  
p o r t a g e  a r o u n d  b a r r i e r s  " i n  t h e - l e a s t  i n t r u s i v e  manner pos-  
s i b l e ,  a v o i d i n g  damage t o  t h e  a d j a c e n t  owner 's p r o p e r t y '  
and h i s  r i g h t s " .  That  is s u b s t a n t i a l l y  d i f f e r e n t  f r o m  saying 
t h a t  l a -downers  must p r o v i d e  and pay  f o r  p o r t a g e  means: 
One wonders how r e q u i r i n g  a landowner t o  p r o v i d e  p o r t a g e  
means a t - h i s  own expense can be c o m p a t i b l e  w i t h  a " l e a s t  
i n t r u s i v e  manner", e s p e c i a l l y  o n e - t h a t  " a v o i d s  damage t o  
t h e  a d j a c e n t  owner 's  propertym:=-;54is h o t  a  manS.s pocketbook,  
p r o p e r t y ?  . .. . .. . - .  .,.. $,-l..:- 

I ,  

t,- 

I n  HB 265,. on page 2, l i n e s  9-18, we see C lass  1 wa te r s  
d e f i n e d  as i n c l u d i n g  ' w a t e r s . t h a t  a r e  capab le  of  s u p p o r t i n g  
commercial  a c t i v i t i e s  as  d e f i n e d  b y  " p u b l i s h e d  j u d i c i a l  
o p i n i o n "  o r  " w i t h i n . t h e  meaning.of  t h e  f e d e r a l  n a v i g a b i l i t y  * 

t e s t " .  Which f e d e r a l  n a v i g a b i l i t y  t e s t ,  t h e  t e s t  Tor  t i t l e  
. o r  t h e  t e s t  f o r  commerce? Th'e t e s t  f o r  commerce has Seen 

used i n  t h e  f e d e r a l  Clean Water-'ct t o  i n v o l v e  a l l  wa te r s  ". *,"$j2i'"ti.f,.&&,: f J  
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3r p u r p o s e s  o f  c o n t r o l l i n g  pollution? 

~ h l s  has  been s u p p a r t e d  b y  " p u b l i s h e d  j u d i c i a l  o p i n i o n " .  
I h a v e  a l i s t  o f  I304 s t r e a m s  i n  Montana e a s t  o f  t h e  C o n -  
t:nental D i v i d e  t h a t  m F ? t  t h i s  c r i t e r i o n  f o r  p u r p o s e s  o f  
A r m ;  C o r p s  o f  E n g i n e e r s  j u r i s d i c t i o n  f o r  p u r p o s e s  o f  corn- 
f i e r ~ e '  One wanders  what t h e  p o i n t  i s  o f  d e f i n i n g  C l a s s  
2 s t r e a m s - - -  a r e  t h e r e  any?  I s u b m i t  t h a t  i t  wou ld  b e  a 
s h o r t  1 i s t .  .The C o u r t  r e p e a t e d l y  t a l k e d  a b o u t  w a t e r s .  " c a p a -  
b l e  o f  r e c r e a t i o n a l  use t t .  O b v i o u s l y  t h e  Justices f e l t  t h e r e  
w a s  a t h r r d  c l a s s  a+ w a t e r s  p o t  so c a p a b l e .  A t  any r a t e ,  I 

t h e t {  were  o n l y  t a l k i n g  a b o u t , t i v o  s p e c i f i c  s t r e a m  segments 
t h a t  d i d  meet t h e  t e s t  o f  b e i n g  " c a p a b l e  o f  r e c r e a t i o n a l  

/ 

J u d g e  H a s w e l l  s a i d ,  "Don ' t  o v e r a n a l y z e  t h e  c a s e s  o u t  o f  
I 

t h e  c o n t e x t  o f  t h e  s p e c i f i c  f a c t s . "  Why s h o u l d  t h e  L e g i s l a - "  
t u r e  go  s u b s t a n t i a l l y  beyond  the C o u r t  i n  d e t e r i o r " a t i n g  
t h e  r r g h t s  o f  p r o p e r t y  owners  a l o n g  s t r eams ,  a s  i t  i d  b e i n g  
ask ed t o  do i n  HB 265? 

I 
I 
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TESTIMONY b e f o r e  t h e  House J u d i c i a r y  Committee, January  
22, 1985, Helena, Montana, b y  L o r e n t s  Gros f  i e l d ,  c a t t l e  
rancher  f r o m  B i g  Timber, Montana. 

STREAM ACCESS---- 

. . 
A Landowners V i  ewpoi n t  

I ' 

L a s t  h u n t i n g  season, we hos ted  863 h u n t e r s  o n - o u r  
ranch. T h i s  number w ? s  a p p r o x i m a t e l y  an average r e p r e s e n t -  
a t ion ,  o f  t h e  - nnua l  number o f  h u n t e r s  w e  have h o s t e d  on 
ou r  r a n c h  o v e r  t h e  l a s t  t e n  years.  I n  a d d i t i o n  we have  
hos ted  w e l l  o v e r  one hundred days a n n u a l l y  f o r  o t h e r  r e c r e -  
a t i o n a l .  uses such as  f i s h i n g ,  h i k i n g ,  p i c n '  c i n g ,  and camping, 
n o t  t o  men t i on  s e v e r a l  hundred days of  horseback riding. 

' I n  o t h e r  words, o v e r  t h e  p a s t  t e n  years ,  we have hos ted  
w e l l  ove r  10,000 t o t a i  r e c r e a t i o n  days on ou r  ranch ,  NONE 
o f  whi.-h were charged f o r .  O n s t h e  c o n t r a r y ,  i f  anything, 
I have dona ted  a  t remendous amount o f  t i m e  and energy  ( n o t  

. t o  ment ion  money) t owa rd  t h e  r e c r e a t i n g  p u b l i c - - -  c o n s i d e r  
t h a t  i f  each r e c r e a t i o n  day demands o n l y  5 m inu tes  o f  my 
t i m e ,  I have donated  ove r  50,000 m inu tes  o r  833 h o u r s  o r  
104 work ing  days  o r  n e a r l y  one-ha l f  a d  an average working 
year  t o  t h e  r e c r e a t i n g  p u b l i c  l a n d  l e t  me t e l l  you, I r a r e l y  4 
g e t  o f f  w i t h  o n l y  5 m inu tes  b y ' t h e  t i m e  I ' v e  e x p l a i n e d  where  

. t o  go,  w h e r e - n o t  t o  go, where t h e  deer  r r e ,  where t h e  other 
h u n t e r s  a re ,  where t h e  " b i g  ones" are,  where t h e  c a t t l e  
are,  and so  on ) .  I n  f a c t  when you t h i n k  a b o u t ' i t ,  w h a t  
I ' v e  done, and what most r a n c h e r s  do, i s  t o  s u b s i d i z e  t h e  
r e c r e a t i n g  p u b l i c  t o  t h e  e x t e n t  o f  t h e  t i m e  and e x p r  'se 
i t  takes  me t o  accomodate t h a t  p u b l i c ,  

I d o n ' t  remember any year  when I was so g l a d  t h a t  h c n t -  
i n 9  season was f i n a l l y  over .  Not  t h a t  w e  had so many more 
prob lems t h a n  u s u a l  o r  t h a t  t h e r e . w e r e  so many more h u n t e r s  
t han  usua l .  I s u p p o s ~  t h a t a l i k e  most peop le ,  I become 
more consc i ous  o f  my t i m e  as I g e t  o l d e r  and r e a l i z e  t h a t  
I have less and l e s s  o f .  i t  l e f t ,  and one o f  t h e  q u e s t i o n s  
I have  t o  ask myse l f  i s  "Do I r e a l l y  want t o  c o n t i n u e  t o  
donate  the t remendous amounts o f  t i m e  t h a t  i t  t a k e s  t o  ac- 
comoda te . to  a h u n t i n g  season?" T h i s  seems e s p e c i a l l y  p e r t i -  
n e n t  i n  l i g h t  o f  t h e  k i n d  o f  t hanks  t h a t  I q e t  as an agricul- 
t u r a l  landowner f r o m  my s t a t q ' s  government ~n t h e  f o rm  o f  
t h i n g s  such as  t h e  s t ream access c o u r t  d e c i s i o n s ,  based 
as t h e y  were on t h e  Montana Department o f  F i s h ,  W i l d l . i f e ,  
a n d . P a r k 9 s  p r o p o s a l  t o  g r a n t  t h e  p u b l i c  an easement f o r  
r e c r e a t i o n a l  use  o f  a l l  t h e  s t a t e ' s  wa te r s  ( s i n c e  ou r  cons -  

says  t h a t  a l1 ,water .s  be l ong  t o  t h e  s t a t e  f o r  Che 

1 
n e f i c i a l  use  o f  i t s  peop le ) .  

EXHIBIT NO.- 

DATE 0 3 - 0 8 - g s  
'BILL NO. . u. 3. -2 6s e - 



i 

The t h a t  now some 

2 

r e c r e a t i o n a l  

SENATE JfJDICIARY COMMITTEE 
D(HIBIT NO. 53 
DATE_ 6 3 - 4 8 -  ~5 

BILL NO. . U . 8 .  L?L . 
e r s  would . . 

have you b e l i e v e  t h a t  u n l e s s  t h e y  a r e  guaran teed  t h e  f u l l  
e x t e n t  of  t h e  easement g ran ted . t hem by  t h e  c o u r t ,  t h e y  h a v e .  
n o t h i n g .  T h i s  i~ s i m p l y  n o t  t r u e .  I t  i s  e s s e n t i a l  t o  r e -  
member t h a t ,  s t a t e w i d e ,  r e c r e a t i o n a l  access  i s  wide.1 y  a v a i l -  
a b l e  on p r i v a t e  l a n d  when asked f o r - - -  t h e  i m p o r t a n t  i n g r e -  
d i e n t  i s  t h e  a s k i n g  o r  o t h e r w i s e  n e g o t i a t i n g  f o r  access  
pe rm iss ion .  To t h e  landowner  t h i s  i s  an e s s e n t i a l  p r i v a t e  
p r o p e r t y  r i g h t  t h a t  i s  v i t a l  t o  e f f i c i e n t  managementi To 
t h e  r e c r e a t i o n a l  u s e r  i t  i s  a  ma t t e r  o f  common c o u r t e s y  . 
as  well as, i n  many cases, o f  law. O i  c a u r s e  t h e r e  a r e  
those  s o c i a l  r e f o r m e r s  who f e e l  t h e y  s h o u l d  n o t  have t o  
ge t  p e r m i s s i o n  t o  use  p r i v a t e  p r o p e r t y .  Some even b e l i e v e  
t h e r e  s h o u l d n ' t  be any p r i v a t e  p r o p e r t y  and I won' t  even 
p r e t e n d  t o  t r y  t o  s a t i s f y  them. ~ u t ,  a l t h o u g h  t h e r e  a r e  . 
excep t i ons ,  most p e o p l e  r e s p e c t  p r i v a t e  p r o p e r t y  and appre-  
c r a t e  a i . d  e n j o y  t h e . p r i v i l e g e  t o  use i t ,  and t h e y  a r e  ca re -  
ful. And e v e r y  year  I g e t  l e t t e r s  o f  t h a n k s  f r o m  a l l  ove r  
Montana and many o t h e r  s t a t es - - -  t h i s  yea r  one h u n t e r  .wrote, 
"I j u s t  wanted you t m  know how much I a p p r e c i a t e d  b e i n g  
a b l e  t o  h u n t  t h i s  yea r  on you r  p r o p e r t y .  Your h o s p i t a l i t y  
makes me g l a d  I l i v e  i n  ~ o n t a n a ; "  That r e p r e s e n t s  a  sub- 
s t a n t i a l l y  d i f f e r e n t  a t t i t u d e - f r o m  t h e  one t h a t  my s t a t e ' s  

0. government has  been t a k i n g .  

Are landowners  cortcerned about t h e  s t r eam access c o u r t  
d e c i s i o n s ?  You b e t  t h e y  are.  Landowners a c r o s s  t h e  s t a t e  
a r e  deep l y  concerned about  t h e  k i n d  of p o l i t i c s  t h a t  t hese  
s t ream access d e c i s i o n s  rep resen t - - -  t h e  k i n d  o f  p o l i  ~ i c s  
t h a t  seeks t o  c o n f i s c a t e  p r i v a t e  p r o p e r t y .  T h e y ' r e  con- 
cerned about  t h e  i n c r e a s e d  expenses, w o r r i e s ,  and l i a b i l i t y  . 
exposure t h a t  t h e v  f a c e  because of b e i n g  f o r c e d ' t o  accomo- 
d a t e  t o  u n c o n t r o l l e d  r e c r e a t i o n a l  use o f  p o r t i o n s  o f  t h e i r  
lands .  . And t h e y ' r e  w o r r i e d  about  t hose  who w i l l  ta 'ke advan- 
t a g e  o f  t h e s e  d e c i s i o n s  f o r  t h e i r  own purposes.  . . 

Fo r  example, i n  coun t i ' e s  a l l  over  Montana, t h e r e  are ' 

f a r m s  and ranches  t h a t  were s e t t l e d  some g e n e r a t i o n s  aGo, 
and t h e  fprmsteads-- -  b u i l d i n g s , .  cor r .a ls ,  e t c .  --- were b u i  1 t 
near  t h e  wa te r  and t h e  p r o t e c t i o n  f rom t h e  e lemen ts  t h a t  
i s  p r o v i d e d  b y  r i p a r i a n  ecosystems. A long some r i v e r s  a.nd 
streams, many o f  t h e s e  r a n c h i n g  f a m i l i e s  a r e  now exposed 
t o  duck h u n t e r s  who f l o a t  down t hese  s t reams and b l a s t  away, 
w i t h o u t  r e g a r d ,  i n  many cases, . t o  t h e i r  p r o x i m i t y  t o  farm- . 
s teads  o r  f a r m i n &  o r  r a n c h i n g  a c t i v e  w o r k s i t e s .  Granted,  
i n  many cases  t h e s e  h u n t e r s  a r e  n o t  p u r p o s e f u l l y  sh .oo t ing  

e n  t h e  v i c i n i t y  of  t h e s e  c i rcumstances-- -  because o f  t h e  
a t u r e  o f  t h e  r i p a r i a n  env i ronment ,  i t  i s  o f t e n  d i f f i c u l t  

t o  see o u t  f r o m  t h e  s t ream a r e a  w e l l  enough t o  de te rm ine  
such c i r cums tances ,  and n o t  h a v i n g  had t o  secu re  p e r m i s s i o n  
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t o  b e  on t h e s e  p o r t i o n s  o f  p r i v a t e  l a n d  a h u n t e r  w m x ?  

r n e c e s s a r i l y  know when he was n e a r  a  f a rms tead .  B u t  t h e  
p o i n t  i s  t h a t  t h e r e  now i s  a p p a r e n t l y  n o t h i n g  t h e  l a  dow s r  
t a n  do t o  c o n t r o l  t h e s e  s i t u a t i o n s .  Some c o u n t y  a t t o r n e y s  
h a v e  even gone so  f a r  a s  t o  t e l l  l andowners  f a c e d  w i ' t h  t h i s  
k l n d  o f  p r e d i c a m e n t  t h a t  t h e r e ' s  n o t h i n g  t h e y  can do, . n o t  
even  ~f t h e  h u n t e r s  send t h e i r  dogs b e y o n d e t h e  h i g h  wa te r  - 
m a r k  t o  r e t r i e v e  game. P i c t u r e  y o u r s e l f  o u t  i n  yo'ur c o r r a l s  
e a r l y  some c o l d  morn ing  d o i n g  some c h o r e  when s u d d e n l y  you 
a r e  c o n f r o n t e d  w i t h  a  d e a f e n i n g  "Blam, blam,  lam" t h a t  
shatters t h e  mornr ~ g - - -  would you  be  p l e a s e d  w i t h  t h a t .  s i t u a -  
t i o n 7  T h i s  landowner  shudders  t o  t h i n k  o f  h a v i n g  t o  p u t  
up w i t h  such a  problem---  I'm s o r r y  t o  say  t h a t  I ' m  g l a d  
we d o n ' t  have  any ducks !  

From a  l andowner ' s  p e r s p e c t i v e ,  t h e  p r i m a r y  i s s u e "  
h e r e  i k  n o t  one o f  r e c r e a t i o n a l  o p p o r t u n i t y  b u t  o f  p r i v a t e  
p r o p e r t y  and t h e  c o n f i s c a t i o n  of p r i v a t e  p r o p e r t y  r i g h t s .  
Now some p e o p l e  w i l l  t r y  t o  t e l l  you  t h a t  t h e r e  h a s  been 
no c o n f i s c a t i o n  o f  r i g h t s  because l andowners  have n e v e r  
had t h e s e  r i g h t s  t o  b e g i n  w i th - - -  t h a t  i s  s i m p l y  n o t  t r u e .  

3 

Not o n l y  have l andowners  a c t i v e l y  c o n t r o l l e d  access  on s t ream I 
p o r t i o n s  o f  t h e i r  p r o p e r t y  f o r  g e n e r a t i o n s ,  b u t  t h e  p u b l i c  
has r e c o g n i z e d ,  r e s p e c t e d ,  and a b i d e d  b y  t h e  e x e r c i s e  o f  
t h a t  c o n t r o l ;  i n  o t h e r  words, h i s t o r i c a l l y  t h e r e  c e r t a i n l y  
has been a  r i g h t ,  a  . w i d e l y  r e c o g n i z e r .  r i g h t .  

A t  t h e  base of  t h e  access  t o  p r i v a t e  l a n d s  i s s u e  i s  
t h e  d l s t r n c t i o n  between " r i g h t "  and " p r i v i l e g e " ,  t h a t  i s ,  

I 
s h o u l d  r e c r e a t i o n a l  access  on p r i v a t e  l a n d  be  a " r i g h t " ?  
O n d  rs i t  i n  t h e  b e s t  i n t e r e s t s  o f  landowner -spor tsmen r e l a -  
tions. 2 f  p r o t e c t i o n  o f  r i p a r i a n  ecosystems, and o f  t h e  

I 
a q r i c u l t u r a l  economy, t h a t  t h e  p u b l i c  s h o u l d  b e  a b l e  go 
a s  i t  p l e a s e s  upon p r i v a t e  l a n d  and do what i t  p l e a s e s  r e -  
g a r d l e s s  o f  t h e  i n t e r e s t s  o f  t h e  l andowner?  Shou ld  t h e  

Depar tment  o f  F i s h ,  W i l d l i f e ,  and P a r k s  c o n t i n u e .  t o  p r a c t l c e  

I 
t h e  p o l i t i c s  of  c o n f r o n t a t i o n  ,and s i d e  w i t h  f o r c e d  access  
i n t e r e s t s  i n  p u r s u i n g  access  as a m a t t e r  o f  p u b l i c  r i g h t  
a s  i t  d l d  i n  t h e  s t r e a m  access cases?  O r  s h o u l d  i t  r a t h e r  

I 
p u r s u e  access  as  a  mat ' te r  o f  p r i v i l e g e  as has  r e c e n t l y  been 
e x e m p l i f i e d  b y . t h e i r  "ASK F I R S T  t o  h u n t  and f i s h  on p r i v a t e  
1 and" bumper s t i c k e r s .  Landowners a c r o s s  Montana see  t h e  
l a t t e r  e f f o r t  a s  a  g i a n t  s t e p  i n  t h e  r i g h t  d i r e c t i o n .  P a r t  

o f  t h e  q u e s t i o n  s h o u l d  conce rn  whether  i t  i s  even nec ssat / 
o r  c o n s i s t e n t ' w i t h  o u r  Montana h e r i t a g e  t o  p u r s u e  a c c e s s  

b 
a s  a m a t t e r  o f  r i g h t  i n  a  s p a r s e l y  p o p u l a t e d  s t a t e  a s ' l a r g e  . 
as  Montana when n e a r l y  40% of the l a n d  i n  o u r  s t a t e  i s .  
a l r e a d y  p u b l i c a l l y  owned. We a l r e a d y  have, ' b y  f a r ,  one 

) 0 1  t h e  h i g h e s t  p e r  c a p i t a  r a t i o s  of  p u b l i c  l a n d  t o  popu- 
l a t i o n .  
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I s a i d  t h e  p r i m a r y  a s p e c t  o f  t h e  s t r e a m  access  i s s u e  
1s p r i v a t e  p r o p e r t y  r i g h t s .  Ano the r  a s p e c t  e x t r e m e l y  i m -  
p o r t a n t  t o  a g r i c u l t u r e  i n v o l v e s  w a t e r  r i g h t s .  I n  l i g h t  
o f  t h e  use  o f  t h e  p u b l i c  t r u s t  d o c t r i n e  i n  t h e  r e c e n t  Mono 
Lake case  i n  C a l i f o r n i a  where l o n g - e s t a b l i s h e d  w a t e r  r i g h t s  
'were l o s t  i n  t h e  name b f  improvement  o f  a  r i p a r i a n  ecosystem, 
t h e  j u d i c i a l  i n t r o d u c t i o n  o f  t h e  p u b l i c  t r u s t  d o c t r i n e .  i n  
Montana i n  t h e  s t ream access  cases s e r v e s  a s  a  p r e c e d e n t  
t h a t  rn lgh t  b e  used t o  j e o p a r d i z e  o u r  e n t i r e  a p p r o p r i a t i d n  
water r l g h t s  s y s t c n .  I n  -Fz= t ,  c s n . e  IC.L;-,JE-;-; a r e  r-cc.,.r,,:.,=;~din; 
t h a t  v e r y  t h i n g - - -  even t h e  A s s i s t a n t  Dean o f  o u r  U n i v e r s i t y  
of Montana Law School  r e c o g n i z e s  t h i s  as, a t  t h o  v e r y  l e a s t , . .  
a  r e a l  p o s s i b i l i t y .  . 

And t h e n  we come t o  t h e  r e c r e a t i o n a l  a s p e c t ,  wh ich,  . . 
p r a c t i c a l l y  speak ing,  i s  r e a l l y  a , r e s o u r c e  management as-  . 
p e c t .  ' T h e  b o t t o m  l i n e  q u e s t i o n  h e r e  t h a t  t h e  L e g i s l a t u r e  
s h o u l d  c o n c e r n  i t s e l f  w i t h  goes someth ing  l i k e  t h i s :  " O f .  
t h e  t o t a l  s t r e a m  m i l e a g e  i n  Montana, u n d e r  what c o n d i t i o n s  
and d u r i n g  wh ich  seasons s h o u l d  what s t r e t c h e s  o f  w h i c h  
s t reams  b e  a v a i l a b l e  t o  t h e  p u b l i c  f o r  what f o r m s  o f  r e c r e -  . 
a t i o n  and o t h e r  U E ~ S ,  and who s h o u l d  c o n t r o l  i t ? "  Now t h a t  
may sound l i k e  a m o u t h f u l ,  b u t  each segment i s  v e r y  i m p o r t a n t  
when you  c o n s i d e r  t h e  e x t r e m e  b roadness  o f  t h e s e  c o u r t  de- 
c i s i o n s .  F o r  example, c ,ons ider  t h e  duck h u n t i n g  r e f e r r e d  
t o  above, i n c l u d i n g  t h e  u s e  o f  dogs; c o n s i d e r  t h e  use  o f  
t h r e e - w h e e l e r s  which i s  j u s t  b e g i n n i n g  i n  p o p u l a r i t y  as  
a  r e c r e a t i o n a l  v e h i c l e  (if y o u ' l l  s t o p  5y  any three-wh.ee ler  
d e a l e r ,  y o u ' l l  n o t e  t h a t  t h e  e n t i r e  i n b u s t r y  i s  engaged 
l n  an a d v e r t i s i n g . c a m p a i g n  p r o m o t i n g  t h e  u s e  o f  t h ree -whee l -  
e r s  on and a l o n g  waterways---  t h e s e  companies a r e  n o t  s t u -  
p l  d--- t h e y ' r e  n o t  s p e n d i n g  t h e i r  a d v e r t i s i n g  d o l l a r s  on 
someth ing  t h e y  t h i n k  won ' t  s e l l ) ;  c o n s i d e r  t h e  many c o n f l i c t s  
t h a t  w i l l  a r i s e  between t h e  v a r i o u s  r e c r e a t i o n a l  u s e r s  ( f o r  
example, che D i r e c t o r  o f  t h e  Depar tment  o f  F i s h ,  W i l d l i f e ,  
and P a r k s  h a s  s t a t e d  t h a t  t h e r e  have  a l r e a d y  been i n s t a n c e s  
o f  bank f i s h e r m e n  t h r o w i n g  r o c k s  a t  f l o a t i n g  f i s h e r m e n  &I 
t h e  Madison R ive r - - -  i ~ j e c t ,  i f  you  w i l l  a t h r e e - w h e e l e r  
i n t o  t h a t  s i t u a t i o n ) ;  c o n s i d e r  t h e  p o t e n t i a l  e f f e c t s  on 
some o f  t h e  more f r a g i l e  f i s h e p i e s  o r  ecosystems.  The r e a l  
q u e s t i o n  h e r e  i s  "Who i s  g o i n g  t o  c o n t r o l  i t ? "  The p o i n t  
1s t h a t  t h e  ex t reme b roadness  o f  t h e s e  c o u r t  d e c i s i o n s  s i m p l y  
must b e  t r immed  down. 

Most  landowners  a r e  r e a l i s t  enough t o  know th ,a t  t h e y  
a r e  n e v e r  g o i n g  t o  r e c o v e r  some o f  w h a t ' s  been l o s t  b y  v i r t u e  
o f  t h e s e  c o u r t  d e c i s i o n s .  ' F o r  example, t h e y  a r e  j u s t ' y o i n g  
t o  have  t o  absorb  t h e  r e s u l t i n g  ' p r o p e r t y  d e v a l u a t . i o n  t h a t  
goes a l o n g  w i t h  t h e  g r a n t i n g  o f  any easment on p r o p e r t y .  
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They r e a l i z e  t h a t  the; a r e  n o t  g o i n g  t o  s t o p  t h e  
i n c r e a s i n g  pub1 i c  r e c r e a t i o n a l  demands, 
water-based r e c r e a t i o n .  They 'accept  t h a t  t h e  p u b l i c  does  
have some c o n s t i t u t i o n a l  r i g h t s  t o  t h e  r e c r e a t i o n a l  u s e  

o f  wa te r .  B u t  l andowners  a r e  n o t  abou t  t o  j u s t  l i e  down 
and d l e  and accep t  w i t h o u t  q u e s t i o n  t h e  e x t r e m e  b roadness  
o f  w h a t ' s  been l o s t  he re .  Those r e c r e a t i o n a l  u s e r s  who 
m a y  well have had l e g i t i m a t e  p rob lems and were s e e k j n g  f o r c e d  
a c c c z c  a . B t -  . v , 4  v e r y  s p e c i f  lc s o t s  - +  c i r c u m s t a n c  7 on two 

'specific s t ream segments would  do well t o  a d m i t  t h a t  t h e y  

' I  
g o t  f a r  more t h a n  they e v e r  enpkcted.  .and i n  t h e  s p i r i t  
o f  a t t e m p t i n g  t o  i m p r o v e  landowner-spor tsmen r e l a t i o n s  i n  
g e n e r a l  w h i l e  remrrnber ing t h a t  t h e y  ( f l o a t e r s  and f i s h e k m e n )  . 

I 
a r e  n o t  t h e  o n l y  r e c r e a t i o n a l  u s e r s  t h a t  t h e s e  c o u r t  d e c i -  
s l o n s  have opened Montana s t reams up t o ,  t h e s e  p e o p l e  s h o u l d  
be  w o r k i n g  w i t h  t h e  landowner  community and t h -  Depar tmen t  . 

I 
o f  F i s h .  W i l d l i f e ,  :nd P a r k s  t o  t r y  t o  e f f e c t i v e l y  d e a l  
w i t h  some of  t h e  u n a c c e p t a b l e  prob lems,  b o t h  p r e s e n t  a n d  
f u t u r e ,  t h a t  t h e s e  d e c i s i o n s  have p e r p e t r a t e d  upon l a n d -  

1 
owners, and upon t h e  r i p a r i a n  r e s o u r c e .  

One o t h e r  i t e m  o f  s i g n i f i c a n t  i n t e r e s t  s e r v e s  t o  i l 1 . u ~ -  
I 

) t r a t a  t h e  i n t e n s i t y  o f  conce rn  ove r  t h i s  i s s u e  b y  landown-  
e r s .  L a s t  hugus t ,  a  two-week p r o t e s t  c l o s u r e  o f  p r i v a t e  
l a n d  w a s  o r g a n i z e d  i n  Sweet Grass County,  t h e  p r o t e s t  b e i n g  . 
a g a i n s t  t h e  e f f e c - s  o f  t h e  s t ream access  c o u r t  d e c i s i o n s  

a 
on landowners.  The o r g a n i z e r s  d e c i d e d  a t  t h e  o u t s e t  t h a t  
i f  t h e y  c o u l d n ' t  g e t  a t  l e a s t  50-60% o f  t h e  t o t a l  l andowners  
~n t h e  c o u n t y  t o  p a r t i c i p a t e ,  t h e y  wou ld  n o t  p roceed  w i t h  

I 
t h e  c l o s u r e .  Much t o  t h e i r  s u r p r i s e  a f t e r  t h e y  had approach-  
ed n e a r l y  a l l  r u r a l  landowners  i n  t h e  c o u n t y ,  t h e y  found  - 

t h a t  t h e y  had ove r  a  99% p a r t i c i p a t i o n  and agreement..  T h i s  

h 
m e a n s  t h a t  Repub l i cans ,  D e m ~ c r a t s ,  I ndependen ts ,  and non- 
p o l  i ti c a l l  y  a c t  i v'e, a s  we1 1 as  fa rmers ,  r a n c h e r s ,  c a b i n  
o w n e r s ,  hobby fa rmers ,  ca t t l emen ,  sheepmen, and so on--- 

C 
a b road  spec t rum o f  s o c i e t y - - -  a l l  f e l t  s t r o n g l y  enough 
about  t h i s  i s s u e  t h a t  t h L y  agreed t o  p a r t i c i p a t e  i n  an a c t i v e  
p r o t e s t  d e m o n s t r a t i o n .  T h i s  i s  e s p e c i a l l y  p o w e r f u l  whev 

I!! 
you c o n s l d e r  t h a t  most o f  t h e s e  p e o p l e  had  p r o b a b l y  n e v e r  
b e f o r e  p a c t i c i p a t e d  i n  an a c t i v e  p r o t e s t  agreement t h a t  
a c t u a l l y  r e q u i r e d  them t o  t a k e  o v e r t  a c t i o n ,  namely t o  .deny 

1 
access f o r  two  weeks .o a l l  comers, and t o  e x p l a i n  why. 

I t  r e m a i n s  t h e  L e g i s l a t u r ' e ' s  r e s p o n s i b i l i t y  t o  l e g i s -  
and t o  add ress  t h i s  i s s u e  f a i r l y  and d e c i s i v e l y ,  con- 

):f:::nt w i t h  o u r  c o n s t i t u t i o n  and laws.  1 s u b m i t  t h a t  t h i s  
can be done w h i l e  r e s p e c t i n g  t h e  r i g h t s  o f  BOTH l a n d o w n e r s  
and r e c r e a t i o n a l  use rs .  

e 
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Common sense  tells me t h a t  t h e  impl ica t ions  o f  .the Montana Supreme C o u r t  stream 

access d e c i s i o n s  a r e  f a p r e a c h i n g  and go w e l l  beyond: recrea t ionax stream access. 

Evidently f o r  t h e  f i r s t?  t i m e  i n  Montana h i s t o ~ i  our  i o u r t  has recognized what is 

ca l l ed  the  "public  t r u s t  docrtrineJt. U n t i l  t he  pas t  feu: months, most Montanans hadn ' t  

even heard of the  pub l i c  t r u s t  d o c t r i n e  and now a l l  of  a  sudden we find'  ou r se Ives  

s a d ? i e d  w i t h  it, Although i t  i6- . s c o g n i z d  a s  a legal: mandate, it i'ff not  the  r e s u l t  

o f  any a c t  f t h e  Leg i s l a tu re  even though the Hontune3 Constituttion says, "Yne l e g i s -  

l a t i v e  power is vested i n  a l e g i s l a t u r e c o n s i s t i n g  o r ' a  s e n a t e a n d  a house of repre- 

sentati-re%" Our Const i tu t ion  furthe-  statee,..l1The power of the  government of t h i s  

s t a t e  is divided i n t o  th ree  &stinc%. branchels;-- l e g i k l a t f v e ,  eloecutive, and jud ic ia l ,  

No person o r  pe r sons  charged with t h e  e x e r d e  of power p roper ly  belonging t o  one  

brancn s h a l l  e x e r c i s e  any power proper- belonging t o  e i t h e r  of t h e  others.. , ," Corn- 

Eon sense tells m e  t h a t  a r e a m n a m e  quesHon t o  a& i f f ,  "Shoul&" the  L e g i s l a t u r e  

have son? say i n  t h i s  matter?" W e  a r e  t a l k i n g  a b u t  something t h a t  could w e l l  deter.. 

.m.ine the d i r e c t i o n  t h a t  Montana law:  and l i t i g a t i o n  w i l l  t a k e  from now on, one t h a t  

). a y  5 s  quite d i f f e r e n t  from di rec t ions-  t h e  L e g i s l a t u r e  h a s  used i n  t h e  past. And 

r,ot just on recreational! issues--- once t h e  p u b l i c ~ t r u s ~ t t  d o c t r i n e  is recogriized in. a. 

at st^, a s  I understand ' & .  i t  can apply t o  all water isauea ,  and some even advocate 

::?st i t  b e  used beyond water i s s u e e - o n  a n y n a t u r d  reaource  o r  environment isSue. 

?or exarn?le, John E. Thorson, i n  a paper p resen ted ' to  the  Montana, S e l e c t  Water Mar- 

k e t i n g  Committee recent ly ,  'tatesr- "Historical ly,  the .doct r ine  has  been app l i ed  to .  

protect  pub l i c  uses  and access  t o  and upom navigab3le waters,, . . These r o o t s  . , . 
s h o u l d  not mislead pol icymakersas  t o  how the  e s s e n t i a l  purpose. of t h e  pr inc ip le .  

nay be a p p l i e d  i n  contemporary s i t u a t i o n e  ... t o  o t h e r  n a t u r a l  resources." What: 

"0?!!3? YATUXL RESOURCES"? I 've heard. r anchers  worry thatt  i f  t h e  Supreme cour t '  can 

say tha t  s ince-  the  s t a t e  owns t h e  water,  the  puB3.i~ t h e r e f o r e  has  t h e  r i g h t  t? fol -  

low the p a t h s t h a t  the  water takes,  it can use the- same l o g i c  t o  sag- tha t  d n c e  t h e  
' 

s t a t e  owns t h e  w i l d l i f e ,  the- p u b l i c  the re fo re  has t h e  r i g h t  t o  follow- t h e  p a t h s  

that  the  w i l d l i f e  takes, Is t h i s  the  kind of a p p x c a t i o n  of the  pub l i c  trust doc- 

t r i n e  t h a t  t h i s  advocate is r e f e r r i n g  M 

'IIe o r i g i n s  of the  public. t r u s t  d o c t r i n e  mrnehow predate  our Montana Consti tu-  

tlm. Therefore i t  c a n  b e  and h a s  been used j u s t i f y  d e c i s i o n s  t h a t  would proba- 

b?,? ? o t  b e  possiBIe under the  ConstitutAon axone--- it a lmos t  l o o k s  as i f  it is a 

t o o l  t o  5, used t o  achieve- a deaired resum t h a t  ia otherwise  unmnst i tu t iona1.  

rhe real  point  t h a t  I am t r y i n g  t o  make h e r e  is t h a t  t h i s  i w u e  is mu& t o o  important 
\ 
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and far-reaching t o  be i n s t i t u t e d  i n  Montana i n  ST- -?I a manner. 
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adopt ing  t h e  p u b l i c  t r u s t  d o c t r i n s . i n  Montana n e e d s  t h e  understanding,  pa r t i c ipa -  

t i n - ,  and s c m t i n y  of t h e  peonre through t h e  l e g i s l a t i v e  process. Let  m e  g i v e  you 
1 

j u s t  a s o u n l e  of  examples o f  t h e  k i n d s  o f  t h i n g s  t h a t  can be done wi th  t h i s  doc- 

trzre and I th ink  y o u ' l l  agree-  
I 

'irst, by u s i n g  the- pub l i c  trust doc t r ine ,  t h e  Montana s t ream sccess- de~:,-j ens I 
? e p r i , ~ e  landowners of  t h e  g b i l i t y  L O  c o n t r o l  who u s e s  portions- o f  t h e i r  l a n d s ,  namely 

a l l  those  p o r t i o n s  within- t h e  o rd ina ry  hfgh water  marks of  any s u r f a c e  w a t e r s  and 

those p o r t i o n 5  ou t s ide  t h e  o rd ina ry  h i i h  water  mark a d j a c e n t  t o  any b a r r i e r  i n  t h e  
I 

water. Never mind t h a t  t r a d i t i o n a l l y  landowners h a v e  exe rc i sed  t h e m  r i g h t s  and  

t h a t  t h e  p u b l i c  has abided by t h a t  e m r c i a e .  Never mind t h a t  many- p r o p e r t i e s  (such 
I 

a s  r e t i r emen t  homes. a long  streamer) have  been pa id  d e a r l y  f o r  p r e c W ~ p  because  of 

these rights, Never mind t h e  taxes, t h e  p a t e d t q  o r  the. investmentfir- Tees ve-y " I 
ha rd  f o r  t h e  layman t o  unders tand  t h e  C o u r t f ' s  s ta tement  t h a t  t h e r e  h a s  n o t  been am 1 
i ~ c o ~ e t i t u t i o n a l  when t h e  j u s t i f i c a t i o n  f o r  t h e  t a k i n g  l i e s  i n  a d o c t r i n e  I 

whi ck is not  evem spe' l e d  out  i n  t h e  ~*anstLithtiotr, much l e s s  by t h e  L e g i ~ l a w r e .  

3. n n t  ? i s t i n c t i v e  t h i n g  about  p r i v a t e  proper ty  t h a t  d i s t i n g u i s h e s  It from p u b l i c q  

.. :,, -- , : .erCy v is t h e  r i g h t  t o  exclude other=, Without t h i s .  r i g h t ,  - rope r ty  can har-. 

oe c a l l e d  "private." i n  ; y t r a d i t i o n a l '  sen=* It i 8  t h i s  r i g h t  and t h e  oppprtuni ty:  

t o  a c h i e v e  i:t t h a t  i s  t h e  b a e i s  o f  a n  indiv&duaPist  soc ie ty .  Rea l i z ing  t h e  r e s u z t a n t  
I 

chn l l enges  is t h e  i n e n t i v s  t h a t  mak- f r e e  e n t e r p r i s e  w r k ,  and i f  is o n e  o f '  t h e  

. . 
I most i m ~ o r t a n t  a t t r ik tes  t h a t  has: made t h i s  c o u n t r y  perhaps  the b.est country. om earth 

i n  which t o  l i v e .  I f  the- p u b l i c  truett d o c t r i n e  is used as a~ tool: t o  assist t h e  

c o n t i n u a t i o n  o f  a f r e e  individua33iatic: m c i e t y  t h a t  is one th ing ,  bu t  i f  i t  is used 

as an ins t rument  of  .-ndaX change, an i n h m e n t  t h a t  would d - r i k  i nd iv idua l l s  of - 
I 

t h e i r  r i g h t s  i n  favor.  o f  some c e n t r a l f a e d  social' va lues ,  then t h a t  i s .  q u i t e  ano the r  

thing. The samek a u t h o r  quoted above, J o h  Thorson, wro te  f u r t h e r  that :  "1n.both r ecen t  
1 

6 

(Kontana s t ream a c c e s s )  dec i s ions ,  the. Court has  c a r e f u l l y  and e x p l i c i t l y  po in t ed  out 

-- 
I 

t h a t  i t s  recogn i t i on  of t h e  public.  t r u s t  cfoctrime d o e s  no t  thereby  g r a n t  p u b l i c  a c c e s s  

over  p r i v a t e  proper ty  t o  reach  state+owned w a t e r s  -sed f o r  r e c r e a t i ~ n a T ' ~ u ~ a r a e s .  
9 v . 7  
I . Y L S  ?CSITIC!~I ~ U N S  COUNTER TO THE GENERAL TREND OF PUBLIC TRUST CASES TO ALLOW SUCH I 
F.iSCNfiSLE ACCESS." (EMPHASIS ADDED-) Can you expect  m e  a s  a p rope r ty  owner n o t  t o  

be -carer !  t o  dea th  a t  t h e  p r o s y c t :  o f  such a r a d i c d  d e p a r t u r e  from t r a d i t i o n a r  . 

cons ti ti^ ti onaI  values? 

t 
. . 

e 
I 

3 . e  second cxarnpl'e of  what can be done wi th  t h e  public.  t r u s t  d o c t r i n e  is t h a t  it 

'27. be used t o  i n v a l i d a t e  , , r i o r  water  rights- of t h e  D ~ ~ E E  t h i a  h a s  been done I! 



-. 

SENATE JUDICIARY G O M M I T T ~ ~  

EXHIBIT NO 53 

B 
. .  

-3- DATE -03 -of- 2's HI.ZLs 

is i n  Ca l i fo rn ia  jus t  l a s t  year  vhem the  C a l i f o r n i a  Supreme Cour&'&!Q-. 

Mono Lake case t h a t  "the p u b l i c  truefl d o c t r i n e  applies.  t o  const ra in  .., t h e  ex t rac t ion  - 

of water t h a t  d e s t r o y s  nav6gation and o the r  public: i n t e r e s W t 1  i n c h d i n g .  scenic beauty 

and recreational2 and e c ~ l o g i c a l  values. T h i s  waernit j u s t  t h e  case of some rancher 
.c! 

los ing a water r ight . '  T h i s  was a 1940 water r i g h t  h e l d  by t h e  d t y  of Los Angeles 

for  domestic purposes  i n  which t h e  u t y  over the y e a r s  ha& invested m i l l i o n s  o f  dol- 

lars and come t o  depend'on f o r  a Bource of municipal water. The reamn f o r  the  law- 

s u i t  was s s e n t i a l l y  t o  at tempt t o  guersnteee minimum i n d r e a m  flowtin a basin t h a t ,  

from an environmentall viewpoint, was over-appropriated', i n  o r d e r  t o  p r o t e c t  and per- 

pe tua te  r i p a r i a n  h a b i t a t  f o r  b i r d s  . nd other  wilaif- I submit t o  you t h a t  if' t h e  

public trust: d o c t r i n e  can be used t o  &vet& a! c i t y  of  p r i o r  right's f o r  dr inking water, 

then r u r a l  agricuPtural1 wa te r  r i g h t s  ari tenuourt; indeed, Unlees the  L e g i s l a t u r e  g e t s  

s handle on t h i s ,  can g i~u  t e l l  m e t h a t  t h e  sametactic won't be used i n  Montana, 

especia l ly  i n  fu l ly -  o r  averbippropriatedlstreamsl Hargery H.. B o r n ,  t h e  Assoc ia te  c 
'$A 

Desn of t h e  Univeesity of Montana Law School, r e c m t u :  wrote  a paper f o r  t h e  Montana' 

Select 'dater Marketing Committee e n t i t l e d  "... The Doctrine Is Out  There Awaiting 

() Becopi tion." I n  it s h e  Eaye, "It is &ar t h a t  . . . the  Montana Supreme Court ( i n  the  

stream access  cases )  has s e t  the  s tage  fir b t h  l e g i s l a t i v e  deli brat ion^ and a d d i i  

t i  onal j u d i c i a l  decie j  nne on . , , taking the  puti-lie t r u &  in* account i n  t h e  p lanning 

and a l l o c a t i o n  of water resources, and' reconaidbring a lxocat ion d e c i k o m  on t h e  

3asis of t h e i r  e f f e c t  on t h e  public: trusk" "REONBIDERING!" What is she advocat ing 

wne2 she u s e s  t h e  word1 "r-considerin&" Jafm !bormxt uses  the  8am word i n  h i 6  paper 

when he says ,  "Water r i g h t s  . can and should recbnsidered. on a pubI ic  i n t e r e s t  

basis," Fur ther  he says,  "The s t a t e  am p u e i c  t r u e t e e ,  has a m n t i n u i n g  duty t o  pro- 

t ec t  t he  peop le ' s  mmmon heritages of s t r e a m  and. lrskes through continuing administra- 

t i  on of the  trust;-- INCLUDINGI POSSIBLE RENCCATION OF EXISTING RIGHTS WITHOUT COMPENL 

SATICII." (EEIPHAsIS ADDED,) Is t h i ~  whatk  we agr icul tura l l  property owners; i n  Montana. 

have t o  look forward +a? Is t h i s  the  legcicy t h a t  our Montana-, L e g i s l a t u r e  is going t o  

l e a v e  f o r  our c h i l d r e d  
- 

Left uncheckecf, a grant  of pub l i c  accem t o  p r i v a t e  property along s t reams  is 

l i k e l y  only t h e  beginning of pub l i c  t rus t  dbrYoctrine app l i ca t ion  i n  Montanab I SUBMIT 

TO YGU TH4T THIS SHOULD BE THE WSIKESS OF TKE U G T X J l m ,  AND NOT OF T.3E COUWS, 

@ I t  is up t o  the  L e g i s l a t u r e  t o  determine the pol ' lders t h a t  w i l l  decide t h e  d i r e c t i o n s  

and q u a l i t y  of our heritage. Are you ready t o  condone such a r a d i c a l  d e p a r t u r e  from 

t rnd i  t i anal r e s p e c t  and con&itutiod 8Upport' f o r  p r i v a t e  p ~ e r t y  r igh t s?  



TESTIMONY b e f o r e  t h e  H o u s e  J u d i  c i  d r y  C o r n m i  t t e e  
22, 1 9 8 5 ,  He1 end,  M o n t a n a ,  b y  ~ o r e n t s  ' ~ r ' o s f  iel 
r a n c h e r  f r o m  B i g  T i m b e r ,  M o n t a n a -  

THE l E c I k L S =  

.-.. - - . . . .  .. . . .  -... . - . . . . . .. . . - .- . - .- -. .. . -. . - . - . . -: . - ... . . . . . . . . . . . * . . . . . . . 

I am one of those landowners who rvas  very a c t i v e i n  the  interim and attended . 

most of the  interim subcarmittee meetings as w e l l  as a number of o ther  n ~ e e t i q ~ s  on 

the  issue. I congradulate the  subcamit tee and its s ta f f  on an excellent resea-h b 
and draf t ing  e f fo r t  as well as on making themselves. very. available t o  the public 

during the  interim. The resu l t ,  JB 16, is well-thought-out, well-&.afted, simple 

and stl-aightfoy~mrd., and cleals with nearly a l l  tlle important aspects of the issue. 

Althomh it may need some amenchents, it is an exceilent e f fo r t  and s t a r t i n g  point. D 
. . 

I don't thinlc anyone can cleny tha t  lanclovmers across llont.ans have l o s t  a g r e n a  

deal i n  the  Suprene Court stream access decisions, decisions shich dramatically . . 

expanded the  determinations of two specif ic  cases on trro speci f ic  stream segments b 
t o  cover all  IJontana landowners. It ' s hard t o  +e t h a t  these decisions were n 

policy determinations-- policy tha t  affects  a l l  Blontana. It  needs t o  be noted 

. t h a t  i n  the  past  it has.been the  responsibili ty of the  G s l a t u r e  and not of the  

courts t o  determine s t a t e  policy. 

A t  any r a t e ,  considering what course the  Legislature should now take on the 

stream access issue, it shoulcl be helpful t o  keep 'conkcious of the  question "IIonr 
L 

much of the  Suprane Court decision should be codified and why; and is there any 

good reason t o  codify things tha t  go further  than the  decisions go with m[:::ar&:: c.j 

CZ 
expanding the  r igh t s  of the public over the  r igh t s  of landonn~rs?" is le:C?-:? la 
t h e  bottcm l i n e  of the issue before you t h i s  session. 

' .  

Personally, I maintain there is no essent ia l  reason t o  codify t h e  more extlrl.: I!@ 
-- - - -- areas of the  Supreme Court decisions-- they are presently the  l z ~  anyway ~nc! corn 

cation would be largely superfluous besides which the  f i n a l  .l.anpage ~mrkecl out  j.n 

the  legis la t ive  process ~vould liliely not be any simpler o r  - - - -  ' -- t o  understand 
. .  . 

* .  



the  Court's language, ref err ing especially 
. . 
the  

-.,blvnlc JuulL'IARY COMM!TTEE 
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OAT- f s  - 
BjU NO, H.  8. Z L S  

p o r t q i n g  a r o u ~ d  barriers 

issue. 

IIow do the three b i l l s  compare a s  far as codifyin$ the decisions, o r  going beyon: . . 

codifying? In  general, IB I G  codifies only t h e  m o s t ' b ~ i c  'ingredients mcl la~gunt=.e. 

W 2GS codifies v i r tuz l ly  a l l  the  decision yld."go&s much further  than the  C o ~ r t  i.: 

some areas. 133 275 attempts t o  "fix" ID 3365 f r q  a property r igh t s  ancl resotrrce . . 

quali ty viewpoint, but still goes far ther  than the  .decisions i n  same rcrex. A h i l l  

drafting request by Rep. Orval Ellison would codify only the bare essent ia ls ,  less 

than HE 16, although it goes much fur ther  than I-B 16 in sane areas t o m &  meetin? 

the  needs of recreational users and the resource i t s e l f .  I would l i k e  t o  cm.px1--c! sc3r:.c 

speci f ic  areas by subject matter and point out sane problem areas. 

1. IVIYIIAT T?A'ITZS ARE AVAILhr3U I"OR mJI3LIC USE? The problem with "classes" of 

waters is i n  determining ~v1,vllich c lass  a stream fits. 

IIB 16 solves t h i s  qiuestion by essent ial ly saying tha t  all f loa table  waters are 

available t o  the public f o r  tha t  use, and mst other  uses are dependent on vr!lo o ~ s ~ s  --- 
t h e  streambed and whether pemission is granted.' . . 

I-IB 265 solves it by defining C l a s s  1 water s o  broadly' tha t  it incluclcs vj-rt~!nll!? 

a l l  waters capal~le of recreation such tha t  the  public can essent ia l ly  m e  m?st n l l  

waters fo r  mst everything. ( I  s u h i t  tha t  very, few waters %apible of rcci-ca.tic11.l.'. . . 
,\ 

use ~vould not be "capxble of supporting ccmlercial activity" bi t h e  f o m  o:f :~.ll-':.r-i 

o r  o u t f i t t e d  use. Xote tha t  the lrnguzze .--- does not say "have been used foru--- :i. t 

says "are capa5le of". ) 

1173 275 in jec ts  a c lass  of waters where the  landormer re ta ins  control in o ~ r ' i ~ .  
. .  

t o  protect the  resource. T!ie concept of protecting the  resource ancl rnnir.tniniti~ 

lor1 11cr.c private control on smaller s t r e a m  is lauclable Ad I sup2ort i t ,  but the  ~etl-.. .. 

proposed is canplex .rycl ~,urn.~~ersrne. 
. - - -. - 

. . 
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. El l i son ' s  c l n f t  solves it mrdl l i k e  ID3 16. except 

available t o  t h e  public fo r  50th f loat ing and fish in^ ancl uses inc iden t i~ l  L : p l p ~ ; ~ ,  - 
Other uses would depend on o~vnership and pelmission. 

. . 
It might be helpful t o  note tha t  Professor Stone, i n  h i s  cmicus bricf t o  tilc ---- - - -- - 

Court, recamended tha t  t!le court consicler those waters capable of "significan.t 

sTlld substantial" use by the pul~l ic .  

A l l  t he  b i l l s  &fine lxvriers is mch broad t e r n  tha t  they may incC~~cIe Z ~ U C ~ I  

things as long stretclles of s!~allow waters o r  of mapick, as well L= deep i~o les .  

Consider a strem riming bank f u l l  during high !\rater t h a t ' s  high enowh so ns nst  

t o  be wacleable-- Is a portage '"ouffer zone" easment above. the  lligh ivater nnr!~ 

f o r  the  length 0:; the strem (on both s ides)  est.?blished? . 

1 
Pep. Xllison 's clrLxft leaves it up t o  t h e  Suprme Court l a n y q e  which is 

simple and straightfonmrd:  "portage amund barr iers  in the  water i n  thf lerjt 

intrusive manner possible". This is the  law now. l!%y codify it? 
I 

ID3 16 says only "in the  leas t  intrusive manner". 

W 269 and 375 go nmc1: further  'and incluck ~ r o v i s i o n  for conservation ( l i s c r l . . ~  

supervisors t o  require a specif ic  m ~ t e  a t  t h e  lanc?owner ' s E&nsc (or  pul3:ic ix: - I 
pense in the  case of natural b ~ x r i e r s ) .  fisicle f r a l  the  plo';l-ms 1:lx.t I l1m7c: ~i - . : I :  Z 
t h i s  as a conservation d i s t r i c t  nrpcrvisor, t h i s  g0:oe.s s ~ ~ l ~ s t a n t i x l l v  !,evc~r! -L!X -- ---- ---- - 

&~prm?e Court c?ecisions rvl~ich say tha t  the p ~ ~ b l i c  cnn portage--- t!ley7 c:o iitr;t s:::)~ - - -- -- -- - - I 
tha t  a lanclo~vner must provide (Conate) a rnenns and route of portage. 

W 1G doesn't renl ly  ac?ckess managment. One would assme thZt  it is ::p t o  

e i ther  t!le p ~ ~ b l i c  o r  privxt:te lcwCo:iner, 2s the cc%e ma.7 k. ' 
fl 



D A T L  6 3  -OR-SS 
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ID 2G5 only t f l c s  &out manqment in terms of the  conservntior, distr.i,;tr; 

detemiaing and recpiring rd~ere mad IIOW a  ems of port-zge be est?.blil?cd. 

IE  275 uses that s x x  ic?ex plus it gives the  j&t. of Natural P!sol:,rczs 

. a l e  rule-n?aI<ing a u t b r i t y  fo r  cl5stir.pishing between Classes o'f n7;1ter:;. ??is 

v~ould be achinistrxtec! md somehow, presum'ably, acijudicated by conservxt ion 

d i s t r i c t s .  

Flcp. El l i son ' s  c? r?2 t  gTvcs the  &pt. of Fish, T'iildlif e ,  ?ad ?nr!cs scv r:.~h~l*- 

i t y  \vIierever the resotrce is t;lrcatenecl f r m  overuse. 

ti. LIABILITY 

ID? 16 rel ieves the  lmc?o~v~!er of l i a b i l i t y .  if he cloesn 't c h a r ~ e  fo r  rec~?nclo!::~.:. 

use. L iab i l i ty  t o  a f loa te r  where the  landocrner c h q e s  fo r ,  sny, i~r.l;il:- or 

sane other  use, is unclear. . . 

I E  2G5 2'775 contnin t h e  s m e  provision tha t  rel ieves lmc?onaers of Li:ZiiI If:. 

and supervisors of Li?J?<lity frcm the recreational user ( b L b  not f r m  the ls~dc!c.~.-.c~:j. 
. . 

Rep. E l l i s ~ n ' s  d ra f t  relieves the  lmc?ovmer fram l i a b i l i t y  i n  my case (c::ci:r~ 

where wi l l fu l  o r  \iimton misconcluc't c m  be shovm--- a l l  clr~rT_tts have t h i s  Lnn.?~.x?;c) . 

6. P ~ S ~ . ~ I Y E  ~ U T , E \ T  . . 

IB 16 and Pep. Elliz3n1 3 clraft both provide ~ ? ; l a t  a prescript ive cx?anr!!:7: c::.!:: - I 

be acquired t!.Lro~xh r e c ~ ? ~ t i o n ~ l  1:se of !ka!?d o r  ~ m t c r " .  
. . 

133 2C5 and 275 both say onl-y that  j-t cm ' t be nccpir-.cl thm::y!~ v.rc cf :i :i-: ..;. . .. - 

the  bed mc! bmk5. Eve?  t ke  S~prrrnc Court 2ecfisions, I 'n not SLK~C rv:kerr? t::!-: L:.. 

guqe gives the l~?c!o':,~,er ~g 3rotection z t  a l l .  

7. T I r n  TO LVDS r33. ;rnrn;L3 

Under ?,!ont,ma .ln~v, the I~?ciovmer o\ms t o  the  lovr ~vatcr  marl< o r  t!~e thrc.3d of 

a s t rean  depccc!ing on T::kc+:I?zr t'.c strcnm .?:ccts t h e  fc:!eral znvizn!;ilfi;!: :To>- f;:tl:? 

.. . 
I t e s t ,  .mbjcct t o  n f c~ :  easm.pzts .C=JC!I t h e  m.~ l inz  e,zsm.ent f o r  I~C~:C:~I:C' 



activit ies tes t  c73ich v:oulcl ,",'f cct n l l  C 1  

Sect ion 

,f ishemen on navig?.ble strexzs. 

1.B 3G5, by using icknticnl worc1i~z under 

\, d ~ r ~ ~ e r o n ~ l y  close to  cc~:~a-LLn_g t!12 fe(ieral tes t  t o  a c m n ~ r c i n l  rsf ft3r r(.~:.?:lr:is:,:l! 

ass 1 mtcrs ,  iihich, 2-s I I l y f  n0t0.3, c~31-1L: I 
b e  ~ o s t  waters of the st2%?. In otkm ~ r r ~ r c b ,  ID 255 mpby rmstilt i n  xt t r rnp~s :o ::p-:.ic I 
s ta te  oui~crshLp of t i t l e  to  lm?s  ~ n d e r  mst mtcrs--- t h i s  nlso clearly ~ C J ~ S  ~ ; i '~%t :  

ti2 : y b~yi)?lL: t:::? C~1'3:'"?1~ CCI',:I'!; [T~)CLZ'~O~~.T;. 

133 16 nnci 3% m e  the  ?e?-?e ci7eeTiniiion. I feel  the use of t!le r;o:ol.ci "cro?" . i * i l l  .. __ _ 
be nislcnclirg . 

L 

terrestr ia l  ire~cf:ation inst er-c? of "12~1: of" . La~c?ovmers 'm-r! mweet iornl  :ic-.r,z 

nee2 R sizple, re~cLL1:r L E Z ~ ~ S ~ ~ L C !  'and iclentif i&le c:eQi~it Lo2 . a Pep. C l l i s ~ n  's c k C t  yA?er t!le conselvation d i s t r i c t  's clef inition t!p-t .tl?s !,c,. 
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RANCH 
BOX 868 LIVINGSTON, MONTANA 59047 4 

A&. Chairman, zaaribers o f  t he  Committee -- I a m & ~ .  

Arch A l l e n  of L iv ings ton  speak ing  f o r  myself and f o r  my husband. 

We h v e  a mountain v a l l e y  ranch  w i t h  a s t ream running  down the 

midd3e of i t .  T b  l a n d  i s  a  p a t e n t e d  h m s t e a d  from the  United 

S t a t e s  Government, d a t e d  1892, j u s t  t h r e e  y e a r s  a f t e r  B t a n a  

b e c m  a s t a t e .  The a t ream bed and banks a r e  inc luded  i n  &he 

metes  and bounds survey.  1 
I n  1977 this s t r eam , M i l l  Creek, was determilred non- 

n a v i g a b l e  by t h e  Army Corps of Engineers.  The above c r i t e r i a  

would i n d i c a t e  that we a r e  secure  i n  our  p r o p e r t y  r i g h t s  o f  

t h e  l and  benea th  the wa te r  as w e l l  as a d j a c e n t  t o  i t .  

I n  the 43rd L e g i s l a t i v e  Assembly i n  January 1973, t h e  

f i r s t  t h r e a t  t o  p r i v a t e l y  he ld  l a n d  with w a t e r  f l o r ~ i n g  ove r  i t  

became a r e a l i t y  i n  HB 133 '"An a c t  t o  e s t a b l i s h  a s t a t e w i d e  

System f o r  Des igna t ion  and llanagement of Wild, Scenic  and 

R e c r e a t i o n a l  Waterways." T h i s  r e s e r v e d  an easement of  f mi le  

from t h e  bank on each  s i d e  of th r i v e r  and i t s  t r i b u t a r i e s .  

The 4 4 t h  L e g i s l a t u r e  i n  1975 in t roduced  HI3 59, " ~ n  Act 

a u t h o r i z i n g  ths  Board of  Ha tu ra l  Resources and Conserva t ion  t o  

a d m i n i s t e r  a  system of wi ld ,  s c s n i c ,  and r e c r e a t i o n a l  r i v s r  

a r ea s " .  T h i s  b i l l  vras t o  e s t a b l i s h  r e c r e a t i o n a l  r i v e r  a r e a s  

( i n c l u d i n g  t r i b u t a r i e s )  of any wa te r  course  i n  the S t a t e  w i t h  

more 



w i l d l i f e ,  h i s t o r i c ,  o r  outdoor r e c r e a t i o n  va lues  which should  

be preserved.  It d id  n o t  inc lude  any l ands  more than 1,000 ft. 

from normal w a t e r  l i n e s  of the w a t e r  course.  It provided f o r  

F e d e r a l  a s s i s t a n c e  t o  acqu i r e  l a n d s  andscanic  easements. 

And now i n  1985 we have HB 265 i n  t h e  49 th  L e g i s l a t u r e ,  

a f a r  more s o p h i s t i c a t e d  d e t a i l e d  p i e c e  of  l e g i s l a t i o n  b u t  

w i t h  ths same determinatiorr  " p r i v a t e  Proper ty  Is A P u b l i c  

Resource." 311 sur face  wate rs  ( t h a  wate r  bodg, i t s  bed and 

its banks)  t h a t  a r e  capable  of r e c r e a t i o n a l  use  may be s o  used 

by tb p u b l i c  tvi thout  r e g a r d  t o  t h a  ownership of the  l a n d  

u n d s r l y i n g  t he  vraters.".There i s  no mention of the t a k i n g  of  

t a k i n g  p r i v a t e  p rope r ty  f o r  g u b l i c  u se  and j u s t  compsnsation 

as t h e r e  was i n  tha p r e v i o u s b i l l s .  This is a bold  l a ~ d  grab. 

The w a t e r  belongs t o  . the people .  The Montana Con- 

s t i t u t i o n  so  s t a k e s .  

MCA S e c t i o n  70-16-201 prov ides :  "Except where t h e  g r a n t  

under  which l a n d  i s  he ld  i n d i c a t e s  a d i f f  e r s n t  i n t e n t ,  t h e  

owner of  the l a n d ,  when It borders  upon a nav igab le  l ake  o r  

s t ream,  t akes  t o  t h e  edge of the l ake  o r  s t r eam a t  low wa te r  

nark .  i a e n  i t  borders  upon any o t h e r  wate r ,  t h e  owner t a k e s  

t o  t h e  middle o f  tfie l a k e  o r  stream." 

HB 265 draws up guide l i n e s  and t r y s  t o  c l a r i f y  the  

Supreme Court  d e c i s i o n s  on the  Curran and E i l d r e t h  ca se s .  

The problem i s  w i t h  the Supreme Court  d e c i s i o n s  i f  

l e f t  i n t a c t  by the L e g i s l a t i v e  Assembly. 

Th i s  a c t i o n  by  the Supreme Court  de s t roys  t h e  checks 

and ba l ances  of ou r  form of government. These d e c i s i o n s  

more 
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ignore A r t i c l e  5 and A r t i c l e  1 4  of ths United S t a t e s  

c o n s t i t u t i o n ,  the Montana Code of Laws and have rendered decis ions 

that make one man's pleasure a n  economic hardship on another  by 

des t roying  land values. . 

I have spoken age ins t  HI3 265 because t o  accept  it is t o  

sr,'orse and codify i n t o  law t he  Supreme Court declaions. 

Thank you. 



TESTIMONY RE HOUSE B I L L  265 

I r e p r e s e n t  t h e  Boulder Val ley  Assoc i a t i on ,  an a f f i l i a t e  o f  t h e  
I a g r i c u l t u r a l l y  based Northern P l a i n s  Resource Counci l ,  

W e  a r e  opposed t o  HB 265, and recommend t h a t  it be k i l l e d .  

W e  a r e  no t  opposed t o  f l o a t i n g  on t h e  l a r g e r ,  h i s t o r i c a l l y  used 
r i v e r s  i n  Monana, 

The d e f i n i t i o n  of "h igh  wate r  markn i n  HB 265 i s  much t o o  broad 
and vague, W e  f e e l  t h e  d e f i n i t i o n  i n  Sena te  B i l l  418 should be 
used. 

W e  a r e  p a r t i c u l a r l y  u p s e t  about  t h e  i n c l u s i o n  of t h e  r i g h t s  t o  
p o r t a g e  around n a t u r a l  b a r r i e r s  because t h i s  r i g h t  would v a s t l y  
i n c r e a s e  t h e  r e c r e a t i o n a l  c a p a b i l i t i e s  of  most s t reams  i n  t h e  
s t a t e .  This  po r t age  p rov i s ion  expands t h e  permiss iveness  of  t h e  
Montana Supreme Court  dec i s ions .  By po r t ag ing  through p r i v a t e l y  
owned l ands  t h e  p u b l i c  is  e f f e c t i v e l y  ga in ing  an easement through 
p r i v a t e  p roper ty .  My d i c t i o n a r y  d e f i n e s  easement as :  

"an i n t e r e s t  i n  l and  owned by ano the r  t h a t  e n t i t l e s  i t s  ho lde r  
t o  a  s p e c i f i c  l i m i t e d  use o r  enjoymentn. 

Furthermore,  S e c t i o n  70-16-2'01, M.C.A., p rov ides :  

"Except where t h e  g r a n t  under which t h e  land i s  h e l d  i n d i c a t e s  
a  d i f f e r e n t  i n t e n t ,  t h e  owner o f  t h e  land ,  when it borde r s  
upon a  nav igab le  l ake  o r  stream, t a k e s  t o  t h e  edge o f  t h e  
l a k e  o r  s t ream a t  low water  mark; when it borde r s  upon any 
o t h e r  wate r ,  t h e  owner t a k e s  t o  t h e  middle o f  t h e  l a k e  o r  
stream. " 

If a p o r t a g e  r o u t e  is reques ted  around an a r t i f i c i a l  b a r r i e r  by 
e i t h e r  a landowner o r  a  member of  t h e  r e c r e a t i n g  p u b l i c ,  it i s  my 
unders tanding  t h a t  t h e  landowner has  t o  pay t h e  c o s t  o f  e s t a b l i s h i n g  
t h e  p o r t a g e  rou te .  This  would mean t h e  landowner would n o t  on ly  
have t o  p rov ide  a  po r t age  r o u t e  a c r o s s  h i s  p r o p e r t y  above t h e  
h igh  water mark, b u t  t h e  landowner would a l s o  have t h e  burden of 
t h e  po r t age  c o s t ,  Who pays i f  t h e  a r t i f i c i a l  b a r r i e r  is  a b r idge  
on a county road,  a  s t a t e  highway, o r  an i r r i g a t i o n  d i v e r s i o n  
s t r u c t u r e  prov id ing  wate r  f o r  an a d j a c e n t  land owner? 

W e  suppor t  Sena te  B i l l  424 providing t h a t  "a  p r e s c r i p t i v e  easement 
cannot  be acqui red  through use  of l and  o r  wate r  f o r  r e c r e a t i o n a l  
purposes , "  

Rec rea t ion  on p r i v a t e  p rope r ty  should be g ran ted  o r  den ied  by t h e  
p r o p e r t y  owner, and i f  g ran ted ,  a s  a  p r i v i l e g e  t o  t h e  r e c r e a t i o n i s t  
r a t h e r  t han  a  r i g h t .  We s t r o n g l y  s u p p o r t  Sena te  B i l l  435, 

Boulder Val ley  Assoc ia t ion  a l s o  s t r o n g l y  suppor t s  Sena te  B i l l  421 
r e s t r i c t i n g  t h e  " l i a b i l i t y  of landowner o r  t e n a n t  du r ing  r e c r e a t ' o  
a 1  u s e  of  wate rs  o r  land by ( t h e )  publ ic ."  SENATE JUDICIAR$ d%~lml 
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March C, 1385 

House B i  11 265 

Th i s  b i l l  p resen ts  s u b s t a n t i a l  problems as i t  i s  now w r i t t e n .  
I t  d e f i n e s  " su r f ace  wate r "  f o r  t h e  purpose o f  p u b l i c  access 
as "The Na tu ra l  Water Body, i t s  bed, and i t s  banks up t o  t h e  
h igh-wate r  [nark. Nowhere does i t  s t a t e  t h a t  t h e r e  must be 
water  on t h e  stream bed f o r  purpose o f  p u b l i c  access. Thus, 
t h e  b i l l  goes much f u r t h e r  t han  t i l e  Supreme Cour t  d e c i s i o n s  
i n  t h e  Curran and H i l d r e t h  cases, which s t a t e  t h e  p u b l i c  r i g h t  
i s  t o  use t h e  "Sur face Waters" up t o  t h e  h i g h  wa te r  rnark, 
and "That  t h e  p u b l i c ' s  r i g h t  t o  use t h e  State-owned wate rs  
i s  r e s t r i c t e d  t o  t h e  area between t h e  h i g h  wate r  marks". 
Obvious ly ,  t h e r e  must be wate r  p resen t  i n  o rde r  t o  e x e r c i s e  
any r i g h t  t o  t h e  water.  

The Montana Code, 70-16-201, s t a t e s :  "Owners o f  l a n d  bounded 
by wate r  excep t  where g r a n t  under which t h e  l and  i s  h e l d  
i n d i c a t e d  a  d i f f e r e n t  i n t e n t ,  t h e  owner o f  t h e  land, when 
i t  borders  upon a  nav igab le  l a k e  o r  stream takes  t o  t h e  edge 

. o f  t h e  l a k q  o r  stream a t  t h e  - low water  [nark; when i t  borders  
upon any o t h e r  water,  t h e  owner takes t o  t h e  m i d d l e  o f  t h e  - 
1  ake o r  stream". -- 
Sect ions  of t h i s  b i l l  which y r a n t  r i y h t s  t o  r e c r e a t i o n i s t s  
f o r  use o f  stream beds between t h e  h i gh  and low wate r  marks, 

. i n c l u d i n y  po r tage  routes,  when t h a t  p o r t i o n  o f  t h e  s t ream 
bed i s  d ry ,  a r e  u n c o n s t i t u t i o n a l .  

The Montana s t a t e  C o n s t i t u t i o n ,  A r t i c l e  11, Sec t i on  29, s t a t e s :  
" P r i v a t e  p r o p e r t y  s h a l l  no t  be taken  o r  damaged f o r  t h e  p u b l i c  
use w i t n o u t  j u s t  compensation t o  t h e  f u l l  e x t e n t  o f  t h e  l o s s  
hav ing  been f i r s t  made o r  p a i d  i n t o  c o u r t  f o r  t h e  owner...". 

We b e l i e v e  t h a t  t h e  v i o l a t i o n s  o f  70-16-2U1 o f  t h e  Code and 
t h e  Montana S t a t e  C o n s t i t u t i o n  must be e l i m i n a t e d  f r om t h i s  
b i l ' l .  

A d d i t i o n a l l y ,  t h e  f o l  l o w i  ny change i s  suyyested: Page 2, 
l i n e  20, a f t e r  t h e  word 'watersu, add: "and c o n t a i n  a t  a l l  
t imes  s u f f i c i e n t  water t o  suppor t  f i s h  1  i feu .  

Meagher Cour ~ t y  A P r e s e ~ y a t i  - on Assoc ia t i on  

R'; E .' Sdunders 
IJhi t e  Sul phur Spr ings 
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March 8, 1985 

Senate Judiciary Committee 
Public Hearing on H.B. 265 A 

State Capitol 
Helena, Montana 

Mr. Chairman and Members of the Committee: 

For the record, I am Charles Howe from Gallatin County, Montana. 

I am a rancher and a business man in Montana and am here to speak in 

defense of Agriculture and in opposition to H.B. 265. 

Agriculture is the most important industry in the State!, 

contributing just over one third (1/3) of the total State cash reciepts. 

The value of Agricultural cash contributions is approximately One and 

three quarters of a Billion Dollars ( $  1,750,000,000.00) out of a total 

State economic production capacity of Five and a quarter Billion Dollars, 

Land use in the State is such that Two Thirds ( 2 / 3 )  of the total 1 
State acreage (93.2 million acres) is held privately. Sixty Two point 

Three Million (62.3 million) acres are held in Farms and Ranches, and 

better than Two Third (2/3) of that is pasture and range land. That means 

approximately Fourty Two Million acres (42,000,000) is the land base from 

which the Livestock Industry derives its productivity. 

This productivity supports a wide variety of other businesses in 

Montana, such as ~anufacturing, Sales, and Services Industries which are 

all essential Industries to Agriculture as well as to their local 

conununities. 

The key to this productivity is TOTAL MANAGEMENT CAPABILITY, and 1 

that means being able to MANAGE ONES LAND TO THE THE BENEFIT OF ONES 

LIVESTOCK PRODUCTION AND MONETARY RETURN WITHOUT THE INTERFERENCE OF 

OUTSIDERS. Public encroachment would be such an interference, causing 
SENATE JUDICIARY 



disruption of livestock use patterns, livestock handling practices 

and land use management techniques. 

I quote Gov. Ted ~khwinden,"Efficient agricultural management 

and production is not only important to the survival of Montana's 

Farms and Ranches, it also promotes strong local and state economies". 
1 

Our Unlverslty Systems,Soc~al Services Systems, in short our 

entire state budget system is dependant in large part upon the success 

of our agricultural system..The success of the agricultural system is 

dependant upon total management control by the independant Farmer and 

Rancher. 

To quote Mr. Kieth Kelly, Director of the Department of Agriculture, 

"The growth we have seen in agriculture is attributable to careful1 

planning and management decisions made by producers, bankers and 

researchers. Thz result of this growth has maintained agricultures 

position as 'number one' in Montana's economy. It 2 

Agriculture is under attack today from many fronts and one of the most 

sever of th =ttacks is against the management capability of controlling 

one's own land use policy. 

House Bill 265 intrudes the public inio the ,rivate land use 

a~id management scene in such a way as to detract from the Farmers and 

Ranchers primary duties. 

House Bill 265 requires that the land owner assume extra financial 

burden in behalf of the public. See Sec. 3, para. 3(e). 

It requires that land be taKen without compensation. See Sec. 3 

para. 1. 

It also requires thdt stock handling decisions be made in deference 

SENhE JUD/C/A& M)MM, 
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to the public and not to the maximization uf herd performance. See Set 4 

subsec. 2. (Liability) I 
In addifivn to the above, it requires allowances be made for 

stock harrassment which do not exhist now, ie. shelter belts and available 

water not being available to stock due to the presence of human pressure. 

MY veterinarian tells me that the value of these shelter belts and 

-)per\ running water can not possibly be replaced at any price. THIS BILL, 

H.B. k 2 6 5  IS A BAD BILL BECAUSE IT JEOPRODIZES AN ENTIRE STATE AND ALL 

OF ITS AGENCIES AND CIT.IZENS, NOT JUST ITS AGRICULTURE. 

As Gov. Schwinden sald in his letter of introduc~ion to the 

Montana Livestock and Crop Reporting Services 1983 Bulletin entitled 

MONTANA AGRICULTUPAL STATISTICS, and I quote "Agriculture can claim 

a rlch past and a solid presence in Montana. Lets work together to 

ensure an equally bright future for Eoud and fiber production in this 

state. " 3 

Reject H.9.265 in its entirety, and enact Senate Bills 418,421, 

424 and 435.  These are good tools that protect the state of Montana, its 

. budgets, institutions, agencies, people and agriculture. 

L e t  us not be so short sighted as to rush thru a piece of 

legislation , regardless of who appears to support it, that would 

CAUSE ANY DAMAGE TO THE STATES MOST PRODUCTIVE LNDUSTRY ! !  P 
Tnank you for the opportunity to present my views. d 

Charles Howe 

I .  Montana Agricultural Statistics 1983 pg.2 
. Q 
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Members of the Senate 
Judiciary Committee 

Montana State Senate 
Helena, Montana 

Gentlemen: 6 ' 7 ~ & . , - w ? , . f O h  3- AS, f@'&&kq 
r - - = C A - < .  

I strongly urge the defeat of House Bill 265 on the 
grounds that it represents an unwise and unwarranted 
extension rights of the public to float and fish on streans 
historically suitable for such purposes. The desirable 
portions of the bill dealing wirh definitions of the high 
water line has already been adequately dealt with in a bill 
already passed by the Senate. 

11 *A 
My reasons for opposing House Bill 265 are as follows: 

\ 

. \ 1. Rights of Portage around Artificial Barriers. 
1 "d 

3 .\'. 3 - fl dYk2 Ranch owners, whose lands include small streams . g .not suitable for floating, must use wire fencing to 
\%control efficient use of their lands for watering and 

of livestock. These fences inevitably cross 
I 
1 

impractical arid 
1 

cannot 

for the landowners are 
to meet as a practical matter due to the 

of such structures after the 
and the butting and rubbing of 

C 

I 5  U;;l!EIT NO. 

DATE 0 3 - 0 8 - g S  fl - .  



Kembers of the Senate 
Judiciary Committee 
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livestock and wild game and hence force the rancher to 
cerry new levels of public liability insurance which he 
cannot afford. 

2. Deprivation of Revenue to Dude Ranch Operstors and 
Others who Permit Fishing on a Fee Basis. 

In the case of dude ranch operators and those who 
permit fishing on small streams on a daily fee basis, 
House Bill 265 constitutes a deprivation of a 
significant historical source of supplemental income. 
The small stream is frequently an important source of 
revenue for many small ranchers. It is a principal 
source of attraction to small dude ranch operations. 

Very commonly small water courses, properly 
husbanded, provide on a very limited scale and only 
when carefully protected from over-use, excellent 
fisheries which otherwise would not exist. Many of 
these landowers achieve these results by limiting 
access of cattle to particular areas, restricting the 
number and types of fish taken and the methods of 
fishing. Not infrequently spawning beds are not 
permitted to be fished. All these measures contribute 
to the unique attraction of Montana as a wildlife 
habitat without expense to the state. They are an 
important supplemental source of revenue to the 
landowners. 

3. Unintended Access to Private Land and Invasion 'of 
Privacy. 

The effect of House Bill 265 is to create 
unintended access to private lands for purposes which 
are not related to the original subject of the Curran 
and Hildreth lawsuits. In periods of low water, 
particularly in the fall, dry water courses would 
become unintentional avenues of access to trespassers 
under the guise of fishing or duck or upland game 
hunting. To extend these rights to swimming and 
hunting represents an unwise and undesirable erosion of 
the rights of privacy of landowners. There are many 
private landowners who wish to preserve their lands as 
sanctuaries for both migratory and upland game. Many 
ranch houses and other private dwellings are situated 
near or on the banks of small streams. To deny these 
landowners the right to control who can and cannot hunt 

S T H A T  JU3143?~~ SO!JMI~E[ 
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Members o f  the. Senate  
J u d i c i a r y  Committee 

March 6 ,  1985 
Page 3 

on h i s  l and  i s  a  t h r e a t  t o  t h e  enjoyment of  p r i v a t e  
p roper ty  and c o n t r a r y  t o  the  i n t e r e s t s  of t h e  p u b l i c  i n  
b e n e f i t i n g  from t h e  prese.rvat ion of game s a n c t u a r i e s  a t  
p r i v a t e  expense. To t u r n  every ranch i n t o  a p i c n i c  
ground f o r  u n i n v i t e d  members of t h e  pub l i c  goes f a r  
beyond t h e  i n t e n t  of  t h e  Supreme Court i n  t h e  Curran 
and H i l d r e t h  cases .  

R SENATE JUDICIARY ARINlYl 
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TO THE SENATE JUDICIARY COMMITTEE HB 265 

I w i s h  t o  o p p o s e  t h e  p a s s a g e  o f  HE 265. I t  is a n  e x t r e m e l y  
d a n g e r o u s  b i l l  t h a t  g o e s  f a r  beyond t h e  Supreme C o u r t  d e c i s i o n .  The  
t h r e e  " s a f e g u a r d s "  SB 4 1 8 ,  SB 421 a n d  S B  4 2 4  now a d d e d  d o  n o t  c h a n g e  
t h e  i n t e n t  o f  t h i s  b i l l . . . . e v e n t u a l  c o m p l e t e  a c c e s s  t o  p r i v a t e  l a n d s .  

The r e s u l t s  o f  t h i s  e x t r e m e l y  d a n g e r o u s  b i l l  c o u l d  r e s u l t  i n  t h e  
4 - LC\, - l u a t i  a n  of  l a n d  v a l u e s ,  i n c r e a s e d  l i a b i l i t y  f o r  l a n d  o w n e r s  a n d  
more l a w  s u i t s .  A l s o  t h e  d e s t r u c t i o n  o f  t h e  e n v i r o n m e n t  w e  h a v e  
.enjoyed.  W e  would  a l s o  doom many b u s i n e s s e s . .  . . o u t f i t t e r s ,  d u d e  
r a n c h e r s  e tc .  i f  a l l  o f  Montana l a n d  is a v a i l a b l e  t o  t h e  p u b l i c .  T h i s  
b i l l  would  b e  e x t r e m e l y  h a r m f u l  t o  ' o n e  o f  o u r  m a i  n  
i n d u s t r i e s - - r e c r e a t i o n .  

T h i s  n i g h t m a r e  is t h e  p r o d u c t  o f  r e c r e a t i o n i s t s  w i t h  l i t t l e  
c o n c e r n  f o r  t h e  r i g h t s  o f  l a n d o w n e r s .  One n e e d s  o n l y  t o  r e a d  t h e  

5 r , i p t s  o f  t h e  C u r r a n  a n d  H i l d r e t h  d e c i s i o n s  t o  r e a l i z e  t h e  
' m ' i ; o n c e r n s  o f  l a n d o w n e r s  are b e i n g  d i s r e g a r d e d  as 

"i n c o n s e q u e n t i  a1 ". 
To t h o s e  who t h i n k  t h e y  h a v e  n o  n e e d  t o  b e  c o n c e r n e d  b e c a u s e  t h e y  

h a v e  n o  water on t h e i r  l a n d ,  make n o  m i s t a k e ,  HB 265 is o n l y  t h e  f i r s t  
wedge i n  y o u r  d o o r .  Soon t h e y  w i l l  b e  a f t e r  c o m p l e t e  i n g r e s s  t o  y o u r  
l a n d .  

S p o t t e d  knapweed is a l r e a d y  a s e r i o u s  p r o b l e m .  I t  is e a s i l y  s p r e a d  
b y  v e h i c l e s ,  s h o e s ,  c l o t h i n g  etc. Land i n v a d e d  b y  knapweed e v e n t u a l l y  
l o s e s  95% o f  i ts g r a t i n g  c a p a c i t y .  I t  is d i f f i c u l t  t o  c o n t r o l .  

I n v a s i o n  b y  t h e  p u b l i c  on p r i v a t e  l a n d s  w i l l  p r e s e n t  a n  
i n s u r m o u n t a b l e  p r o b l e m  t o  t h e  r a n c h e r  a n d  f a r m e r  a n d  e v e n t u a l l y  l e a d  
t o  t h e  d e s t r u c t i o n  o f  o u r  b e a u t i f u l  s t a t e .  I f  t h e s e  e n v i r o n m e n t a l  
g r o u p s  w e r e  t r u l y  i n t e r e s t e d  i n  t h e  p r e s e r v a t i o n  of  o u r  e n v i r o n m e n t ,  
t h e y  would  b e  f i g h t i n g  t h e  i n t r u s i o n  o f  p r i v a t e  p r o p e r t y .  Some 
a g r i c u l t u r a l  o r g a n i z a t i o n s  h a v e  been  l e a d  down t h e  g a r d e n  p a t h  a n d  a re  
n o t  t r u l y  r e p r e s e n t i n g  t h e i r  membership  b y  s u p p o r t i n g  t h e  ' p a s s a g e  o f  
t h i s  b i l l .  

If  f o r  n o  o t h e r  r e a s o n ,  b e c a u s e  of  t h e  s e r i o u s  p r o b l e m  p r e s e n t e d  
by  knapweed,  o u r  S e n a t o r s  a n d  R e p r e s e n t a t i v e s  s h o u l d  o p p o s e  t h e  
p a s s a g e  o f  265. They s h o u l d  b e  f i g h t i n g  f o r  t h e  p r e s e r v a t i o n  o f  t h e  
r i g h t s  o f  p r i v a t e  o w n e r s h i p .  
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There  has been a l o t  of  t i m e  and e f f o r t  p u t  i n t o  t h e  s t r eam a c c e s s  

i s s u e .  I n  my op in ion ,  HB265 i s  not a c c e p t a b l e  i n  i t s  p r e s e n t  form. A s  

w r i t t e n ,  i t  l eaves  many unc lea r  a r e a s  such as b a r r i e r s ,  what are s u r f a c e  

waters, where i s  t h e  o rd ina ry  h igh  wate r  mark, and t h e  s e c t i o n  on p o r t a g e  

t h a t  c l e a r l y  i s  a t a k i n g  o f  p r i v a t e  p r o p e r t y .  A l l  o f  t h i s  has  been cover  

1 i n  e a r l i e r  t es t imony.  I w i l l  no t  spend any more of  your t i m e  on t h o s e  ar  

I would l i k e  t o  cover ano the r  a s p e c t  o f  HB265. It has  been s t a t e d  

a t  a l l  t h e  hea r ings  on t h i s  i s s u e  t h a t  a g r i c u l t u r e  and sportsmen were i n  

f a v o r  o f  HB265. Th i s  i s  simply no t  t r u e .  On December 19 a l l  of t h e  

a g r i c u l t u r a l  groups d i d  ag ree  on a d r a f t .  HB265 h a s  changed d r a m a t i c a l l y  - 
I n  f a c t ,  i t  does no t  resemble i n  any way t h e  December 19 draft. S t i l l ,  

t h e  l e a d e r s h i p  of c e r t a i n  a g r i c u l t u r a l  groups and t h e i r  spokesmen doggedl: 

and b l i n d l y  suppor t  t h i s  b i l l .  I belong t o  Farm Bureau and Montana 

~ t o c k ~ r o w e r s ,  and they  a r e  no t  r e p r e s e n t i n g  my views. I n  v i s i t i n g  w i t h  

o t h e r  members and land owners I f i n d  t h a t  when they  know and unders tand 

t h e  i m p l i c a t i o n s  of  HB265,,they a r e  dead set  a g a i n s t  i t .  It seems t h a t  

our  o p i n i o n s  and sugges t ions  have f a l l e n  on t h e  deaf  e a r s  of o u r  a g r i c u l -  

t u r a l  l e a d e r s .  I cannot unders tand why t h e y  'cont inue t o  suppor t  t h i s  b i l l  



Chairman ~ o e  Mazurek 
- 

-2 - March 8 ,  1985 

I have v i s i t e d  w i t h  many f isherman,  h u n t e r s  and outdoorsmen whom 6 
I I c o n s i d e r  t o  b e  t h e  t r u e  Montana sportsmen. They don ' t  l i k e  HB265 e i t h e  

These people  are hard-working i n d i v i d u a l s ,  most of  whom d o n ' t  belong t o  

spor t smen ' s  group.  They s t i l l  b e l i e v e  i n  p r i v a t e  p rope r ty .  They don ' t  , 
mind a s k i n g  permiss ion  t o  hun t ,  f i s h  and en joy  t h e  p r i v i l e g e  o f  us in?  1 
someone e l s e ' s  p r o p e r t y .  These sportsmen do no t  want t o  b e  r e p r e s e n t e d  t 
by t h o s e  who imply r e p r e s , e n t a t i o n  of  spor tsmen.  

I f e e l ,  i n  t h e  b e s t  i n t e r e s t  o f  peop le  i n  Montana, t h a t  t h e  f o u r  

b i l l s  pa s sed  by t h e  Sena te ,  S B ' S  418, 421,  424, and 435 would be  t h e  I 
b e s t  c h o i c e  a t  t h i s  t i m e .  These b i l l s  would d e f i n e  t h e  o r d i n a r y  h igh  w a  

mark, l i a b i l i t y ,  p r e s c r i p t i v e  easement, and t r e s p a s s .  The b i l l s  would 

he lp  a l l  people  know where they  s tand .  I f  t h e  f o u r  Sena te  B i l l s  a r e  pa dg 
we w i l l  s t i l l  have a good landowner-sportsmen r e l a t i o n s h i p .  u 

I n  c o n c l u s i o n ,  I b e l i e v e  HB265 shou ld  be  k i l l e d  and a l l  our  e f f o r t s  

put  i n t o  p a s s i n g  t h e  f o u r  Sena te  B i l l s .  
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To the mebers of the Senate Judiciary Committee: 

- 
DATE 0 3  0 8  8 5  
BILL NO 

My name i s  Dave Moore. I am a dryland farmer and Vocational Agriculture 
-P 

' teacher #ram Big Timber. 

Until now I have never given testimony, written or  verbal, concerning a 

b i l l  b u t  I feel I must speak out against HB 265. As a dryland farmer I 

rea l ize ,  perhaps not fu l ly ,  the deleterious e f fec t  t h i s  b i l l  will have on 

my operation which i s  s i tuated in roil ing h i l l s  containing several spring- 

fed creeks and many large coulees which carry run-off water. HB 265 effect ively 

takes my r ight  t o  control access to and within my f ie lds .  

Although I am no longer a full-time teacher, during the winter months I 

spend an average of two and one half days per week teaching i n  the B i g  Timber 

Public School system. .I have had many opportunities t o  v i s i t  w i t h  vo-ag 

students a t  the high school level about HB 265. Most of the students have 

( n o t  heard of HB 265. Those young people who a re  informed on the b i l l  and i t s  4 
contents usually a r e  willing to  overlook the economic ramifications of HB 265 to  

landowners, b u t ,  almost without exception, feel t ha t  i f  they were landowners, as 

many will be i f  i t  i s  economically feasible for  them to  follow in ther  fa thers '  

footsteps, they could not idly s i t  by as the r ight  to  control access t o  and on 

land for  which they bay taxes i s  taken from them. 

B u t  i t  i s  not the young people who are  aware of HB 265 tha t  are  my main con- 

cern. As I mentioned above most young people a re  uninformed concerning HB 265, or 

any other b i l l  for  tha t  matter, as,  I believe, a re  most adults.  This being the 

case, how can we as guardians of the future of these young saddle them with a 

land reform bi l l  ( H B  265) which takes from them r ights  tha t  have h is tor ica l ly  and 

const i tut ional ly been exercised by the i r  forefathers.  

In summary, HB 265 will have adverse e f fec ts  on t h i s  and future generations of 

landowners. Landowner-sportsman relationships will be s t rained,  perhaps t o  danger0 6 I 
1 imits. I urge th i s  committee to table or k i l !  HB 265 and adopt SB 418, SB 421, 1 

SB 424 and SB 435, b i l l  vhich more aptly address the r ights  and obligations of 

b o t h  1 andonwers a n d  s o n r t q r n ~ n  CL ~13 
1 
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March 8, 1985 
Testimony before the Senate Judicicary Committee on HB265 

My name is Wes Henthorne. I am a resident of Sweetgrass 
County and manage a ranching operation located in Park, 
Sweetgrass, and Gallatin Counties. The following questions 
are the primary reasons for my opposition to HB 265: 

1) Is it the intent of HB 265 that the public may on "Class I 
waters" by clear implication without the permission of the 
landowner: 

A-overnight camp; 
B-place or create any permanent or semipermanent 

object, such as a permanent duck blind or boat 
moorage;or 

C-conduct other activities which are not primarily 
water related pleasure activities? 

2) Is the language in HB 265 sufficiently clear to easily 
distinguish between Class I and Class I1 waters as defined in 
HB 265? 

3) Is it the intent of this bill by defining surface waters 
in Section 1 (10) "'surface water' means, for determining the 
public's access for recreational use, a natural body of 
water, its bed and its banks up to the ordinary high water 
mark." to define land as water? 

4 )  In light of current budgetary problems being addressed by 
the legislature is it appropriate for the Fish and Game 
Commission to be given the immediate additional fiscal 
burdens of developing rules for recreational use and 
approving structure designs for all Class I and Class I1 
waters in the state? 

5 )  Does HB 265 intend-that a landowner must bear the cost of 
establishing a portage route around artificial barriers such 
as natural gas pipelines, county bridges, etc. for which the 
landowner has no other responsibility? 

6 )  Does the establishment of a portage route with no 
compensation to the owner constitute a taking without just 
compensation? 

7) Do the "supervisors" as defined in the bill, Section 1 (9) 
need the additional responsibility of establishing portage 
routes? 

The list of questions raised by HE 265 goes on and on. In the 
interest of brevity I would like to conclude that the 
problems that this large and complex piece of legislation 
tries but fails to address are resolved much better by the 
three'simple Senate bills that went through this committee 
earlier this session. SENATE JUDICIARY COMMJ 

EXHIBIT NO. 73L 
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Members of t h e  J u d i c i a r y  Committee, 

My name is Virge Holl iday.  We have a fami ly  ranch i n  Park 

County with the  S h i e l d s  River running f u l l  l e n g t h  khrough it. 

I n m  here t o  oppose ~ ~ 2 6 5 ,  t he  Stream Accaas b i l l ,  and ask  
t h a t  it be k i l l e d .  A bad b i l l  doesn't improve a bad Supreme 

Court  decis ion.  If t h i s  can be made non damaging t o  ranchers ,  

f inp .  If not ,  l e t ' s  be about changing the  decis ion,  which t h e  

l e g i s l a t u r e  can do -- it has equal  power with the  Supreme Court. 

I t  j u s t  i s n ' t  i n  me t o  compromise something as important  as 
our p r i v a t e  p roper ty  r i g h t s ,  one of t he  thi~gs t h a t  made this 

country g r e a t .  
I t ' s  my opinion t h a t  those i n  a g r i c u l t u r e  (and I belong t o  

a couple of those organiza t ions)  who support  t h i s  b i l l  threw away 

t h e  baby with the  b a t h  water. 

When SB310, t h e  Stream Preserva t ion  b i l l  was forced  over 
u s  t e n  y e a r s  ago, it was t o  make landowners p r o t e c t  t h e  beds and 

banks o f  streams. There was a t  l e a s t  a p re tense  of environmental 

concern, even though t h a t  was a l s o  infr ingement  on our  p r i v a t e  
proper ty .  

~ h e r e ~ s  no such concern w i t h  t h i s  stream access  which t u r n s  4 
the  e n t i r e  pub l i c  loose  onfius -- the  same p u b l i c  you lock  a l l  
d o ~ r s  t o  p r o t e c t  yourse lves  from. When everyone has  access  t o  

everything,  t h e r e  wi2h be nothing f o r  anyone. I t  w i l l  be goodby 
t o  t h e  wi ld  geese f i n a l l y  nes t ing  a long our  r i v e r ,  t o  t h e  sand 
h i l l  c ranes  and occas ional  swan t h a t  f i n d s  t h e i r  way t o  our  water,  
and probably much more besides.  Look a t  t h e  garbage, vandalism, 

and damage i n  any p u b l i c  place t o  see what's coming. And who 
s t ands  the  c o s t  and cleans up this mess? L e t  me guess1 

Who pa id  f o r ,  worked f o r  and took ca re  of t h i s  l and  and 
water? Cer ta in ly  n o t  those who now want drb t o  p l a y  on it f o r  f r e e .  

P lease  k i l l H B 2 6 5  and l e t  the  f o u r  good Senate b i l l s  t h a t  
passed with such a majorityehandle t h e  problems a r i s i n g  from t h e  

Supreme Court dec is ion .  I 

1 
Thank you. 
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?TAUS I S  Gi'3RCE ROSSETTW . . . . I AM T ? C M  P1S;nPAIL XT. STILLIR~ATE- 
c~VNTY .4:?D OtX A B!@H!Z, CATTLE OPERATION, i 
IN T~rs: I iCUCS SF RLPRSSENTATIVLS 9.B. 2 6 5  '7AS PRESENTZD AS 3EING A 
c;:,pil~:,lISZ SET1,'iEI:N TIiE RECRdACIOHISTS 1U'D T'IB irIAIN LIME AGRICULTm 
ORGANIZATIONS. IY ?ilY OPINION TH3 S?OKESI.tAi\T FOR THZSE AGRIC'JLTURAL 
<,~oU?S , IN HIS  DESIi33 TO AFFECT A COMFROMISE ;?ITE; THE R~CRZATIONI 
A G R ~ ~ D  To TER:I'.S I N  THB 3 I L L  THAT -4RE NOT ONLY UNSATISFArJT0,SY TO 
iflA?fl OF TYE GRASS ROOT I E m Z R S  OF' T:IE ArJRICULTmAL GROUPS BUT 
INDE3D .4KE NOT CONSTITUTIONAL. AS T3E hIEYl3ERS HAVE SEC3IilE Air'l.L3E OF 
TXZ CONTBjTS 3F THE S I L L  TEEX ZAVE WIT:YEiiAVO? T:BIR SUPPORT, TZIS 
-7' CT I S  -Y7?L3SBT V,'EI3N YOU .FEAR TO-DAY F'RGId SUCH AFFILIATES AS THE 
BEARTDOTE STOCK ASSIC. LOCATED I?? STILLV!ATZR COUNTY. A?IN N[ii4;3.ZR 
O F  THE SPYAKZRS I N  OPPOSITION TO H. B. 265 ARE ~B:,IIBIGRS OF THE 
M A I Y  LINE AGRICULTLmAL ORGAIVIZATIOXS. 

AS I S?AAK FXHE TODAY I TO3 !'iOLZD LIKE TO SLE A COMP!30,'IIISE 3ILL 
iZT'?1S9'V7-::2 ZECEZi iTI~NISTS A:TD T 5 3  LAIJC OR:JERS, 3UT l6i%kT 1;JE SEE 
XOYi I N  2 6 5  I S  A FM CRY FROAT TUS BILL CRdATED 3Y T 9 S  12TTERITJ 
SaIQ:dITTEE. I T  I S  EVIDEKT TEAT 2 6 5  IS  A FLiiYJZD II~STRTJMGNT, T E  
DE~I'!B7'ION OF SURFA3E ZATER TO INCLUDE THE SED, T,WS ENASLING T-B 
PU3LIC TO USE TFiE DRY STREAM BEG, I S  NOT RASZD ON THi3 SU?RZ?vE 
CO-JTT DECISION, T:XE IMONTAXA COXSTITUTIOIJ OR ANY LEGISLATION. TEE 
ISSUE CF PORTAGE WERE3Y THE PUBLIC CAN EXIT THE STREAM AND CROSS 
PRIVATE PROPERTY TO CIRCUWEJT SUCH ?JATURAL EZX SARRIERS AS ilOLES, 
BOULDERS, SRUSFI ETC. I S  SLqi3LY NOT CONSTITUTI0:JAL. I U V E  CO??SULTEC 
FIVE GI?FZREXT ATTORNEYS AND T W  ALL AGREE TYAT PORTAGE I S  TIE 
TAKING OF PRDJATE ?ROPERTY WITFOUT COMPEIJSATIOX. I HOPE TBAT SUC 
LACtYE3S PRESENT I N  TYIS CO?vfbTITTEE AS ?lR.  MAZUREK, . TOVL'E, ER. 
DAi?I3LS, PW. TINSONEAULT, CRIPF'ZB ANC A I R  OTEZRS TEAT I AM 3OT 
A!'ILFIS OF \fl;;ILL TAK.3 A - W D  LOOK AT TIIZ TVIO ISSWS I -ilAVE. REFmBZD I 
TO. I ASSUXS TEAT THIS MATTER WILL BE DISCUSSSD THIS MORNING I N  
MOR5 DETAIL i3Y OTYERS. I 

I N  CGtJCLUSION: THE ZROSION OF SUPPORT FOR 2 6 5  I S  DUE TO T,YE.FAULTY 
STRUCTGRE OF THE BILL AND I HOPE THAT AN INTELLIGENT AND THOUGHT- 

1 
FTJLLl SENATZ WILL DZLETE TH3 NO;:-PRCDUCTIVE AND UNCONST ITUT I3iTA.L 
SZCTIONS ANG TAI(i3 I\%ATSVER OTKEE STEPS AEiE NEEDED TO PROPERLY 
ADD3ESS TBE bIATTE3. 

' I 





February 18, 1985 

Af t e r  cons iderable  thought and conversa t ion  about House B i l l  #265 
concerning water acces s  f o r  r e c r e a t i o n a l  use we p re sen t  t h i s  r e s o l u t i o n ,  

WHEREAS, t h e  h igh  water  mark i s  not  def ined  t o  our  s a t i s f a c t i o n :  and 

WHERMS, t h e  c l a s s i f i c a t i o n  of water i s  not  ex:plaineJ enough t o  
i d e n t i f y  our  r i g h t s  o f  ownership; and 

WHEREAS, t h e  landowners a r e  l e f t  wi th  t h e  r e s p ~ m s i b i l i t y  o f  por tage  
and without  con-l;rol o f  t h e  l and  from t h e  h igh  water  mark t o  low water  
flow; 

We, t h e  Board o f  D i rec to r s  of t h e  Beartooth Stock Assoc ia t ion ,  
a r e  opposed t o  House B i l l  #265 as presented .  
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DELEGATE PRCFCSAL 
NO. 2 - Water R i g h t s  

MONTANA C O N S T I T U T I O N A L  C O l i Y E H T I C N  

1971-1'572 

DELEGATE P R O P O S A I  NC. 2 

D A T E  I N T E O D O C E C :  JAN. 20, 1 9 7 2  qj<l. c +c.? 

/ 

R e f e r r e d  t o  N a t u r a l  R e z o u r c e s  a n d  Agri-  
c u l t u r e  C o ~ r n i t t e c  

A PROPOSAL FCR A N 2 W  CONSPITUTIONAL S E C T I C N  PRCVIDING F O R  WATER 
R I G H T S .  

B E  IT 'PROPOSEC B Y  THE C O N S T I T U T I O N A L  C O N V E H I I C N  O F  THE S T A T E  C F  
HOh'TANA: 

S e c t i o n  1. T h e r e  s h a l l  b e  a n s u  C o n s t i t u t i o n a l  S e c t i c n  to( 
p r o v i d e  a s  f o l l c v s :  

n ~ s c t i o n  --- . WATER. A11 cf t h e  water i n  t h i s  s t a t e ,  
w h e t h e r  c c c u r r i n g  o n  t h e  s u r f a c e  o r  u n d e r g r c u n d ,  a n d  w h e t h e r  
o c c u r r i n g  n a t u r a l l y  o r  a r t i f i c i a l l y ,  b e l o n g s  t c  t h e  p e q p l e  o f  

. M o n t a n a ;  a n d  t h o s e  w a t e r s  w h i c h  a r e  c a p a b l e  cf s u b s t a n t i a l  cr  
s i g n i f i c a n t  p u b l i c  u s e  may b e  u s e d  b y  t h e  ~ e o ~ l e  w i t h  o r  w i t h o u t  
d i v e r s i c n  o r  d e v e l o p m e n t  w o r k s ,  r e g a r d l e s s  o f  w h s t h e r  t h e  w a t e r s  
o c c u r  on  p u b l i c  o r  ~ r i v a t e  l a n d s .  T h e  p u b l i c - h a s  t h e  r i g h t  t o  t h e  
r e c r e a t i o n a l  u s e  o f  s u c h  w a t e r s  a n d  t h ~ i r  b e d s  a n d  b a n k s  t c  t h e  
h i g h  water  mark r e g a r d l e s s  of  nbether the v a t e r s  a r e  n a v i g a b l e  
a n d  r e g a r d l e s s  of w h e t h e r  t h e  b e d s  a n d  banks a r e  p r i v a t e l y  cwned.  
B e n e f i c i a l  u s e  of  w a t e r s  i n c l u d ~ s  r e c r e a t i o n  and  a e s t h e t i c s ,  s u c h  
a s  h a b i t a t  f o r  f i s h  a n d  w i l d l i f e  a n d  scenic w a t e r u a y s ,  

' I he  u s e  of a l l  v a t e r  now a p p r o p r i a t e d ,  c r  t h a t  may h e r e a f t e r  
b e  a p p r o p r i a t e d  f o r  s a l e ,  r e n t a l ,  d i s t r i b u t i c n ,  o r  o t h e r  bene- 
ficial use, and  t h e  r i g h t  o f  way o v e r  t h e  l a n d s  of o t h e r s ,  f c r  
a l l  d i t c h e s ,  d r a i n s ,  f l u ~ e s ,  c a n a l s ,  a n d  a q u e d u c t s ,  n e c e s s a r i l y . - - '  
u s z d  i n  c c n n ~ c t i o n  t h e r e w i t h ,  a s  wel l  a s  the s i t e s  fcr r e s e r v o i r s  
n e c e s s a r y  f o r  c c l l e c t i o n  a n d  s t c r i n g  t h e  s a m e ,  s h a l l  be h e l d  t o  
b e  a p u b l i c  u s e .  

T h e  l e g i s l a t u r e  e a y  F r o v i d e  e i t h e r  d i r e c t l y ,  cr i n d i r e c t l y  
t h r o u g h  a d m i n i s t r a t i v e  a g e n c i e s ,  f o r  t h e  c o n t r o l  a n d  r e g u l a t i c n a  
o f  b o t h  e x i s t i n g  a n d  f u t u r e  r i g h t s  t c  u s e s  cf  u a t e r . "  s;" JUJ~ZIAAY C O M M ~ ~ E E ~  

INTRODUCED EY: ~ s ~ , g g r l  Be~thglson 



E O N T A K A  C O N S T I I U T I O H A L  CCKVELTICN 1' 

lUDlClARY WMMITTE~ . -. 
C_____- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -  --------_ 

~ B J T  NO- 

W 
26- 

DA n-l 
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I' B e c a u s e  M o n t a n a  h a s  a t  l ~ a s t  S C O , C O C  a c r e s  cf s t r i ~ a t l e  c o a l  
l a n d  a n d  u n t o l d  a c r e s  cf c t h e r  n a t u r a l  r e s o u r c e s ,  y c u r  c c ~ m i t t e e  
b e l i e v e s  t h ~  r e n ~ o n s i b i l i t i e s  o f  ~ r o t e c t i ~ g  a n d  r e s t o r i n g  t h e  
s u r f a c e  c o n d i t i o n s  o f  t h o s e  l a n d s  f c r  u n b o r n  g e n e r a t i o n s  s h o u l d  
n o t  b e  l e f t  t o  men,  b u t  r a t h e r  ~ r o t € c t € d  b y  f u c d a ~ e n t a l  l a w .  

st :ction 3. WA'IEK RIGHTS, (1) A l l  e x i s t i n g  r f a h t s  
I us? o x  a n y  w a r ~ r s  i n  t h i s  z e a t e  f o r  a n y  u s e f u l  

cr b e n e f i c i a l  F u r F o s e  a r E  h e r e b y  r e c c g ~ i z e d  a n d  c c n -  
f i r ~ ~ d .  

( 2 )  The . u s €  cf a l l  wa-ter n o u  a ~ ~ r o p r i a t f d ,  o r  , 

I t h a t  r a y  h 2 r e a f  t e r  ' k . ~  a p p r o p r i a t e d  f c r  s a l e ,  r e n t a l ,  
) d i s t r i b u t i c o ,  c r  = t h e =  t e n e f i c i a l  u s e ,  a n d  the r i g b t -  

o f - s a y  o v e r  t h e  l a n d s  cf o t h e r s ,  f c r  a l l  d i t c h e s ,  
d r a i n s ,  f l u m ~ s ,  c a n a l s ,  a n d  a q u e d u c t s ,  n e c e c z a r i l y  u s e d  

I i c c n n e c t i o n  t h e r e w i t h ,  a s  a e l l  a s  the s i t e s  f c r  
r e s e r v o i r s  n s c r s s a r y  f o r  c c l l ~ c t i n g  a n d  s t o r i n g  t b e  
s a m e ,  s h a l l  t €  h € l d  t o  b e  a  ~ u b l i c  u s e .  

(3) A l l  s u r f a c e ,  u n d e r g r c u n d ,  f l c c d ,  a n d  atmcs-  
~ h e r i c  v a t e r s  k i t h i n  ? h e  h c u c d a r i f s  o f  t k e  s t a t e  cf 
m c n t a n a  a r e  d e c l a r e d  t o  be t h e  ~ r c ~ e r t y  o f  the s t a t e  

t h e  use of i t s  p c o ~ l s  a n d  s u k j ~ c t  t c  a ~ ~ r o ~ r i a t i c n  
f o r  b ~ n e f i c i a l  u s e s  a s  ~ r c u i d e d  t p  law. 

I ( 4 )  B e n ~ f i c i a l  u s e s  i n c l u d e ,  b u t  a r e  n o t  l i m i t e d  
- t o ,  d o n ~ e s t i c ,  m u n i c i p a l ,  a g r i c u l t u r e ,  s t c c k u a t e r i n g ,  

i n d u s t r y ,  r e c r e a t i c r ,  s c e n i c  b a t o r u a y s ,  a n d  h a b i t a t  fcx 

I - 
w i l d l i f e ,  a n d  a l l  o t h e r  u s e s  ~ r ~ s e n t l y  r ~ c c g n i z ~ d  t y  
law, t o g e t h e r  w i t h  f u t u r e  b e n e f i c i a l  u s e s  a s  d e t e r m i n e d  
b y  t h e  l e g i s l a t u r e  o r  c o u r t s  cf a c c t a c a .  A d i v t z r s i c n  

C o r  d f v o l o p m e n t  w c r k i s  n c t  r e q u i r e d  f c r  f u t u r e  a c g u i s i -  
ticn cf a water  right f o r  t h e  f c r e g c i n g  u s e s .  T h e  
l e g i s l a t u r z  s h a l l  determine t b e  m e t h c d  cf e s t a k l i s b i ~ g  
t b o s e  f u t u r e  w a t e r  r i g h t s  w h i c h  d o  n c t  r e q u i r e  a d i v e r -  
s i c n  a n d  may d e s i g n a t e  ~ r i c r i t i e s  f o r  t h o s e  f u t u r e  
r i g h t s  i f  n e c E s s a r y .  

(5) p r i o r i t y  . o f  a p p r c ~ r i a t i c n  f c r  b z n e f i c i a l  
U S E S  s h a l l  give t h e  b e t t e r  r i g h t -  No a p p r c ~ r i a t i c n  
s h a l l  t e  d e n i e d  ~ x c ~ ~ t  when s u c b  d e n i a l  i~ d e m a n d e d  by  
t h e  ~ u b l i c  i n t e r e s t s .  

(6 )  The l e g i c l a ' i u r e  s h a l l  F Z C V ~ ~ €  f c r  the a d z i r -  
i r t r a t i c n ,  c c n t r o l  a n d  r e g u l a t i c r  cf u a t e r  rights a n d  
s h a l l  e s t a b l i s h  a  s y s t e m  of  c ~ n t r a l i z e d  records; 

I y o u r  c c m u i i t t ~ ~  f e e l s  t h a t  v a t e r  a n d  u a t e r  r i g h t s  a r e  of 
c r u c i a l  impcr tance  t o  t h e  p a s t  h i s t c r y  a n d  f u t u r e  d e v e l c ~ r ~ n t  cf 

I * f i  I .  



N a t u r a l  R e s o u r c e s  a n d  A g r i c u l t u r e  C o m m i t t e e  

EXtilslr  NO-^ -------____________----------------------------------------------- 

c DATE 0 3 0 ~  

0'" PIO, %8. Z C J  

t h e  S t a t e  cf f i c n t a n a .  P c r  t h i s  r e a s c n  t h e  c c m m i t t z e  f e e l s  j u s t i -  
f i e d  i n  3 x ~ a n d i n g  t h ~  p r E s € n t  C o n s t i t u t i c n a l  s e c t i o n  ~ h i c h  
r e l a t e s  s o l a l y  t c  t h e  us2 of r a t e r  t c  i n c l u d e  ~ r c v i s i c n s  f o r  t h e  
p r c t s c t i c n  cf  t h s  w a t e r s  cf t h e  s t a t e  f c r  u s e  t y  i t s  ~ e c p l ~ .  

S u b s e c t i o n  (1) g u a r a n t e e s  a l l  e x i s t i c g  r i g h t s  t o  t h e  u s e  c f  
v a t e r  . a n d  i n c l u d e s  a l l  a d  j u d i c a t ~ d  r i g h t s  a r d  n c n a d  j u d i c a t e d  . 
r i g h t s  i n c l u d i n g  v a t e r  r i g h t s  f o r  w h i c h  n o t i c e  o f  a F p r c p r i a t i c r s  
h a s  b e ~ n  f i l e d  a s  well a s  r i g h t s  b y  u s e  f c r  w h i c h  n o  f i l i n g  is 
o f  r e c c r d .  

S u k s e c t i c n  (2 )  i s  a v e r b a t i m  d u ~ l i c a t i c n  o f  Ar t ic le  111, 
s e c t i o n  15 o f  t h e  p r e s e n t  C o n s t i t u t i o r .  a n d  h a s  t e e n  . r e t a i n e d  i n  
i t s  s n t i r s t y  - t c  ~ r s s e r v e  ' t h e  s u k s t a n t i a l  n u s k e r  c f  c c u r t  d e c i -  
s i o n s  i n t z r p r e t i n g  a n d  i n c c r g o r a t i n g  t h e  l a n g u a g e  of t h i s -  
s e c t i c n .  

S u b s e c t i o n  ' ( 3 )  i s  a n E v  ~ r a v i s i c n  t c  e s t a k l i s h  c w n e r s h i p  c f  
a l l  wa te r s  i n  t h e  s t a t e  s u b j e c t  t o  u s e  b y  t h e  ~ e c ~ l e .  T h i s  d o e s  
n o t  i n  a n y  way a f f e c t  t h e  p a s t ,  F r E s e n t  o r  f u t u r e  r i g h t  t c  a F F r c -  
p r i a t e  u a t e r  f o r  b e n e f i c i a l  u s e s  a n d  i s  i n t e n d e d  t o  r e c o g n i z e  
M o n t a n a  S u p r e m e  C o u r t  d e c i s i o n s  a n d  g u a r a n t ~ e  t h e  s t a t e  cf Men- - t a n a  s t a n d i n g  t c  claim a l l  c f  && h a t e r s  f c r  u s e  b y  t h e  ~ e o ~ l e  o f  - 
H s o t a n a  i n  ma t t e r s  i n v o l v i n g  c t h e r  s t a t e s  a n d  __. t h e  U n i t e d  S t a t e s  _ _  
G o v e r n m e n t .  I .  I 

S u b s e c t i o n  ( 4 )  i s  a n e ~  ~ r o v i s i c n  t o  p e r m i t  r e c r e a t i c r :  a n d  
s t o c k u a t ~ r i n g  t o  a c q u i r e  a w a t e r  r i g h t  w i t h c u t  t h e  n ~ c e s s i t y  o f  
a d i v e r s i o n .   his a ~ p l i e s  o n l y  t c  f u t u r e  r i g h t s  a n d ,  cf  c o u r s e ,  
o n l y  t o  waters  f o r  w h i c h  t h e r e  a r e  n o  p r e s e n t  water  r i g h t s .  T h i s  
s u b s e c t i o n  f u r t h e r  p r o v i d e s  t h a t  f u t u r e  a g r i c u l t u r a l  a n d  . i n d u s -  
t r i a l  water d e v e l o ~ m e n t  w i l l  n c t  b e  f c r e c l c s e d  k y  r e c r e a t i o n ,  a s  
it is  left u p  t c  t h e  l e g i s l a t u r e  t o  d e t e r u i n e  t h e  m e t h c d  o f  
e s t a b l i s h i n g  a f u t u r e  w a t ~ r  r i g h t  w i t h o u t  a d i v ~ r s i c n  a c d  t h e  
l e g i s l a t u r e  i s  f u r t h e r  a u t h o r i z e d  t c  e s t a k l i s h  p r i o r i t i e s  of  
water  u s e s  f o r  t h o s e  waters  w h e r e  t h e  l e g i s l a t u r e  d e c r e e s  p r i o r -  
i t i e s  n e c e s s a r y .  

, 
S u b s e c t i o n  (5)  a c k n a v l e d g e s  a c c r t i n u a n c e  o f  o u r  p r e s e n t  

u a t e r  l a v  ~ r i n c i p l e  t h a t  t h e  f i r s t  a p p r c p r i a t i c n  i n  t i m e  i s  the 
b e t t e r  r i g h t  a n d  ~ r o v i d e s  t h a t  n o  f u t u r e  a p ~ r c ~ r i a t i c n s  s h a l l  k e  
d e n i e d  e x c e p t  i n  t h e  p u b l i c  i n t e r e s t .  1 

S u b s e c t i o n  (6 )  m a n d a t e s  t h e  l e g i s l a t u r e  t c  a d m i n i s t e r ,  c o n -  
t r o l  a n d  r e g u l a t e  w a t e r  r i g h t s .  T h i s  d o e s  n o t  i n  a n y  u a y  c h a n g e  
t h e  p r e s e n t  l e g i s l a t i v e l y  e s t a b l i s h e d  s y s t e m  o f  l o c a l  c o n t r c l  cf 

I 
a d j u d i c a t e d  wa te r s  b y  u a t p r  c o m m i s s i c n e r s  a ~ ~ c i n t e d  b y  t h e  D i s -  
t r i c t  C o u r t  h a v i n g  j u r i s d i c t i o n ,  A n e w  r e g u i r e a e n t  i s  a d d e d  t o  
e s t a b l i s h  a s y s t e m  a f  c e n t r a l i z e d  r e c o r d s  of a l l  water r i g h t s  i n  

1 a d ' d i t i c n  t o  t h e  p r e s e n t  s t a t u t o r y  s y s t e m  of  l c c a l  f i l i n g  o f  

I 
@.: 

r e c o r d s .  T h e  c e n t r a l i z e d  r e c o r d s  a r e  i n t e n d e d  t c  F r o v i d e  a s i n -  
g l e  l o c a t i o n  f o r  water r i g h t s  i n f c r m a t i o n  a n d  a c o q ~ l e t e  r e c o r d  
of a l l  w a t e r  r i g h t s .  

-I 
w 
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March 8, 1925 

Senate Judiciary Committee ' Helena, Yt. 

WlBlr NO--& 

DAu O R  p5 

8n-L NO. /s/- 

Dear Senator Marzurek and Committee Memebers: 

We are a private nonprofit conservation organization holding 
conservation easements on eleven ranches in Montana. T5ese 

- - - - - z c  :x..-,ridn : - -~ .2&.  . zotection to among other things, 
two miles bf  one 02 the finest spring creek fisheries in the 
state and seven miles of critical grayling habitat in the Upper 
Bis Hole. 

As an example, the spring creek now has fly fishing only, 
catch-and-release, and limits the number of fishermen a day 
on the stream. These limitations are restrictions on the 
property deed and were made in order to provide long range 
protection of the fishery. . 

The court decisions, opening these fragile fisheries to the 
general ~ublic will make it impossible for us to enforce 
these restrictions. Furthermore, unless Fish Wildlife and 
Parks and the Legislature rapidly implement catch-and-release 
regulations on most small streams, the increased public 
fiahing pressure resulting from these decisions will inevitably 
result in a decline in 14ontana's wild trout fishery. 

The quality of Montana's fishery is very important for our 
tourism industry and for the economies of our small towns 
in narticular. With the dire straits ofthe agricultural 
economy, it is more important than ever that we help the 
small town economies by maintaining the quality of our 
natural resources base. 

George Anderson, a nationally famous guide, says of our 
spring creeks,llAnother thing most people don't realize is that if 
these frasile streams were open to the public with no 
restriction on access, they would have been ruined long ago." 

As managers of riparian zone habitat, we urge that any legislation 
passed restrict small stream usage as much as is consistent with 
the court decisions. We suggest that definition of the term 
"barriers" include only man-made barriers, not natural objects, 
and suggest that the court decisions use of "barriers" refers 
to manmade objects --  fences on the Dearborn and a bridge - 
on the Beaverhead. 

Finally, it is no secret that a great many ranchers are in 
serious financial trouble. For many of them it is the 
qualitv of rural life that has kept them hanging on as long 
as they have, rather than selling out to subdividers. Losing 



control as to who and how many persons can be on their small 
stream, which frequently flows right through their back yard, 
and how those people fish and how many fish they kill --nay 
well be the straw that breaks the camel's back for many 
landowners. This loss of control and privacy they have 
enjoyed for decades, coupled with hard economic times and 
fear of further erosion of their property rights may indeed 
make many of them decide to sell out to a subdivider for the 
highest dollar while they still have the right to do so. 

As for the hunter and fisherzan, whzt will. they be left with 
when the small fisheries and the elk and deer winter range in 
the foothills have been converted to houses? 

Whatever access legislation does or does not result from this 
session of the legislature, we think one of the best ways to 
mitigate the impact on these small, high quality wild trout 
fisheries is catch-and-release regulations. This should be 
implemented as soon as possible; these small fisheries will 
go downhill fast without it. 

SENATE JUDICIARY COMMIm 
Sincerely, 

William H, Dunharn 
Executive Director 
Montana Land Reliance 
P.O. Box 355 
Helena, Mt. 59624 

DATF n.3 og B5 
eluw. MB. JLS 
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NAME : - - -- - i ( ! : ~ 1 <  DATE: '3, - 
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ADDRESS i j'4M ci ,,. < 
1 Q 

R E P R E S E N T I  WHOM? 

APi--. .dING ON N ~ ~ C H  PROPOSAL:  /LA? a%? LJ 5eL 
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SENATE JUDlCfARY COMMlTTE 
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( T h i s  s h e e t  t o  b e  used by those t e s t i f y i n g  o n  a b i l l . )  - 
I 

NAVE : DAVID LACKMA# 
-- - DATE : 

A D D F Z S S  : 
1400 Winne Avenue, Helena, Montana 59601 

I 

puy? p & ~  ENT I IJG WHOM? Montana Publ ia  Health Associat ion ( lobbyis t )  
--. -..- 

A P P E A R I N G  ON WIIICH PROPOSAL: 
HB 265 (~eam) STREAM ACCESS 

I 
DO YOU: SUPPORT? AMEND? ftXX OPPOSE? 

Senate Jud ic ia ry  C d t t c t s  108 A.M. Old s u p r e a e  c o u r t  roan 

COMMENT : - Our Environmental c a t e g o w  

We s u p p o r t  t h e  purposes of HB 265. Howwer, t h e  d e f i n i t l o n  of nord inam C 
n g n  water  rnarKw p r e s e n t l y  I n  t h e  ~ i f l .  me- 
where they spread out: such a s  is t h e  case of t h e  Bit ta/ l . root  River nor th  of - 

9 = ~ ~ m e u ~ l ~ ~ ~ ~ ~ e A T ~ i ~ ~ ~ i l  
R 

e a on uses  s p re  e ra  e. e w m -  ~ 1 '  

O f  high water  mark. Houevor. t h i s  b i l l  will b e  void If EE 265 passes. 
The fo l l a J ing  amendment t o  HI3 Zb5 is  s u g g e s a :  

On page 3 . line 10 beginning v i t h  @causen . d e l e t e  t h e  rest of t h e  line and 

continuing through l i n e s  11, 12, 13, & 14 t h r u  "valuen. Then s u b s L i t u t e  t h e  

fo l lou tng  - which Is e s s e n L l a l l y  t h e  d e f i n i t i o n  contained i n  SB 4ltr: P 
* depr ive  t h e  s o i l  of i t s  vegeta t ion o r  t o  des t roy  i t s  value l o r  agr-a1 .. 

purpose. Flood p l a i n s  o r  f lood channels a r e  not  considered t o  l i e  between tns 

ordinary high-water marks f o r  recreational pUrPos~Je mce?t When 

a u f f l c i e n t  water  t o  support f i s h i n q  o r  fLoatlnqen 

we feel t h a t  t h i s  definition u i l l  be e a s i e r  t o  a ~ p l y :  and t h a t  it af fop j s  L 
t h e  l a n d m e r  b e t t e r  protection. Then t h e r e  i s  the quest ion of pr0-g 
.long streams frw pol lu t ion  by rec roa t ton i s t s .  This  s t r i c t e r  d e f i n i t i o n  will h a 1  

PLEASE LEAVE ANY PRE?ARED STATEMENTS WITH THE CO.LIMITTEE SECRETARY. 

e 
EXHIBIT NO, 9 
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COMMENT : - D;/I5 + X I ;  424 

P[EASE L ~ k ~ ~  ANY PREFARED STATEMENTS WITH THE CO.YMITTEE SECRETARY. 

- - SENATE JUDICIARY C O M M I ~ C ~  - 
EXlflBlT NO. 90 
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ADDRESS f l  a .  Rd9 - - LP L DATE J- 
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SUPPORT OPPOSE , ILMEND I 
PLEASE LEAVE PREPARED STATEMENT WITH SECRETARY. 

Comen t s :  



SUPPORT OPPOSE [// AMEND 

PLEASE LEAVE PREPARED STATEMENT WITH SECRETARY. 

C o m m e n t s  : 

\ &, + L a  *8 1~( qe"  Lq- 
h L- 

SENATE JUDICIARY COMMITTEE 
milerr NO 925 
DATE 03 8 8  8 5  
B U  NO, &.-. 2 6s- 
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SUPPORT OPPOSE X AMEND 

PLEASE LEAVE PREPARED STATEMENT WITH SECRETARY. 

C o m m e n t s  : 



, /  

NAME ' ? , c~C r~ fi / ( ; A  Yt/ B I L L  NO. fl& 2 4 . 5  
J / 

DATE -.> c .;'',? - .  
,/ / 

WHOM DO YOU REPRESENT +. /31vn cud e /' 

SUPPORT OPPOSE *\ ,- ./. AMEND 

PLEASE LEAVE PREPARED STATEMENT WITH SECRETARY. 

SENATE ~UD~CIARY CO!dMlnEE 
DHIBrn NO. v$J 
DATE. 0 3  of  85 

N O . =  d 6 . r .  



4 

NAME .5?/,4 - 2%. k 7 % / - L /  B I L L  NO. 

i 
8 F, <?- 

ADDRESS yip - l.9 0/ , &h7~d * DATE 3 - 9' - w' 
,I 

WHOM DO YOU REPRESENT 
I 

SUPPORT OPPOSE 5 AMEND 

PLEASE LEAVE PREPARED STATEMENT WITH SECRETARY. 

Comments : 

BILL NO. . 
L I  r 9. 4 
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NAME 7 fL 6f 7 -.? BILL NO. -3 2 6 

L- I 

A D D R E S S ~ ~ O J  ./ 37 I DATE !,), 25 
WHOM DO YOU REPRESENT 

OPPOSE /" \ AMEND SUPPORT 

PLEASE LEAVE PREPARED STATEMENT WITH SECRETARY. 

Comments : 



NAME 

ADDR 

REPRESENTIIJG WHOM? f l / . y c 2  
/ 

A P ? . ~ I ? R I M G  ON W ~ I C H  PROPOSAL: ,4/b7 J6.5 
/ 

AMEND ? 
O / ~ . J / ~  

DO YOU: SUPPORT? OPPOSE? 4~Ge* .+ 

PLEASE LEAVE ANY PREFARED STATEMENTS WITH THE CO.V,!ITTEE SECRETARY. I 



pu, ngd 
BLACK OTTER 

GUIDE SERVICE 
Duane or Ruth Neal 

Box 93 
PRAY, MONTANA 59065 

Phone 406-333-4362 
Licensed Guides and Outfitter. 

March 7, 1985 

S e n a t o r  Goe Mazurejc 
Chairman 
S e n a t e  Judiciary Committee 
S t a t e  C a p i t o l  -. . - 3 '7 -' ..---..,, !*:t 5 5 0 2 3  

RE: house  B i l l  265 

Dear S e n a t o r  Mazurek: 

i am a p r i v a t e  p r o p e r t y  owner and O u t f i t t e r  i n  t h e  S t a t e  of Fiontana. 
A am here t o d a y  r e p r e s e n t i n g  my f a m i l i e s  i n t e r e s t s  t o  our  p r i v a t e  
p r o p e r t y  r i g h t s .  

I am opposed t o  hU 265 due t o  t h e  f a c t  t h a t  it w i l l  open p o r t i o n s  of 
my p r i v a t e  p r o p e r t y  t o  u s e  by t h e  p u b l i c  w i t h  o u t  compensat ion  f o r  t h e  
d iminished v a i u e  of t h e  p r o p e r t y  due t o  t h e  p u b l i c ' s  u s e  of t h e  
p r i v a t e  p r o p e r t y .  . A f i n d  t h i s  b i l l  t o  be c o n t r a g y  t o  t h e  Xontana S t a t e  

i C o n s t i t u t i o n  and r e c e n t  d e c i s i o n s  rendered  by  t h e  Hontana Supreme 
Court  i n  b o t h  t h e  h i l d r e t h  and Curran  c a s e s .  

The H i l d r e t h  c a s e  gave  t h e  p u b l i c  t h e  use  of  t h e  bed and banks of t h e  
Beaverhead d u e  t o  t h e  f a c t  t h a t  t h e  Beaverhead R i v e r  was d e c l a r e d  a 
Naviagable  River, which would be i n  compl iaace  w i t h  t h e  Montana 
c o n s t i t u t i o n  and F e d e r a l  Laws govern ing  n a v i a g a b l e  Rivers. 

The Montana Supreme Cour t  d i d  n o t  d e c i d e  t h e  i s s u e  of n a v i g a b i l i t y  
i n  t h e  Cur ran  c a s e  and h e n c e f o r t h  d i d  n o t  g i v e  t h e  p u b l i c  t h e  r i g h t  
t o  use  t h e  beds  and banks  of t h e  r i v e r .  They d l d  however upbold t h e  
p r i v a t e  p r o p e r t y  owners r i g h t  t o  t h e  bed and banks  of t h e  r i v e r .  

The o n l y  e x c e p t i o n  i n  e i t h e r  d e c i s i o n  g r a n t i n g  t h e  p u b l i c  t h e  r i g h t  
t o  use  t h e  p r i v a t e  p r o p e r t y  of t h e  a d j a c e n t  l a n d  owner is i n  t h e  c a s e  
of a  b a r r i e r  i n  t h e  w a t e r  and t h e n  a  p o r t a g e  r o u t e  may be  used on a  
v e r y  l i r n l t e d  b a s i s .  

IiE 265 opens v i r t u a l l y  e v e r y  t r i c k l e  of wa te r  i n  t h e  S t a t e  of 1-iontana 
t o  use  by t h e  p u b l i c  w i t h  v e r y  f e w  r e s t r a i n t s .  

P l e a s e  K i l l  t ~ ~ s  ~ L L L .  
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March 7, 1985 

jena to r  Joe Maiurek 
Chairman 
Senate Jud ic ia ry  Committee 
State Capi to l  
Helena, Montana 59620 

Re: House B i l l  265 

Dear Chairmarl: 

Back i n  the 70 's  a House B i l l  which s ta ted  "Stand i n  the middle o f  a  stream and as 
f a r  as the eye can see s h a l l  be open t o  p u b l i c  rec rea t ion"  met a hard and f a s t  defeat.  
H.B. 265 i s  b u t  another attempt t o  accomplish the same r e s u l t s .  The f i r s t  step t o  
ob ta in  f ree  and uncon t ro l led  use o f  p r i v a t e  proper ty .  I have heard a s i g n i f i c a n t  
number o f  r e c r e a t i o n i s t s  s ta te ;  "We w i l l  go a f t e r  the w i l d l i f e  next," "Get as much 
as we can t h i s  time, the r e s t  w i l l  fol low," "We want unres t r i c ted  hunt ing too," etc. 
e tc .  I f  successful,  God help the rancher-farmer. 

H.B. 265 w i l l  open a Montana playground, no t  on ly  t o  resident,  i t  gives the key t o  our 
land t o  we l l  over 200 m i l l i o n  U. S. res idents t o  indulge i n  free, u n r e s t r i c t e d  and un- 
l i m i t e d  water r e l a t e d  recreat ion.  Thousands of m i les  o f  add i t i ona l  r i v e r s ,  creeks, 
t r i c k l e s  of water and even dry stream beds and thousands o f  m i les  o f  p r i v a t e  p roper ty  
land cor r ido rs  w i l l  become as p u b l i c  as a Chicago c i t y  s t r e e t  r e s u l t i n g  i n  a mu l t i tude  
o f  landowner problems. 

( Most disheartening i s  the tak ing  o f  p r i v a t e  p roper ty  from one and g i v i n g  i t s  use t o  
another w i thou t  due process and c#ensation, "a shocking r e a l i t y . "  

Landowners w i l l  l ose  the r i g h t  t o  c o n t r o l  land he owns and the r i g h t  t o  p r o t e c t  the 
stream, bank and c o r r i d o r  resource. 

Taking w i l l  r e s u l t  i n  an o v e r a l l  l oss  o f  land value est imated by many to.amount t o  
between ten and f i f t y  per  cent and amounting t o  m i l l i o n s  and q u i t e  p o s s i b l y  hundreds 
o f  m i l l i o n s  o f  d o l l a r s  o f  tax value property. "Streamside p roper ty  i s  the most valuable" 
A severe blow t o  an a l ready depressed a g r i c u l t u r e  economy. 

Loss o f  land value w i l l  severely r e s t r i c t ,  and poss ib ly  preclude, the a b i l i t y  of the 
farmer-rancher t o  ob ta in  operat ing c a p i t o l  loans. W i l l  t ax  r o l l s  r e f l e c t  t h i s  deprec- 
i a t i o n  o f  land value? Landowners &ill sure ly  be e n t i t i e d  t o  and r i g h t f u l l y  request 
a  reduct ion o f  land taxes, another blow t o  our exonomy. 

Streamside proper ty  now considered t o  be very valuable, w i l l  become a 1 i a b i  l i ty .  
What incen t i ve  w i l l  remain t o  own land t h a t  has become a det r iment? A l l  a t  a  t ime 
when Montana searches desperately f o r  revenue. 

H.B. 265 i n  essence imp1 i e s  t h a t  landowners do n o t  have the abi  1  i t y  t o  manage and 
con t ro l  and proposes t o  t u r n  management over t o  the Department o f  Fish, W i l d l i f e  
and Parks. Some landowners apparent ly agree and they should do so. The Department 
have f o r  some time been s o l i c i t i n g  landowners t o  p a r t i c i p a t e  i n  such a program 
c u r r e n t l y  i n  e f f e c t  and I suggest those who des i re  t h i s  program con tac t  the Department 
for  vo luntary t u r n  over f o r  p u b l i c  use. Try i t  on a two year t r i a l  basis. They don ' t  

( need H.B. 265. L e t  those o f  us who have been gaurdians of the resource remain i n  
con t ro l .  I.le don ' t  need H.B. 265 e i t h e r .  

The general p u b l i c  c u r r e n t l y  have f r e e  use o f  w e l l  over 30 m i l l i o n  acres o f  p u b l i c  
land and i t s  waters. (we l l  over 1/3 o f  Montana) H.B. 265 expands t h i s  dec is ion t o  
inc lude thousands o f  m i les  o f  stream beds, banks and endless c o r r i d o r s  through p r i v a t e  
property. A t r i c k l e  o f  water a  foot  wide, running f o r  ten  m i les  through a ranch and 
choked w i t h  brush a h a l f  m i l e  wide, even t o  the p o i n t  of making the water inaccessible, 
w i l l  become a one h a l f  m i l e  wide cot - r idor  f o r  hunt ing b i rds,  water fou l .  gophers and 
poss ib ly  B ig  game i n  a d d i t i o n  t o  dragging a boar and p rov id ing  access t o  a neighbors 
proper ty  o r  pub l i c  lands. The brush t h a t  chokes a creek i s  a  d e f i n a t e  b a r r i e r  as long 
as the creek o r  i t s  bed i s  wide enough t o  p u t  your  f o o t  i n .  

Free access sounds b e a u t i f u l  t o  some urban dwel lers  who have always wanted t o  f i s h  
tha t  creek on Joe's place; the problem i s  t h a t  i t  a l s o  sounds good t o  C a l i f o r n i a  and 
l i k e  s ta te  res idents where the resource was depleted years ago and the  vast m a j o r i t y  
o f  i n land  (what l i t t l e  i s  l e f t )  i s  of p lan ted  f i sh .  When the  res iden t  heads f o r  
h i s  f a v o r i t e  ho le on Joe's place there could w e l l  be several hundred ahead o f  him. 
If one thousand people decide t o  invade Joe's p roper ty  f o r  f i s h i n g ,  hunt ing o r  making 
mud ba l l s .  Men, women, ch i ld ren ,  cats  and dogs, the re  i s  no p r o t e c t i o n  f o r  Joe who 
has l o s t  con t ro l  except f o r  paying taxes and l i a b i l i t y .  

I , ?  LT 



6 ( [OW long i t  be before t r o u t  f i n g e r l i n g s  t h a t  had a sanctuary on Joe's place, w i l l  
be replaced by p lan ted  t r o u t ?  I had a t a s t e  o f  p lanted streams dur ing  occasional 
v i s i t s  t o  a cons t ruc t ion  j o b  i n  C a l i f o r n i a  years ago. " Q u i t e  a comedy." No f i s h  and 
t h e  streams were jammed, the Department o f  F i s h  and Game under p u b l i c  pressure would 
p l a n t  streams, t rucks  would be fo l lowed t o  p l a n t i n g  s i t e s  and dump f i s h  i n  wh i le  a 
horde o f  a d u l t s  and c h i l d r e n  were f i l l i n g  t h e i r  sacks, a  simple a c t  w i t h  a r t i f i c i a l l y  
fed t r o u t .  Two days l a t e r  no f i s h .  W i l l  t h a t  be our  tomorrow? I s  Montana being 
taken over by Trout  Unl imited, Audobon and r e c r e a t i o n i s t s  from s ta tes  where the  
resources were e x p l o i t e d  t o  near e l i m i n a t i o n  years ago. 

Where w i l l  funding come from t o  implement the  enormous a d d i t i o n a l  burden placed on 
t h e  Department o f  Fish, W i l d l i f e  and Parks and law enforcement agencies t o  enforce 
tresspass laws, t o  answer c a l l s  f o r  he lp from landowners, t o  f i l e  charges, t o  p l a n t  
hatchery t r o u t ,  t o  b u i l d  and operate hatcheries, t o  expand admin is t ra t i ve  personnel 
and o f f i c e  bu i ld ings ,  t o  employ a d d i t i o n a l  wardens? The number o f  Game wardens are 
severe ly  l i m i t e d  a t  t h i s  time and I have heard several complain o f  being severely 
r e s t r i c t e d  on t ime and mileage allowance. The res iden t  o f  course w i l l  be faced w i t h  
reduced l i m i t s ,  h igher  l icense fees ( s t r o n g l y  opposed) poss ib le  drawings, e tc .  
Remember a l l  water r e l a t e d  p lay  and r e c r e a t i o n  (except f i s h i n g  and hunt ing)  i s  free, 
no l i cnese  required, no i d e n t i f i c a t i o n  and on ly  a very s l i g h t  penalty,  if any, f o r  
tresspass. 

There i s  l i t t l e  i n  the l i a b i l i t y  sec t ion  t o  fee l  secure about. I have witnessed law- 
s u i t s  where misconduct and negligence was success fu l l y  claimed because the  owner o f  
equipment, mate r ia l  o r  an excavation should have known t h a t  a  c h i l d  may be tempted t o  
p l a y  on the  equipment etc. and should have p roper l y  precluded e n t r y  t o  the area. I f  < you a re  requ i red  t o  leave a t r a c t o r  near a stream c o r r i d o r  o r  i n  i t  because o f  a  break- 
down and a c h i l d  cl imbs on i t  and gets h u r t  o r  a  c h i l d  goes t o  p e t  a  ca l f ,  o r  o ther  
animal, and i s  maimed o r  k i l l e d  by the mother o f  such, you may w e l l  be l i a b l e  and the 
r e c r e a t i o n i s t  cou ld  e a s i t l y  wind up becoming owner o f  your land. You may be requi red 
t o  fence around the cor r ido r .  

I f  the  s t a t e  wants our  land f o r  p u b l i c  use, l e t  the s t a t e  use due process, l e t  the 
s t a t e  supply landowner 1 i a b i  1  i t y  insurance t o  p r o t e c t  the landowner from the recrea- 
t i o n i s t  who w i l l  be using camp f i r e s  t h a t  cou ld  e a s i l y  burn you out. 

Dur ing the  Coa l i t i ons  lawsu i t  they were o f t e n  quoted as s t a t i n g  they on ly  wanted use (i 
o f  f l o a t a b l e  streams, how q u i c k l y  des i res change. 

I f  the  Supreme Court dec is ion i s  ambiguous l e t  them c l a r i f y  it. I t s  t h e i r  decision. 
We can l i v e  w i t h  i t  u n t i l  c l a r i f i e d ,  why c a n ' t  the r e c r e a t i o n i s t s ?  Ask yoursel f  
why would the r e c r e a t i o n i s t  and the C o a l i t i o n  work so hard t o  get  H.B:265 passed if 
there  wasn't enormous gain i n  i t  f o r  them? 
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Nye, Montana 59061 
March 4, ' 1985 

Senate Judiciary Committee 
Senator Joe Nazurek, Chairman 
Capitol Station 
Helena, Montana 59620 

Re: HE265 

Dear Senator Nezurek: 
* 

Because of the weather and our occupation, we fiad it impossible to appear 
?t!. before your committee to submit testimony in regard to HB265. However, we 

are ranchers and land owners in Stillwater County and will be affected by 
the stream access legislation. As Chairman of the Senate Judiciary 
Committee, we ask you to please let it be known to all the members of the 
committee that we the undersigned would like to see the above bill amended 
in the following way: 

1) We feel the public has the right as laid down by the 
Supreme Court to use the surface water, although HE265 
goes beyond this by taking away our property rights. 

2) We, also, feel that our property rights should not be 
given away as to portage or the right for others to 
enter our land. 

Respectfully submitted, 

/ -  0 LC- 
SENA7E JUDICMRY COMMI 
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=ON& m N Y  OF ANDREW C. DANA 

BmRE TaE MNTANA STATE SENATE 

CONCWKING PROrnED STREAM AC(=ESS LEGISLCLTION 

Date: March 8, 1985 

To: Flontana Senate ,  J u d i c i a r y  Committee 
Montana 1985 L e g i s l a t u r e  
Wr i t t en  testimony 

From: Andrew C. Dana 
Box 2006A, Route 38 
Liv ings ton ,  PIT 59047 
Phone: 587-9591 (w) ,  o r  222-2065 (h)  

The r e c e n t  Montana Supreme Court  d e c i s i o n s  threw i n t o  ques t i on  t h e  

r i g h t s  of t h e  p u b l i c  t o  use  t h e  s t a t e ' s  waters  f o r  r e c r e a t i o n ,  t h e  r i g h t s  

of landowners t o  restrict  r e c r e a t i o n a l  acces s ,  and t h e  r o l e  o f  t h e  

Department o f  F i s h ,  Wi ld l i fe ,  and Pa rks  i n  p ro t ec t i ng  t h e  r i g h t s  o f  

r e c r e a t i o n i s t s ,  landowners, and t h e  i n t e g r i t y  of t h e  n a t u r a l  resource  base 

Montana. I n  response,  t h e  Montana House of Represen t a t i ve s  passed House 

B i l l  265 i n  a n  a t t empt  t o  c l a r i f y  t h e  ambigui t ies  l e f t  by t h e  -Court 

dec i s ions .  

THIS TESTIMONY IS IN OPPOSITION TO HOUSE BILL 265 FOR TIIE FOl3DUING 

1) The ' c l a s s i f i c a t i o n  system proposed by House B i l l  265 does 

n o t  a d d r e s s  t h e  p o t e n t i a l  problems of  r e c r e a t i o n a l  overuse of 

f r a g i l e  r i p a r i a n  ecosystems. The Supreme Court  cases c l e a r l y  

s t a t e  t h a t  " the c a p a b i l i t y  of use of t he  waters [of  t h e  s t a t e ]  f o r  

r e c r e a t i o n a l  u s e s  determines t h e i r  a v a i l a b i l i t y  f o r  r e c r e a t i o n a l  

u s e  by t h e  public." Many smal l  streams Montana are 
e c o l o ~ i c a l l y  f r a ~ i l e  and a r e  no t  capable of s u p p o r t i n g  

SENATE JUDICIARY COMMlTTEi 
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DA 0 3  08 f 5  
sJutiO, H. &. 2'65 



u n r e s t r i c t e d  f i s h i n g  access .  Unlimited f i s h i n g  p re s su re  on t h e s e  

s t reams w i l l  e v e n t u a l l y  r e s u l t  i n  t h e  dep le t i on  and degrada t ion  of 

t h e  q u a l i t y  of Montana's r e sou rce  base. Therefore ,  House B i l l  

265, which l e a v e s  v i r t u a l l y  every s t ream i n  t h e  s t a t e  open t o  t h e  -- 
p o s s i b i l i t q  of o v e r f i s h i n g ,  c l e a r l y  v i o l a t e s  l a )  t h e  i n t e n t i o n  of 

t h e  Supreme Court  d e c i s i o n s  and Article I X  of t h e  Montana - 
C o n s t i t u t i o n  which r e q u i r e s  t h a t  t h e  l e g i s l a t u r e  "provide adequate  

remedies  p r e v e n t  unreasonable  d e p l e t i o n  & dearada t ion  of 

n a t u r a l  rescjurces. " 

2) House B i l l  265 g i v e s  r egu la to ry  r e s p o n s i b i l i t y  f o r  eve ry  

waterway i n  Montana t o  t h e  Department of F i s h ,  Wi ld l i f e ,  and P a r k s  

) (DRQ) . The D E W  is  c u r r e n t l y  unde r s t a f f ed  and underf inanced t o  

c a r r y  o u t  t h e s e . r e s p o n s i b i 1 i t i e s .  I n  o r d e r  t o  p r o t e c t  t h e  

f i s h e r i e s  of t h e  s t a t e  ---- t h e  DFWP w i l l  be r equ i r ed  e i t h e r  t o  raise 

l i c e n s e  f e e s  o r  t o  s eek  inc reased  funding  from t h e  s t a t e ' s  p e n e r a l  
. 

fund. The f i r s t  a l t e r n a t i v e  w i l l  be unpopular among sportsmen and 

w i l l  be d i s c r i m i n a t o r y  a g a i n s t  t h e  less a f f l u e n t  members of 

. s o c i e t y .  The second a l t e r n a t i v e ,  t apping  t h e  s t a t e ' s  g e n e r a l  

fund, is no t  p r a c t i c a l  i n  t h i s  time of f i s c a l  r e s t r a i n t .  If  t h e  

DFWP is n o t  a b l e  t o  r a i s e  s u f f i c i e n t  funds  f o r  adequate  
I---- 

r e c r e a t i o n a l  r e sou rce  r e a u l a t i o n ,  Montana's r e sou rce  base w i l l  

d e c l i n e  - i n  q u a l i t y  -- t o  t h e  de t r iment  of t h e  s t a t e ' s  t ou r i s t -based  

economy and t h e  s t a t e ' s  c i t i z e n s  i n g e n e r a l .  Add i t i ona l ly ,  

B 
r e c r e a t i o n i s t s  w i l l  be faced wi th  an a r r a y  of ex t ens ive ,  

r e s t r i c t i v e ,  and confus ing  r egu la t i ons .  
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TESTINONY OF ANDREW C. DANA -- P A G E  3 

3) House B i l l  265 expands, r a t h e r  than  c l a r i f i e s ,  t h e  

Supreme Court r u l i n g s  by provid ing  f o r  t h e  u se  of l ands  ad j acen t  

t o  Montana waterways. The p rov i s ions  d e a l i n g  wi th  portage p lace  

a n  u n f a i r  and c o s t l y  burden on landowners t o  provide portage 

r o u t e s  f o r  t h e  b e n e f i t  o f  t h e  publ ic .  Whyshould i nd iv idua l  landowners be 

r e q u i r e d  t o  pay f o r  t h e  p u b l i c ' s  use of t h e i r  l and?  essence,  

House B i l l  265 p e n a l i z e s  landowners s i m p l y  because they own --- 
p r o p e r t y  ad j acen t  to st reams.  

4 )  House B i l l  265 by imp l i ca t i on  a l l ows  t h e  cons t ruc t ion  o f  

permanent and semi-permanent s t r u c t u r e s ,  ove rn igh t  camping, and 

t h e  u s e  of f i r ea rms  on p r i v a t e  proper ty  between t h e  ord inary  h igh  

wa te r  marks of "Class I" streams.  Th i s  is  a c l e a r  v i o l a t i o n  of an  

e x i s t i n g  Montana S t a t u t e  (MCA Sec t ion  70-16-201) which s t a t e s  t h a t  

p r i v a t e  proper ty  ex t ends  t o  t h e  low water  mark on a l l  nav igable  

s t reams.  

I n  my opin ion  a s  a  n a t u r a l  r e sou rce  po l icy  a n a l y s t ,  it makes l i t t l e  

s e n s e  t o  g i v e  t h e  ~ e ~ a r t r n e n t  of F i sh ,  w i l d l i f e ,  and Pa rks  s o l e  

r e s p o n s i b i l i t y  f o r  t h e  management of t h e  s t a t e ' s  r e c r e a t i o n a l  resources .  A 
system pf mutual  coopera t ion  between t h e  DFWP and landowners should - be 

developed. Because p r i v a t e  landowners l i v e  and o f t e n  work i n  c l o s e  

proximi ty  t o  t h e  waterways of t h e  s t a t e ,  they have advantages of l o c a t i o n  

and a b i l i t y '  t o  manage s t reams both e f f i c i e n t l y  & equ i t ab ly .  - 
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c If landowners a r e  given r e s p o n s i b i l i t i e s  of r e sou rce  s tewardship by 

t h e  s t a t e ,  t h e y  w i l l  have i n c e n t i v e s  t o  ma in t a in  t h e  h igh  q u a l i t y  of t h e  

s t a t e ' s  r e sou rces .  If landowners abuse t h e s e  s tewardsh ip  p r i v i l e g e s ,  t h e  

s t a t e  could  revoke t h e  p r i v i l e g e s .  Landowners could be expected t o  manage 

r e c r e a t i o n a l  r e s o u r c e s  c a r e f u l l y  i f  they  f a c e d  t h e  t h r e a t  of l o s i n g  

s tewardsh ip  r i g h t s .  

The i d e a  of  s t ream c l a s s i f i c a t i o n  inco rpo ra t ed  i n  House B i l l  265 i s  

commendable, but: a s  def ined  i n  t h e  B i l l ,  t h e  c l a s s i f i c a t i o n s  do n o t  go f a r  

enough t o  p r o t e c t  s e n s i t i v e  s t r e a m s  from p o t e n t i a l  overuse.  A t  l e a s t  one 

more c l a s s i f i c a t i o n  should be inc luded  which a l l ows  landowner c o n t r o l  of  - - 
r e c r e a t i o n a l  access to Montana's smal l ,  s e n s i t i v e  streams under supe rv i s ion  

of t h e  DFWP. Such c l a s s i f i c a t i o n  of s t r eams  would n o t  be s imple,  but it is 

c e r t a i n l y  a r ea sonab le  s o l u t i o n  i f  t h e  a l t e r n a t i v e s  a r e  landowner- 

( r e c r e a t i o n i s t  p o l a r i z a t i o n  and t h e  u l t i m a t e  degrada t ion  o f  t h e  s t a t e  's 

s e n s i t i v e  f i s h e r i e s .  

A s  a n o t h e r  ' a l t e r n a t i v e ,  p roper ty  r i g h t s  t o  water should be c l a r i f i e d .  

Under c u r r e n t  Montana water law, i t  is i m p o s s i b l e f o r  i n d i v i d u a l s  t o  

a p p r o p r i a t e  i n s t r e a m  water f o r  f i s h ,  w i l d l i f e ,  and r e c r e a t i o n a l  purposes,  

y e t  i n d i v i d u a l s  and p r i v a t e  groups may a p p r o p r i a t e  water f o r  o t h e r  

b e n e f i c i a l  u s e s  ' i f - t h e  water  is d ive r t ed .  Such a p p r o p r i a t i o n  is tantamount 

t o  p r i v a t e  ownership.  C lea r ly ,  water h a s  a h igh  va lue  i f  lef t  instream. 

Montana water  l a w  should be s t reaml ined  t o  a l l o w  i n d i v i d u a l s  & p r i v a t e  ---- 
groups ,  i n c l u d i n g  suchf i roups  a s  Trout  Unlimited and The Nature - -- 
Conservancy, to a p p r o p r i a t e  exc lus ive  r i g h t s  t o  sma l l ,  s e n s i t i v e  s t reams in 

o r d e r  t o  p r o t e c t  the s t a t e ' s  resource  base. -- 
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The i d e a s  of  expanded s t ream c l a s s i f i c a t i o n  and ins t ream 

a p p r o p r i a t i o n s  a r e  only sugges t ions ,  bu t  even i n  rough form, they provide 

o p p o r t u n i t i e s  f o r  f l e x i b l e  and c r e a t i v e  resource  management completely 

neg lec t ed  by House B i l l  265. 

I n  summation, I be l i eve  t h a t  L e g i s l a t i v e  approva l  of  House B i l l  265 

wbuld v i o l a t e  t h e  r i g h t s  of t h e  c i t i z e n s  of t h e  S t a t e  of Montana a s  

. . , .  . T . ? . . - - . - I  . . 
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- House B i l l  265 would permit o v e r f i s h i n g  o f  Montana's sma l l  s t reams 
i n  v i o l a t i o n  of  Article I X  of t h e  C o n s t i t u t i o n  and v a r i o u s  
s t a t u t e s  designed t o  ensure  t h e  environmental i n t e g r i t y  of 
r i p a r i a n  ecosystems. Add i t i ona l ly ,  t h e  B i l l  v i o l a t e s  t h e  pub l i c  
t r u s t  d o c t r i n e  by al lowing t h e  d e s t r u c t i o n  of p u b l i c l y  owned 
f i s h e r i e s  through overuse.  

- House B i l l  265 p laces  an u n f a i r  burden on landowners ho ld ing  
p rope r ty  ad j acen t  t o  waterways by making them pay: (1) c o s t s  o f  t h e  
p u b l i c ' s  r e c r e a t i o n a l  use of  waters  and p r i v a t e l y  he ld  l a n d s  
w i t h i n  h igh  water marks, (2 )  c o s t s  of  e s t a b l i s h i n g  por tage  
r o u t e s ,  and (3 )  c o s t s  a s s o c i a t e d  with l i t t e r  and invas ion  of  
pr ivacy.  

- House B i l l  265 a s k s  t h e  Department of F i s h ,  Wi ld l i f e ,  and Parks  t o  
t a k e  on t h e  impossible  t a s k  of r e g u l a t i n g  r e c r e a t i o n a l  use of 
eve ry  waterway i n  t h e  s t a t e  without  landowner coopera t ion .  The 
DFWP h a s  n e i t h e r  t h e  money n o t  t h e  manpower t o  p r o t e c t  t h e  
s t a t e ' s  resources  adequately.  A s  a r e s u l t ,  t h e  B i l l  v i r t u a l l y  
a s s u r e s  t h a t  t h e  s t a t e ' s  f i s h e r i e s  w i l l  d e c l i n e  i n  q u a l i t y  t o  t h e  
de t r imen t  of a l l  i n  t h e  long run. 

- House B i l l  265 completely i gno re s  t h e  e x i s t i n g  s t a t u t e  which 
s p e c i f i e s  t h a t  landowners own t o  t h e  low water mark o f  navigable  
waterways. The provis ions  of t h e  b i l l  t h e r e f o r e  a l l ow  t ak ing  of  
p r i v a t e  property without j u s t  compensation which v i o l a t e s  
Article 11, Sec t ion  29 of t h e  S t a t e  Cons t i t u t i on .  

For a l l  o f  t h e  reasons  s t a t e d  above, I r e s p e c t f u l l y  urge  t h a t  t h e  

members of t h e  Sena t e  Judic ia ry  Committee reject House B i l l  265 a s  w r i t t e n .  

Respec t fu l ly  submit ted,  

Andrew C. Dana 
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This  paper analyzes t h e  p o t e n t i a l  impact t h a t  two 1984 Montana Supreme 

Court opinions  may have on the  smal l  s tream f i s h e r i e s  o f  Montana. Both 

opinions declared  t h a t  s i n c e  the s t a t e  of Montana holds dl of t h e  waters  

o f  the  s t a t e  i n  t r u s t  f o r  the  b e n e f i t  of its c i t i z e n s ,  no p r i v a t e  

ind iv idua l s  wi th  land ad jacen t  t o  waterways may con t ro l  r ec rea t iona l  use of 

those waters.  All  su r face  wa te r s  i n  the  s t a t e  may now be open t o  unl imi ted  

access  f o r  r ec rea t iona l  purposes. 

The Court dec i s ions  imply t h a t  a l l  s t a t e  waters  which a r e  capable of 

support ing rec rea t ion  a r e  common property. Problems associa ted  wi th  common 

property resources have been well documented. I n  general ,  common pool 

resources  a r e  overused by the  pub l i c  because each individual  user  r ece ives  

b e n e f i t s  but  does not  have t o  pay the f u l l  c o s t s  of  resource use. Costs 

a r e  spread t o  soc ie ty  a s  a whole a s  the  resource base dec l ines  from 

overuse . 
Montana f a c e s  an imminent dec l ine  i n  the  h e a l t h  of its s e n s i t i v e  and 

highly productive small  s tream f i s h e r i e s  now t h a t  they a r e  open t o  

unl imi ted  rec rea t iona l  access. The decl ine  i n  these  f i s h e r i e s  is l i k e l y  to  

a f f e c t  adverse ly  the  f i s h e r i e s  i n  Montana's l a r g e r  rivers, the  s t a t e ' s  

economy, and t h e  outstanding r e c r e a t i o n a l  oppor tun i t i e s  Montanans 

cu r ren t ly  e n  joy. 

Al locat ion  of resources is usual ly  determined through p r iva te  c o n t r o l  

O r  by means of pub l i c  regulat ion.  When grappling w i t h  ways t o  p r o t e c t  t h e  

resources of the  s t a t e  i n  t h e  a f t e rmath  of t h e  Supreme Court decis ions ,  t h e  

Montana l e g i s l a t u r e  must decide whether t o  adopt pub l i c  o r  p r i v a t e  

management schemes. Both publ ic  and p r i v a t e  management a r e  f e a s i b l e ,  but  
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p r i v a t e  management op t ions  avoid t h e  high cos ts ,  prospects  o f  increased 
< 

t axes  and l i c e n s e  fees ,  expansion of s t a t e  bureaucracy, and complex 

regula tory  schemes assoc ia ted  w i t h  cent ra l ized ,  pub l i c  management. 

While publ ic  management may be necessary on the s t a t e ' s  l a r g e r ,  

navigable waterways, landowners w i t h  r e s p o n s i b i l i t y  f o r  resource  

s tewardship  have advantages o f  l o c a t i o n  and incen t ive  t o  p ro tec t  small  

s t reams from overuse. I n  t h e  long run, p r i v a t e  con t ro l  o f  f r a g i l e  s m a l l  

streams is more e f f i c i en t  and more benef ic i a l  f o r  the people of Montana. 

Two policy opt ions  a r e  i d e n t i f i e d  which would a l low f o r  e f f i c i e n t  and 

b e n e f i c i a l  management of  Montana's smal l  s tream f i s h e r i e s .  A s t ream 

c l a s s i f i c a t i o n  system which des igna tes  the  s t reams t h a t  r e q u i r e  p ro tec t ion  

i s  one p o s s i b i l i t y .  Small s t reams which a r e  most e f f e c t i v e l y  managed and 

protec ted  by landowners should be placed i n  a category t h a t  g ives  

landowners both the  a u t h o r i t y  and r e s p o n s i b i l i t y  t o  p r o t e c t  the  

r e c r e a t i o n a l  resource base. 

A second opt ion  is t o  r epea l  Montana's s t a t u t o r y  requirement t h a t  

water  appropr ia t ion  r i g h t s  may only be acquired by i n d i v i d u a l s  and p r i v a t e  

groups through d ive r s ion  of water  from na tu ra l  watercourses. By a l lowing 

landowners, indiv iduals ,  conservation groups, and sportsmenf s organ iza t ions  

t o  appropr ia t e  r e c r e a t i o n a l  water  r i g h t s  on smal l ,  f r a g i l e  waterways, 

overuse and overcrowding of r e c r e a t i o n a l  resources could be con t ro l l ed  and 

minimum flows maintained. This  would place highly valued ins t ream water  

uses on an equal  b a s i s  w i t h  the  o t h e r  benef i c i a l  uses  of wa te r  i n  the  s t a t e  

and would se rve  to r e c t i f y  c u r r e n t  inconsis tencies  i n  Montana water  law. 

iii 
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I n  1984, the Montana Supreme Court ruled on two cases which concerned 

the r i gh t  of the public t o  gain access t o  the  waters of the  s t a t e  fo r  

recreat ional  purposes. Both cases Mere brought by the Montana Coali t ion f o r  

Stream Access, Inc. and various s t a t e  agencies against  Dennis M. Curran, a 

landholder along the Dearborn River, and Lowell S. Hildreth, a landholder 

with property adjacent t o  the  aeaverhead River, The Coalition's goal was 

t o  force the two landholders t o  allow the public t o  f l o a t  and f i s h  the  

Dearborn and Beaverhead Rivers. The Supreme Court held t h a t  both r i v e r s  

should be open fo r  public recrea t iona l  use. Unexpectedly, the Court a l s o  

ruled t h a t  since a l l  surface waters i n  the s t a t e  of Montana were publicly 

owned, they should be avai lable  fo r  unrestr ic ted recreat ional  access. 

The breadth of the Supreme Court's decisions shocked both the 

defendants and the plaint i f fs .  Even the Coalition did not an t i c ipa t e  such 

sweeping mandates. Reaction was swift and predictable. Landowners i n  

Montana decried the cases a s  appall ing examples of jud ic ia l  law-making and 

'as takings of pr ivate  property. Sportsmen reveled i n  apparent victory. 

Controversy and sometimes b i t t e r  con f l i c t  have surrounded the issue o f  

recreat ional  use of surface water i n  Montana ever since. 

A t  l e a s t  four b i l l s  have been introduced t o  the 1985 session of the 

Montana l eg i s l a tu re  which attempt t o  resolve disputes t h a t  have a r i s en  over 

the stream access issue. These b i l l s  have been introduced i n  an e f f o r t  by 

l e g i s l a t o r s  t o  c la r i fy  the  ambiguities and implicat ions  of the Court 

decisions and balance the concerns of landowners with the concerns of  

recrea t ion is t  s. Additionally, the  l e g i s l a t o r s  recognize t h e i r  

,consti tutional mandate t o  safeguard Montana's water resources from 
L 

degradation. @ 
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Y While a great  amount of at tent ion has been relegated to the conf l ic t s  

tha t  have emerged among landowners and recreat ionists  as  a resul t  of the 

Montana Supreme Court cases, considerably l e s s  at tent ion has been paid t o  

the effects  of these decisions on the recreational resource base of 

Montana. Although some sportsmen view the decisions a s  unqualified 

victories ,  t he i r  elation may be unjustified. Serious questions a r i s e  about 

what impacts unlimited recreational access t o  Montana's smaller streams 

w i l l  have on the s tate 's  fisheries.  This paper analyzes the potential  

impact of the Supreme Court decisions on s t a t e  resources, particularly the 

s ta te ' s  f i sher ies  and recreational resource base. Policy options t o  deal 

with resource problems tha t  may a r i se  also are ident if ied and evaluated. 



'JjE MONTANA SUP_REME CASES 

Both the  Dearborn and the  Beaverhead Rivers a r e  moderately s i z e d  

s t r eams  w i t h  high r e c r e a t i o n a l  value. I n  c e n t r a l  Montana, the  Dearborn 

f lows from the Scapegoat Wilderness, through scenic  canyons and r o l l i n g  

p l a i n s  t o  j o i n  the  Missouri River. Fishing on the  Dearborn is superb, and 

r e c r e a t i o n a l  boa t i n g  is popular. The Beaverhead River o r i g i n a t e s  a t  t h e  

o u t l e t  of  Clark Canyon Dam i n  the  southwestern por t ion  of  the  s t a t e ,  flows 

nor th  pas t  Di l lon ,  and eventual ly  combines w i t h  the Big Hole and Ruby 

Rivers t o  form t h e  Je f fe r son  River. The Beaverhead is reputed t o  produce 

more l a r g e  f i s h  per  mile than any o the r  s tream i n  t h e  s t a t e .  

The Coa l i t ion  f o r  Stream Access, Inc. brought s u i t  a g a i n s t  twc 

landowners who hold property adjacent  t o  t h e  rivers-Lowell Hi ld re th  on 

t h e  Beaverhead and Dennis Curran on the  Dearborn--to e s t a b l i s h  a c l e a r  

publ ic  r i g h t  t o  use t h e  r i v e r s  f o r  r ec rea t iona l  purposes. Both Curran and 

Hi ldre th  ob jec ted  t o  pub l i c  use of  the  rivers, be l i ev ing  t h a t  they had the  

r i g h t  t o  c o n t r o l  the  wa te r s  flowing through t h e i r  property. I n  each case, 

the  D i s t r i c t  Courts held a g a i n s t  the  landowners and a f f i rmed  t h a t  t h e  

publ ic  d id  have t h e  r i g h t  t o  use the  r i v e r s  f o r  r e c r e a t i o n a l  purposes. The 

cases  went t o  t h e  Supreme Court of Montana on appeal. 

The Dearborn  c a s e  was hea rd  first. I n  lk Montm C o a l i t i o n  
. . rn 

Stream Access, I=& & y JIennb m i ,  curran,' t h e  Supreme Court a f f i rmed 

the  r u l i n g  of the District Court, but it also s u b s t a n t i a l l y  broadened t h e  

' Referred t o  a s  Curran throughout the rest of t h i s  paper. 
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f 
) rul ing.  C i t ing  the  Montana Const i tu t ion  and the  pub l i c  t r u s t  doct r ine ,2  

the  Court held: 

The c a p a b i l i t y  o f  use of the  waters  f o r  
r e c r e a t i o n a l  purposes determines t h e i r  a v a i l a b i l i t y  
f o r  r e c r e a t i o n a l  use by the  public. Streambed 
ownership by a p r i v a t e  pa r ty  is i r r e l evan t .  If the  
wa te r s  a r e  owned by the S ta te ,  no p r i v a t e  pa r ty  may 
b a r  t h e  u s e  o f  t h o s e  w a t e r s  by t h e  p e o p l e .  . . . 
Any sur face  wa te r s  capable of  use f o r  r e c r e a t i o n a l  
purposes a r e  a v a i l a b l e  f o r  such purposes by the  
public ,  i r r e s p e c t i v e  of streambed ownership. 

The Court d id  not  de f ine  "capablev and therefore  placed no limits o r  

r e s t r i c t i o n s  on t h e  amount o r  the  type of r ec rea t ion  t h a t  was appropr ia te  

on Montana waterways. 

A month l a t e r ,  t he  Supreme Court considered U Montana Coa l i t ion  fQC 

Stream Access, pt, L y L u  &. &iJdreth.3 The Court r e i t e r a t e d  and 

strengthened t h e  dec i s ion  reached i n  Curran by s p e c i f i c a l l y  r e j e c t i n g  any 

" t e s tu  used t o  determine whether a stream is s u i t a b l e  f o r  pub l i c  

r ec rea t iona l  use. fl[The] only poss ib le  l i m i t a t i o n  of  use can be t h e  

c h a r a c t e r i s t i c s  of  t h e  w a t e r s  themselves .~  Again t h e  c o u r t  made no e f f o r t  

t o  def ine  what t h e  l i m i t i n g  c h a r a c t e r i s t i c s  might be. 

A r t i c l e  I X  o f  t h e  Montana Const i tu t ion  provides t h a t  a l l  waters  i n  
Montana a r e  s t a t e  property,  held f o r  the  use of the  people. The pub l i c  
t r u s t  d o c t r i n e  was first c l e a r l y  enunciated i n  t h e  1892 U. S Supreme 
Court case,  Illinois Cent ra l  M r o a d  u Illinois. The d o c t r i n e  reads, 
i n  par t :  

The s t a t e  can no more a b d i c a t e . i t s  t r u s t  over property 
i n  which the  whole people a r e  in te res ted ,  l i k e  navigable 
wa te r s  and the  s o i l s  under them, so  a s  t o  l e a v e  them 
e n t i r e l y  under t h e  use and contro l  of p r i v a t e  p a r t i e s ,  . . . t h a n  i t  can  a b d i c a t e  its p o l i c e  powers  i n  t h e  
admin i s t r a t ion  of government and the  p rese rva t ion  of  
peace. 
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The Curran and Hildreth cases  s i g n i f i c a n t l y  expanded t h e  r i g h t s  of t h e  

public  t o  ga in  access  f o r  r e c r e a t i o n a l  purposes t o  Montana's waterways. 

t h e  dec i s ions  w i l l  have l i t t l e  e f f e c t  on t h e  s t a t e ' s  l a r g e r  rivers, such a s  

the  Yellowstone, the  Missouri, and t h e  Kootenai, because these  r i v e r s  were 

previously a v a i l a b l e  fo r  v i r t u a l l y  u n r e s t r i c t e d  pub l i c  use. Smaller  

streams, on which pub l i c  use was cus tomar i ly  regula ted  by p r i v a t e  r i p a r i a n  

landowners, were opened t o  a l l  r e c r e a t i o n a l  uses w i t h  no regard f o r  

p o t e n t i a l  adverse  impacts t h a t  could accrue  through overuse. 

'J& CREATIOU QE 8; COMMON m m  RESOURCE 

I n  effect by invoking t h e  publ ic  t r u s t  doct r ine ,  the  Montana Supreme 

Court declared t h a t  a l l  wa te r  resources  a r e  held i n  common s i n c e  no 

individual  has  the r i g h t  t o  exclus ive  con t ro l  of the 'resources. While some 

may consider  t h i s  appropr ia te ,  problems associa ted  w i t h  common proper ty  

resources a r e  well documented. I n  general ,  when a resource is held by 

everyone, both the  quan t i ty  and the  q u a l i t y  o f  the  resource decl ine.  1 
Free and open access  means t h a t  ind iv idua l  resource use r s  have no i n c e n t i v e  

t o  consider  a l l  of the  c o s t s  of t h e i r  use. I 
. Ecologis t  G a r r e t t  Hardin described the  "tragedy o f  the commons1r i n  t h e  

context  of a common ~ a s t u r e .  If a l l  were f r e e  t o  add c a t t l e  t o  t h e  

commons, it would soon be overgrazed. An ind iv idua l  who decides  t o  add an 
@- 
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e x t r a  cow w i l l  reap the  gain  of  an a d d i t i o n a l  f a t t e n e d  animal and the re fo re  el have an incen t ive  t o  add c a t t l e .  Of course, each cow w i l l  impose a 

c o s t  on the  common pasture,  bu t  t o  t h e  cow's owner t h i s  c o s t  w i l l  be smal l  

s ince  it is spread among a l l  users. Furthermore, each individual  

recognizes t h a t  if he r e f r a i n s  from adding a cow t o  the  commons i n  an 

e f f o r t  t o  improve the  forage, he cannot prevent  o t h e r s  from adding t h e i r  

cows. A s  a r e s u l t ,  such r e s t r a i n t  w i l l  have no e f f e c t ;  t he  forage  w i l l  

continue t o  dec l ine  from overuse. 

The same tragedy of the  commons can occur wi th  a f i shery .  Individual  

fishermen gain  by using t h e  stream. Addit ional  pressure  and more f i s h  

harvested reduce the q u a l i t y  of t h e  o v e r a l l  f i s h i n g  experience, but again  

these c o s t s  a r e  shared w i t h  a l l  o t h e r  fishermen. The person who r e t u r n s  a 

f i s h  to  t h e  stream t o  grow and t o  be caught again has no guarantee t h a t  t h e  

next  fisherman w i l l  not  keep t h e  fish. Thus, the  incen t ive  f o r  ca tch  and 

+? ase  f i s h i n g  on s e n s i t i v e  s t r eams  is g r e a t l y  diminished. 

This  is no t  t o  say t h a t  everyone w i l l  behave i n  t h i s  way. Some 

sportsmen w i l l  respect  the stream and fol low catch  and r e l e a s e  p r a c t i c e s  

when appropriate.  But t h e  incen t ive  t o  do s o  is diminished. If we observe 

the  t rea tment  of open access  resources,  t h e  evidence is not  convincing 

t h a t  good sportsmanship and s e n s i t i v e  resource use prevail .  Ask why it is 

t h a t  r i v e r  access  po in t s  owned and maintained by the Department of Fish,  

Wildl ife ,  and Parks a r e  of ten  l i t t e r e d ,  overused, and overfished. Ask why 

ocean salmon populat ions a r e  decimated and why many animal populat ions a r e  

driven t o  ext inc t ion .  The tragedy of the  commons is pervasive. 

This  tragedy can only be avoided if access  t o  property is r e s t r i c t e d .  

A s  Ralph Johnson and Russel l  Austin (1967) note, 
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with  the ever  inc reas ing  p ressure  of fishermen and 
r e c r e a t i o n i s t s  on t h e  smal l  l a k e s  [and s t reams]  i n  
t h e  Western s t a t e s ,  it is apparent  t h a t  f o r  t h e i r  

.own p ro tec t ion  and t h e  p ro tec t ion  of t h e  r i p a r i a n s ,  
some r e s t r a i n t s  must be placed on t h e  common r i g h t  
of use o f  t h e s e  waters.  

In  the  United S t a t e s  t h e  most common method o f  access  r e s t r i c t i o n  is 

p r i v a t e  ownership The p r i v a t e  owner reaps  d i r e c t  b e n e f i t s  of  resource 

use, but he a l s o  bears  t h e  f u l l  costs.  When resources  a r e  publ ic ly  

cont ro l led ,  well-intended governmental resource  managers, working o u t  of 

i 
t h e i r  agency o f f i ces ,  o f t en  a r e  removed from the f u l l  consequences of t h e i r  

I 
policy decisions. They rece ive  few d i r e c t  b e n e f i t s  from t h e i r  dec i s ions  

and a r e  not d i r e c t l y  af fec ted  by many of t h e  c o s t s  t n e i r  dec i s ions  mlght 
I 

incur. P r i v a t e  resource  managers more of ten  l i v e  i n  day-to-day con tac t  

wi th  t h e i r  a s s e t s  and have a feel f o r  the s p e c i a l  needs f o r  t h e i r  

I 
resources. Hence, t h e r e  is more incen t ive  f o r  responsib le  management i n  I 

)the p r i v a t e  sector .  The rancher  who overssocKs h i s  range w i l l  bear  the 

c o s t  i n  the  form of range damage, causing reduced f u t u r e  production and 
4 

reduced land values. S ince  the major i ty  of stream owners do not  charge f o r  

s tream access,  they w i l l  n o t  feel an immediate f i n a n c i a l  impact  from 

I 
u n r e s t r i c t e d  r e c r e a t i o n a l  access. They w i l l  experience, however, a d e c l i n e  . I 
i n  f i s h  populat ions and negat ive  impacts  on r i p a r i a n  lands. 

Without p r i v a t e  c o n t r o l  of access, pub l i c  r e s t r i c t i o n s  must be 
I 

imposed. While t h e r e  is no ques t ion  t h a t  such r e s t r i c t i o n s  can work, they 

a r e  cost ly.  The DFWP a l ready  has a tremendous r e s p o n s i b i l i t y  f o r  managing 

i 
f i she r i e s .  Adding t o  t h i s  r e s p o n s i b i l i t y  by requ i r ing  the DFWP t o  manage 1 
a l l  s t reams i n  t h e  s t a t e  w i l l  n e c e s s i t a t e  t h e  appropr ia t ion  of  more funds. 

In tens ive  and expensive study of  the  s t a t e r s  small s t ream f i s h e r i e s  w i l l  be 
I 

0 needed because t h e r e  is a dea r th  of s i t e  s p e c i f i c  information about how 

much access  t o  a l low i n  ind iv idua l  locat ions .  Furthermore, examples abound 
I 

. C  
SENATE JUDICIARY ~MMITTEJ 
EXiflSK NO 109 

DATE, 6 . 3  f i R  



of bureaucra t ic  mismanagement o f  impor tant  environmental resources (Baden 

d Stroup, 1981 1. 

Montana's Small Streams 

Now t h a t  s m a l l  s t reams a r e  open t o  unl imi ted  rec rea t iona l  use and have 

become common property, a dec l ine  i n  t h e  q u a l i t y  of Montana's f i s h e r i e s  is 

imminent. Overfishing and overcrowding w i l l  occur on some Montana streams. 

The decl ine  i n  t h e  q u a l i t y  of the  resource w i l l  be gradual but  inexorable, 

a s  Americans' l e i s u r e  t ime cont inues  t o  rise and a s  r ec rea t iona l  p ressu re  

in tens i f i e s .  P r i o r  t o  the  Court decis ions ,  landowners were producing 

public  goods--stateowned wi ld  f i s k - i n  s t reams and r i v e r s  which they 

believed they had r i g h t s  t o  control .  Without con t ro l  of s tream access, 

landowners w i l l  have no incen t ive  o r  a u t h o r i t y  to  oversee use  o f  t h e  

r i p a r i a n  resources  of  Montana, and they w i l l  t ake  no i n t e r e s t  i n  

maintaining stream qual i ty .  A s  a r e s u l t ,  t h e  s t a t e  w i l l  now be forced t o  

b l o c a t e  r e c r e a t i o n a l  use of  resources, r a t h e r  Wan depending on landowner 

d i s c r e t i o n  t o  l i m i t  access  and t o  con t ro l  overuse of  streams. Red t ape  and 

its accompanying f r u s t r a t i o n s  and c o s t s  w i l l  be s u b s t i t u t e d  f o r  e f f i c i e n t  

p r iva te  resource  management. 

The impacts  of common ownership w i l l  be p a r t i c u l a r l y  severe  on s m a l l  

s treams which a r e  f r a g i l e  and sens i t ive .  A t  l eas t  f o u r  f a c t o r s  c o n t r i b u t e  

t o  the  g r e a t e r  f r a g i l i t y  and s e n s i t i v i t y  of small s t reams compared t o  l a r g e  

streams: (1) t h e r e  is less p r o t e c t i v e  cover f o r  f i s h ,  (2) spawning grounds 

a r e  more l i k e l y  to be trampled, (3) f i s h  populat ions w i l l  undergo g r e a t e r  

s t r e s s  from harassment a s soc ia ted  w i t h  increased human a c t i v i t y ,  and 

(4) i n s e c t  l i f e  on which f i s h  depend w i l l  s u f f e r  a g r e a t e r  chance of 

des t ruct ion .  
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The t iming and e x t e n t  of these  adverse impacts  w i l l  vary depending on 

the  type and l o c a t i o n  of  the  streams. F i r s t  t o  be a f f e c t e d  w i l l  be highly 

productive sp r ing  creeks  and f rees tone  streams, which o f t e n  provide c r u c i a l  

spawning and nursery h a b i t a t  f o r  the  s t a t e ' s  l a r g e r  waterways. Because 

these  s t reams a r e  so  productive,  anglers  w i l l  descend on them t o  t ake  

advantage of t h e  high q u a l i t y  f i s h i n g  they offer .  Overfishing w i l l  r u i n  

these f i s h e r i e s ,  not  only des t roying the  r e c r e a t i o n a l  base of the  s t r eams  

themselves, bu t  i n  c e r t a i n  cases,  damaging t h e  f i s h e r i e s  o f  l a r g e r  rivers. 

In addi t ion ,  s t r eams  nea r  Montana's l a r g e r  popula t ion  c e n t e r s  w i l l  

experience increased r e c r e a t i o n a l  pressure, caus ing a d e c l i n e  i n  t h e  

q u a l i t y  of  the r e c r e a t i o n a l  experience. 

I n  the .  pas t ,  high q u a l i t y  f i s h i n g  has been preserved on s e n s i t i v e  

s t reams through p r i v a t e  ownership. Examples abound: 

- On t h e  Boulder River i n  Sweet Grass County a 
rancher has  s t r i c t l y  l i m i t e d  access  and k i l l  on t h e  
s t ream ad jacen t  t o  h i s  property. F i s h  o f  over 
t h r e e  pounds a r e  caught regularly. Upstream a 
s h o r t  d i s t a n c e  on National Fores t  land,  only smal l ,  
s tocked f i s h  a r e  caught because t h e  s t r eam is 
overf ished.  

- South of Livingston, on Nelson's and Armstrong's 
Spr ing Creeks, pub l i c  access  is s t r i c t l y  r a t ioned  
by the landowners. Both in-s ta te  and out-of-state  
f ishermen pay up t o  t h i r t y  d o l l a r s  a day t o  f i s h  on 
these  streams,  pumping money i n t o  t h e  l o c a l  and 
Montana economies. Local tackle  s t o r e  p r o p r i e t o r  
and angl ing  e x p e r t  George Anderson (1 984) writes, 
Vf t h e s e  s t r eams  were open t o  the  p u b l i c  w i t h  no 
r e s t r i c t i o n  on access, they would have been ruined 
l o n g  ago." 

- On a s m a l l  sp r ing  creek i n  the  G a l l a t i n  va l ley ,  a 
landowner has  fenced c a t t l e  ou t  of h i s  s t ream t o  
promote bank s t a b i l i z a t i o n .  Fish popula t ions  have 
r i s e n  a s  cover has  regenerated. S i l t  h a s  washed 
out ,  exposing gravel  s u i t a b l e  f o r  spawning. An 
added pub l i c  b e n e f i t  is t h a t  the  stream h a s  once 
aga in  become important  nursery f o r  t h e  Eas t  
G a l l a t i n  River. 
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- On Poindexter Slough near Dil lon,  a r i p a r i a n  

1 landowner inves ted  i n  s tream h a b i t a t  improvement t o  
enhance t h e  f i she ry .  Currently, the  "improvedn 
s e c t i o n  o f  s tream produces f i s h  f o r  adjacent  s t a t e -  
owned land. 

The smal l  s t reams mentioned above, and many o t h e r s  l i k e  them which a r e  

highly productive and which have been regula ted  by p r i v a t e  management, have 

become extremely important  t o  Montana's t o u r i s t  and f i s h i n g  t a c k l e  

businesses. Dest ruct ion  o f  these  resources  w i l l  adversely a f f e c t  Montana's 

economy. The dec l ine  of  resource q u a l i t y  w i l l  be incremental  and d i f f i c u l t  

t o  doczr- -.., ~:,,dsc i; .. ill L,: slow. A s  it occurs, however, t h e  impact o f  

resource degradation w i l l  spread beyond t h e  f i s h e r i e s .  ~ o n t a n a '  w i l l  l o s e  

some o f  its na t iona l ly  famous and superb f i s h e r i e s  which provide enjoyment 

fo r  he r  c i t i z e n s  and genera te  f i s h i n g  and t o u r i s t  r e l a t e d  revenues 

es t imated  by t h e  Department of  Fish, Wildl i fe ,  and Parks (DFWP) t o  be worth 

$90 m i l l i o n  i n  1982 (Flynn, 1984). 

D-pfCostsasenefits 

At tent ion  should a l s o  be focused on the  d i s t r i b u t i o n  of c o s t s  and 

b e n e f i t s  a s  a r e s u l t  of the Curran and M l d r e t h  cases. With the waterways 

of  Montana open t o  unl imi ted  r e c r e a t i o n a l  use, obviously Montana's 
I 

r e c r e a t i o n i s t s  who use r i p a r i a n  resources w i l l  b e n e f i t  from u n r e s t r i c t e d  

ent ry  t o  productive streams, a t  l e a s t  u n t i l  t h e  r e sources  a r e  degraded 

through overuse. Non-resident r e c r e a t i o n i s t s  w i l l  a l s o  enjoy r i g h t s  t o  use 

Montana's f i s h  and r i p a r i a n  a s s e t s  without  asking permission. The DFWP 

undoubtedly w i l l  have t o  devote more resources t o  c o n f l i c t  r e s o l u t i o n  and 

the re fo re  w i l l  r equ i re  an expansion of its budget t o  pay f o r  increased 

c o s t s  a s soc ia ted  w i t h  the need f o r  heightened regu la t ion ,  enforcement, and 

p ro tec t ion  of t h e  s t a t e ' s  resources. Thus, the  s t a t e  bureaucracy w i l l  

expand t o  t h e  benef i t  of s t a t e  employees. 
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The c o s t s  of unl imi ted  access  t o  Montana's wa te r s  cannot be ignored. 

To pay f o r  a l a r g e r  s t a t e  bureaucracy, money w i l l '  have t o  be taken from 

general  funds o r  a d d i t i o n a l  sources  must be tapped. This  w i l l  cause a 

r e d i s t r i b u t i o n  o f  wea l th  from non-recrea t ionis ts ,  who w i l l  unwi t t ingly  

subs id ize  the c o s t s  generated by rec rea t iona l  uses  o f  the s t a t e ' s  waters.  

Al ternat ive ly ,  the  DFWP w i l l  be forced t o  r a i s e  l i c e n s e  fees f o r  

r ec rea t iona l  use, perhaps t o  a l e v e l  so  high t h a t  non-residents w i l l  spend 

vacation d o l l a r s  elsewhere. I n  add i t ion  t o  t h e  l o s s  o f  resource q u a l i t y ,  

p r i v a t e  landowners w i l l  f a c e  g r e a t e r  l i a b i l i t y ,  more damage t o  a g r i c u l t u r a l  

property and l ives tock ,  and more i n t e r f e r e n c e  from pub l i c  i n t r u s i o n  i n t o  

r i g h t s  o f  privacy and p r i v a t e  property. 

The publ ic  w i l l  genera te  environmental b i r d  pa r ty  e f fec t s .  L i t t e r ,  

s a n i t a r y  problems, and n o i s e  a r e  common problems a t  p u b l i c  f i s h i n g  access  

s i t e s  today, and t h e r e  is no reason t o  be l ieve  t h a t  t h e  publ ic  w i l l  behave 

wi th  more d i s c i p l i n e  on s m a l l  s t reams surrounded by p r i v a t e  property. These 

c o s t  w i l l  be borne by r i p a r i a n  land owners. If access  r i g h t s  a l s o  inc lude  
1 

t he  r i g h t  t o  hunt  waterfowl, t h e  p o t e n t i a l  f o r  t h i r d  par ty  e f f e c t s  is even 
( 

greater .  C a t t l e  w i l l  d i s tu rbed  and perhaps injured.  

I n  sum, t h e  Curran and U e t h  cases  have opened more than t h e  w a t e r s  

o f  the s t a t e  t o  increased r e c r e a t i o n a l  use. By c r e a t i n g  common property, 

the  cases  have opened t h e  way f o r  degradation o f  t h e  smal l  s t ream f i s h e r i e s  

i n  Montana. The door has  been opened f o r  expansion o f  s t a t e  bureaucracy 

and f o r  increased t a x e s  t o  pay f o r  DFWP enforcement and regula tory  

a c t i v i t i e s .  Notoriously i n e f f e c t i v e  public  resource  management w l l l  need 

t o  be s u b s t i t u t e d  f o r  p r i v a t e  resource husbandry, which has  served t h e  

s t a t e  well i n  t h e  past. F ina l ly ,  the  cases  have eroded f u r t h e r  p r i v a t e  I 
property r i g h t s .  g' 
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The in t roduc t ion  of t h e  publ ic  t r u s t  doc t r ine  i n t o  Montana water  law 

has  thrown i n t o  ques t ion  Montana's e n t i r e  system of water  a l locat ion .  

Conceivably, perfec ted  p r i v a t e  r i g h t s  t o  use water  f o r  a g r i c u l t u r a l ,  

domestic, o r  i n d u s t r i a l  purposes could be challenged under the  pub l i c  t r u s t  

framework. I n  a r ecen t  c o u r t  case  i n  Ca l i fo rn ia  -.fludubon Soc ie ty  

y Qe~ar tmen t  pf Water Jowex pf $he Citv pf Angeks, 19831, t h e  c i t y  

of  Los Angeles was forced under the  public  t r u s t  doc t r ine  t o  abandon a 

l e g a l l y  appropr ia ted  water  r i g h t  t o  p ro tec t  w i l d l i f e  h a b i t a t  i n  Mono Lake. 

While w i l d l i f e  and people who value w i l d l i f e  c l e a r l y  benefi ted,  unce r t a in ty  

was crea ted  i n  Ca l i fo rn ia  water  law. I n  essence, the  pub l i c  t r u s t  d o c t r i n e  

is incompatible wi th  the  appropr ia t ion  system of  water  r i g h t s  because it 

undermines t h e  s e c u r i t y  of resource  con t ro l  granted  by t h e  appropr ia t ion  

system. The in t roduc t ion  o f  t h e  doct r ine  i n t o  Montana water law, 

therefore ,  h a s  exacerbated incons i s t enc ies  i n  t h e  s t a t e ' s  water  po l i c i e s .  

) While t h e  Supreme Court i n t e r p r e t e d  t h e  s t a t e  c o n s t i t u t i o n  t o  mean 

t h a t  the  pub l i c  has  t h e  r i g h t  t o  use a l l  of  t h e  s u r f a c e  wa te r s  o f  t h e  s t a t e  

f o r  r e c r e a t i o n a l  purposes, t h e  c o n s t i t u t i o n  a l s o  clearlv charges t h e  

l e g i s l a t u r e  w i t h  t h e  duty t o  p r o t e c t  the  s t a t e ' s  resources  from 

degradation. Article IX, Sect ion  1(3) reads: 'The l e g i s l a t u r e  s h a l l  

provide adequate remedies f o r  t h e  protec t ion  of  t h e  environmental l i f e  

support system from degradation and provide  adeauate ~emed.if3 Drevent 

UlLWXUEable d e p l e t i o n  a degradation nf U u r a 1  .resources1t (emphasis 

added). I n  t h e  case  of small s t reams t h a t  w i l l  su f fe r  from overf ish ing,  

the  Court's dec i s ion  c o n t r a d i c t s  the  p o l i c i e s  s e t  f o r t h  by the  l e g i s l a t u r e  

t o  p ro tec t  n a t u r a l  resources. One such policy s t a t e s ,  
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It is t h e  p o l i c y  o f  t h i s  s t a t e .  . . t o  p r o v i d e  f o r  
t h e  wise u t i l i z a t i o n ,  development, and conservation 
of the  w a t e r s  o f  t h e  s t a t e  f o r  the  maximum benef i t  
of its people wi th  l e a s t  poss ib le  degradation of 
the  n a t u r a l  aqua t i c  ecosystems. [ MCA 85-2-1 02(3)1 

Permit t ing  overuse of aqua t i c  resources through u n r e s t r i c t e d  r e c r e a t i o n a l  

access  c e r t a i n l y  does no t  maximize b e n e f i t s  f o r  Montanans. Another policy 

s t a t e s ,  

It is t h e  pol icy  of the  S t a t e  of Montana t h a t  its 
na tu ra l  rivers and s t reams and t h e  l a n d s  and the  
property immediately adjacent  t o  them . . . a r e  t o  
be protec ted  and preserved i n  t h e i r  n a t u r a l  o r  
e x i s t i n g  s t a t e  . . . F u r t h e r ,  it is t h e  p o l i c y  of 
t h i s  s t a t e .  . . t o  p r o t e c t  t h e  u s e  o f  w a t e r  f o r  
any use fu l  o r  benef i c i a l  purpose a s  guaranteed by 
the  Cons t i tu t ion  of t h e  S t a t e  o f  Montana. [MCA 75-7- 

The uses of  water  f o r  f i s h ,  wildlife, and rec rea t ion  a r e  s p e c i f i c a l l y  

c i t e d  i n  MCA 85-2-102 a s  beneficial .  Any policy,  j u d i c i a l  o r  l e g i s l a t i v e ,  

t h a t  harms such b e n e f i c i a l  uses  may be unconst i tu t ional .  The Curran and 

bikk&h c a s e  r u l i n g s  w i l l  des t roy  smal l  s tream f i s h e r i e s ,  and r e c r e a t i o n a l  

oppor tun i t i e s  i n  Montana w i l l  s u f f e r  a s  a r e su l t .  The sweeping dec i s ions  

made by the  Supreme Court  the re fo re  may be uncons t i tu t iona l  when appl ied  

t o  small  waterways. 

The Supreme Court dec i s ions  may a l s o  v i o l a t e  t h e  p r i n c i p l e s  of the 

publ ic  t r u s t  d o c t r i n e  when appl ied  t o  the  small s t r eams  o f  Montana. 

"According t o  t h e  [pub l i c  t r u s t ]  doc t r ine  . . . government must p r o t e c t  

p a r t i c u l a r  resources  w i t h i n  its j u r i s d i c t i o n  f9C Lhe PWC Rood md far 

gQQ$ sf ,Lhe ~ e s o u r c e ' ~  (Montana Leg i s l a t ive  Council, 1984) (emphasis 

added). If the  Court r u l i n g s  r e s u l t  i n  the  d e t e r i o r a t i o n  o f  Montana's 

f i s h e r i e s  a s  a conserquknce of unlimited r e c r e a t i o n a l  access,  t h e  provis ions  

of the  pub l i c  t r u s t  d o c t r i n e  w i l l  be completely con t rad ic ted  s i n c e  ne i the r  

the  Itpublic good" nor t h e  "good of the  resource1' w i l l  be protected.  & 
SENATE JUDICIARY COMMIT7 
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On the  o t h e r  hand, t h e  Supreme Court s t a t e d  t h a t  the  only l i m i t i n g  

f a c t o r s  fo r  r e c r e a t i o n a l  use of water  i n  Montana a r e  1 )  t h e  

I ' charac ter is t ics  o f  t h e  wa te r s  themselves" U r e t h )  and 2)  I1The 

c a p a b i l i t y  of use of the wa te r s  f o r  r ec rea t iona l  purposes determines t n e i r  

a v a i l a b i l i t y  f o r  r e c r e a t i o n  by the  publicN (Curran). This language i m p l i e s  

t h a t  the  s t a t e  may indeed r e s t r i c t  public  access  t o  s t reams when such 

waters  a r e  not capable of  support ing unlimited r e c r e a t i o n a l  use. Taken i n  

combination wi th  t h e  c o n s t i t u t i o n a l  mandate charging t h e  l e g i s l a t u r e  to  

p ro tec t  the  s t a t e ' s  resources,  these  s ta tements  unambiguously f o r c e  t h e  

l e g i s l a t u r e  t o  f a c e  the  problem of r ec rea t iona l  resource degradation 

through overuse. Policy op t ions  which address common property f i s h e r y  

problems a r e  discussed below. 

RESOURCE J4ANAGEMEU OPTIONS 

Natural resources  a r e  normally a l loca ted  i n  two ways i n  t h e  United 

States.  E i the r  p r i v a t e  property owners d i c t a t e  how resources a r e  used, o r  

governmental agencies d i s t r i b u t e  sca rce  resources  through r e g u l a t i o n  The 

U. S. Const i tu t ion  stresses t h e  s a n c t i t y  of p r i v a t e  property r i g h t s ,  and 

f o r  most of the  n ineteenth  century t h e  f e d e r a l  government disposed o f  its 

vas t  na tu ra l  resource holdings t o  p r i v a t e  owners. Beginning wi th  t h e  

Progressive Era, however, governmental agencies a c t i v e l y  entered  t h e  

resource management arena and re ta ined t i t l e  t o  many pub l i c  resources. It 

was during t h i s  e ra ,  i n  1892, t h a t  the  Supreme Court decided Illinois 

Q = L m . l R a i l r o a d y s m  . . , t he  first c l e a r  s ta tement  of  the pub l i c  t r u s t  

doc t r ine .  
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In  cases  where p r i v a t e  property r i g h t s  cannot be we l l  spec i f i ed  and 

enforced, pub l i c  ownership and c o n t r o l  may be j u s t i f i e d .  I n  most cases ,  

however, p r i v a t e  property r i g h t s  provide an e f f e c t i v e  means t o  prevent  t h e  

tragedy of the  commons. The Montana l e g i s l a t u r e  must decide  which avenue, 

publ ic  o r  p r iva te ,  is more appropr ia t e  f o r  t h e  management of t h e  s t a t e ' s  

f i s h e r i e s  and water  resources. 

There is no ques t ion  t h a t  t h e  DmP has  the  e x p e r t i s e  t o  r e g u l a t e  

s t reams and r i v e r s  i n  o rde r  t o  provide a s t rong  resource base and q u a l i t y  

recreat ion.  Severa l  cases  suppor t  t h i s  conclusion: 

- The Rock Creek f i s h e r y  near  Missoula was badly 
overf ished i n  t h e  e a r l y  1970s. By means of a 
complex s e t  of tackle and ha rves t  r e s t r i c t i o n s ,  t h e  
DFWP succeeded i n  r e s t o r i n g  Rock Creek t o  its 
s t a t u s  a s  one of the p r e e m i n e n t  t r o u t  s t reams i n  
t h e  s t a t e .  Specia l  r egu la t ions ,  t a i l o r e d  t o  the  
s p e c i f i c  needs of the  f i s h e r y ,  remain i n  e f f e c t  on 
Rock Creek. 

- The Smith River i n  Meagher and Cascade Counties 
has  come under enormous r e c r e a t i o n a l  boating and 
f i s h i n g  pressure  i n  r e c e n t  years. Several  
landowners on t h e  r i v e r  became d i s t r a u g h t  wi th  t h e  
publ ic ' s  d is regard  f o r  p r i v a t e  property. The DFWP 
responded by ass igning a warden t o  p a t r o l  and 
monitor the publ ic ' s  use of t h e  Smith. This  warden 
h a s  no o t h e r  dut ies .  C o n f l i c t s  on the  r i v e r  have 
decreased. 

- With the growth i n  popular i ty  of f ly- f i sh ing and 
w i t h  the  concurrent growth i n  Montana's r epu ta t ion  
a s  t h e  f i n e s t  t r o u t  f i s h i n g  a r e a  i n  t h e  U. S., 
popula t ions  of  t r o u t  i n  t h e  upper Madison River 
degenerated due t o  inc reases  i n  f i s h i n g  pressure. 
The DFWP again responded ef fec t ive ly .  It s tud ied  
t h e  f i s h e r y  in tens ive ly ,  implemented strict c a t c h  
r e s t r i c t i o n s ,  and p a t r o l l e d  the  r i v e r  d i l i g e n t l y .  
The f i s h e r y  has recovered and remains robust. 
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It must be remembered, however, t h a t  t h e  DFWP has  implemented s p e c i a l  

management p lans  f o r  only a few s t reams  i n  the  s t a t e  a t  a r e l a t i v e l y  high 

cost.  Addit ionally,  t h e  DFWP ac ted  t o  p ro tec t  f i s h e r i e s  after t h e  resource 

had suffered  from degradation;  the  Department took no measures t o  a v e r t  

overuse before damage was well progressed. A s  a r e s u l t  of the  Supreme 

Court ru l ings ,  t h e  DFWP may u l t i m a t e l y  be re spons ib le  f o r  t h e  r egu la t ion  o f  

v i r t u  $very s t ream Montana. If only one-tenth of the s t reams i n  

Montana requi red  s p e c i a l  r egu la t ions  t o  p r o t e c t  them from overuse, the  

sportsman would be confronted by a cumbersome, a lmost  incomprehensible 

tangle  of ca tch  l i m i t s ,  t a c k l e  r e s t r i c t i o n s ,  and f l u c t u a t i n g  seasons. It 

is ques t ionable  whether c e n t r a l i z e d  con t ro l  of f i s h e r i e s  w i l l  produce the 

d i v e r s i t y  of r e c r e a t i o n a l  opportunity t h a t  t h e  p r i v a t e  s e c t o r  c u r r e n t l y  

provides. The l e g i s l a t u r e  must consider  whether it is adv i sab le  o r  even 

f e a s i b l e  t o  g i v e  regu la to ry  au thor i ty  f o r  a l l  waterways t o  the  DFWP. 

The problem is f u r t h e r  complicated by the f a c t  t h a t  e x p e r t i s e  and 

knowledge a r e  u s e l e s s  wi thout  money and manpower. The DFWP cur ren t ly  has  

n e i t h e r  t o  manage a l l  of  t h e  s t a t e ' s  streams. If t h e  l e g i s l a t u r e  demands 

t h a t  the  DFWP r e g u l a t e  the  f i s h e r i e s ,  the  Department w i l l  be forced t o  

expand its a c t i v i t i e s  s ign i f i can t ly .  More money w i l l  be needed. The DFWP 

may look t o  t h e  s t a t e ' s  general  fund f o r  increased appropriations--hardly a 

d e s i r a b l e  prospect  i n  t h i s  day of f i s c a l  r e s t r a i n t .  If the appropr ia t ions  

a r e  made, e i t h e r  t axes  w i l l  have t o  rise or  c u t s  i n  o t h e r  government 

Programs w i l l  be necessary. The a l t e r n a t i v e  is f o r  the DFWP t o  r a i s e  

l i c e n s e  fees t o  cover t h e  a d d i t i o n a l  costs ,  but  t h i s  is n o t  something 

general ly favored by sportsman groups. If no money i s . a p ~ r o p r i a t e d ,  t h e  

DFWP w i l l  no t  be a b l e  t o  p r o t e c t  the  resources adequately. 

mlerr no, 189 
DA 4 - 
BILL NO , f/.k 26s 



Even before Curran and Hildreth resource management a c t i v i t i e s  I 
were inadequate. Angling and other  recreational pressure is growing 

rapidly on the s ta te ' s  la rger  rivers. On these r ive r s  an argument can be I 
made for some public management because of the federal navigability t e s t  

and because land ownership on the streambanks is highly fragmented. 
I 

The s t a  tef  s numerous smaller streams, however, present an en t i re ly  

different  and vastly more complex resource management problem. The public 
I 

sector w i l l  f ind management of small streams extraordinarily costly and 

d i f f i c u l t  i f  it t r i e s  to  protect the resource without the aid of pr ivate  

I 
land owners. The number of s m a l l  streams and t h e i r  geographical dispersion I 
make centralized public management of recreational impacts both ine f f i c i en t  I 
and impractical. Came wardens cannot be everywhere a t  once, and it would 

be astronomically expensive t o  h i r e  enough extra wardens t o  insure tha t  the 

s ta te ' s  resources were protected from degradation. Another option exists.  

I 

Pr iva te  Resource Mananement 

Private landowners l i ve ,  and often work, i n  close proximity t o  
. , 

valuable f isheries .  They a re  able t o  oversee and al locate  the recreational I 
act ivi ty  t h a t  occurs on t h e i r  lands with m i n i m a l  effort. Because of t h e i r  

proprietary i n t e r e s t  i n  t h e i r  land and water, landowners have incentives t o  

manage resources efficiently.  While some abuse of f i she r i e s  by landowners 

undeniably has occurred in  the past, i n  general Montana's private property 

owners have been excellent stewards of the s tate 's  natural resources. C 
Objections a re  raised tha t  landowners may indiscriminately exclude 

members of the public from t h e i r  r igh t s  t o  use the f i s h  and water resources D 
~f the state.  While a few landowners, i n  fac t ,  have allowed no public I 
3.ccess, the overwhelming majority of ranchers and farmers i n  the s t a t e  do 

permit, l imi ted  recreational use of t h e i r  property. The DFWP estimated i n  
r n T E  JUDICIARY. COY 



1980 t h a t  j& only 3,000 miles of s tream o u t  of the  23,000 i n  the s t a t e  

were ever t o t a l l y  r e s t r i c t e d  t o  recreat ion;  a more l i k e l y  f i g u r e  is t h a t  

on* 9 1,000 miles of waterway have ever been completely r e s t r i c t e d  (Cobb, 

1985). On occasion, r e c r e a t i o n i s t s  w i l l  be turned away from p r i v a t e  

property, and the  fisherman who is refused permission w i l l  be disappointed. 

While fAis is unfortunate, it c o n s t i t u t e s  e f f e c t i v e  resource a l loca t ion ,  

and the  i n t e g r i t y  of the  resource base is maintained. 

I n  Tight of (1) landowner proximity t o  small streams, (2) t h e  vested 

i n t e r e s t  property owners have i n  t h e i r  l a n d s  and waters,  (3)  the  f a c t  t h a t  

landowners p ro tec t  and feed f i s h  and w i l d l i f e  resources f o r  the public a t  

s i g n i f i c a n t  personal  cos t ,  and (4 )  landowner h i s to ry  of outstanding 

stewardship of  na tu ra l  resources, it is worth considering ways of 

continuing t o  use t h e  p r iva te  s e c t o r  t o  a l l o c a t e  a t  l e a s t  some of  the  

s t a t e ' s  f i s h i n g  resources. The examples c i t e d  on pages 9-10 suggest t h a t  

t h i s  management can provide access, f o s t e r  r e c r e a t i o n a l  d i v e r s i t y ,  and 

@rove f i s h e r i e s .  

. . . m a P r i v a t e C o n t r o l  

The dec i s ion  i n  t h e  Hildr_eth case  f l a t l y  s t a t e s  t h a t  "no owner o f  

property adjacent  t o  State-owned wate r s  has  t h e  r i g h t  t o  con t ro l  t h e  use of 

those wa te r s  a s  they flow through h i s  property." I n  t h e  shadow of t h i s  

s tatement,  l i t t l e  hope would seem t o  exist f o r  p r i v a t e  management of small 

streams. Yet, t h e  Montana Const i tu t ion charges the  l e g i s l a t u r e  w i t h  

Protec t ing t h e  s t a t e ' s  resources from degradation. Since s t a t e  regula t ion 

w i l l  succeed only p a r t i a l l y  i n  p ro tec t ing  t h e  f i s h e r i e s  from overuse due t o  

cos t  ' and manpower cons t ra in t s ,  a management scheme which relies so le ly  on 

Public r egu la t ion  w i l l  f a i l .  The resource w i l l  decl ine,  and tenets of 
I 

the c o n s t i t u t i o n  w i l l  be violated. I n  its at tempt  t o  f ind  a s o l u t i o a n  j u ~ l ~ ~ ~  coMMlm 
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( the  problem of unlimited r e c r e a t i o n a l  access,  the  l e g i s l a t u r e  is trapped: 

the  c o n s t i t u t i o n  says  t h e  l e g i s l a t u r e  must p r o t e c t  t h e  s t a t e ' s  resources,  

but the  Supreme Court decis ions ,  which prevent p r i v a t e  con t ro l  of access,  

promise t o  cause degredation o f  smal l  streams. 

The crux of the  problem l i e s  i n  t h e  incons i s t enc ies  of Montana w a t e r  

law. If the Montana Supreme Court i n t e r p r e t e d  t h e  c o n s t i t u t i o n  c o r r e c t l y  

and if landowners t r u l y  have no l e g a l  r i g h t  t o  ncontro l  the  useu of  s t a t e -  

owned water ,  then a l l  the "usem r i g h t s  t o  water  granted by the  Department of 

Natural Resources and Conservation t o  i r r i g a t o r s ,  munic ipa l i t i e s ,  indus t ry ,  

and households may be i l l e g a l .  When t h e  s t a t e  g r a n t s  water  appropr ia t ion  

permits ,  it does not  t r a n s f e r  t i t l e  t o  water  t o  the  appropr ia tor ;  r a t h e r ,  

t h e  s t a t e  g r a n t s  _~bsufructorv r i g h t s  which e n t i t l e  appropr ia to r s  t o  c o n t r o l '  

s t a t e  water  and use it consumptively a s  long a s  t h e  wa te r  is used 

benef ic i a l ly .  

I n  t h e  Montana Code Annotated, i r r i g a t i o n ,  stock-watering, domestic,  

i n d u s t r i a l ,  and municipal uses  o f  water  a r e  a l l  c i t e d  a s  b e n e f i c i a l  uses. The 

s t a t e  i s s u e s  appropr ia t ion  pe rmi t s  f o r  dl these  a c t i v i t i e s ,  even though 

such uses  c o n s w  s t a t e o w n e d ,  pub l i c  water. For some uses, the re fo re ,  

Montana sanc t ions  t h e  p r i v a t e  consumption-tantamount t o  p r i v a t e  control- 

of pub l i c  water. Recreat ional  use of  water  and use o f  water  t o  p r o t e c t  

f i s h  and w i l d l i f e  a r e  a l s o  c i t e d  a s  benef i c i a l ,  y e t  ~ ~ J ~ v l d L l i l l s  . . .  axi 

.QLkdk ornanizations ax unable .h m o ~ r i a t e  wa te r s  a reerea t -  

fer. wildlife. Clearly,  t h e  law is def ic ient .  Montana has  never 

ranked p r i o r i t i e s  of b e n e f i c i a l  water  use, but  t h e  c u r r e n t  system 

e f fec t ive ly  p laces  water  use f o r  r ec rea t ion  and f o r  f i s h  and w i l d l i f e  below 

other  u s e s  i n  p r i o r i t y .  

BHIBIT NO. /49 
DATE 4 3  PSR 
BILL NO. ~ Y . ~ - . 2 6 5  



The d i sc r imina t ion  i n  s t a t e  law aga ins t  appropr ia t ion  o f  water  f o r  

instream use can be a t t r i b u t e d  t o  an archaic  s t a t u t e  which r e f l e c t s  tne 

evolut ion  of t h e  appropr ia t ion  system. When t h e  appropr ia t ion  system was 

developed, water  l e f t  i n  s t r eams  was considered a wasted resource. 

Ins t ream f lows  were considered valueless. W i t h  growing demand f o r  

environmental q u a l i t y  and r e c r e a t i o n a l  water use, however, instream water  

uses  have taken on ever h igher  value. Under t h e  Montana Water & ,&& of  

1973, ind iv idua l s  must l ldivert ,  impound o r  withdraw1! water  t o  ob ta in  an 

appropriat ion.  Albert  Stone (1981), Professor o f  Water Law a t  the  

Universi ty of  Montana, a rgues  t h a t  t h i s  s t a t u t e  is outdated and r i p e  f o r  

reform: 

One may ask whether ~ ~ g i v e r s i o n  f o r  b e n e f i c i a l  use" 
was no t  merely U u s t r a t i v e  of the  most common 
means by which t h e  pub l i c  made use of the water,  
r a t h e r  than a d e f i n i t i o n  o f  a r equ i s i t e .  
"Beneficial usel1 seems t o  be the  r e a l  touchstone of 
t h e  appropr ia t ion  system of  water  r i g h t s .  . . 

A s  Stone po in t s  out ,  some modern water  uses which a r e  c l e a r l y  benef i c i a l  do 

not r e q u i r e  lldiversionft (e.g. hydroe lec t r i c  power generation). Other u s e s  

do not r e q u i r e  water  impoundment o r  withdrawal, p a r t i c u l a r l y  water-based 

recrea t ion .  

Because the  stream access  i s s u e  is inseparable  from resource q u a l i t y  

i ssues ,  t h e  l e g i s l a t u r e  c u r r e n t l y  f aces  a remarkable oppor tuni ty  t o  

s t r eaml ine  and r e c t i f y  Montana water  law, t o  promote cooperat ion r a t h e r  

than c o n f l i c t  between landowners and r e c r e a t i o n i s t s ,  and t o  c l a r i f y  t h e  

r o l e  of the DFWP i n  stream and f i she ry  management. By a l lowing landowners 

t o  appropr ia t e  r e c r e a t i o n  and f i s h  and w i l d l i f e  r i g h t s ,  g iv ing them c o n t r o l  

of the  ins t ream use of smal l  s t reams i n  Montana, everyone would benefi t :  
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- landowners would ga in  i n c e n t i v e s  t o  maintain 
r e c r e a t i o n a l  q u a l i t y  i n  o rde r  t o  r e t a i n  t h e i r  
r i g h t s ,  

- r e c r e a t i o n i s t s  would b e n e f i t  through heal thy f i s h  
populat ions & access  t o  s t r eams  they reques t  
permission t o  f i s h ,  

- the  problems o f  overf i sh ing and overcrowding 
would be solved, 

- t h e  f i s h e r i e s  o f  Montana would be spared from 
degradation,  

- t he  DFWP would be re l i eved  o f  t h e  imposs ib le  t a sk  
o f  r egu la t ing  a l l  o f  Montana's s e n s i t i v e  f i s h e r i e s ,  

- sportsmen would not  be faced w i t h  expensive 
l i c e n s e  fees and with complex, confusing 
regula t ions ,  

- non-recrea t ionis ts  would not  have t o  subs id ize  
DFWP p r o j e c t s  t o  con t ro l  t h e  impact o f  
r e c r e a t i o n i s t s  on f i s h e r i e s ,  and 

- t he  growth o f  bureaucra t ic  con t ro l  over the 
c i t i z e n s  of  Montana would be minimized. 

If the  l e g i s l a t u r e  t a k e s  t h e  i n i t i a t i v e  t o  r e so lve  t h e  i n c o n s i s t e n c i e s  i n  

Montana water  law and if it approves p r i v a t e  ins t ream water  appropr ia t ion  

f o r  r e c r e a t i o n a l  and f i s h  and w i l d l i f e  purposes, c o n f l i c t s  and t e n s i o n s  

would be reduced, and the marvelous f i s h e r i e s  o f  the s t a t e  of Montana would 

gain some despera te ly  . ngeded protection. 



The Montana Const i tu t ion  charges t h e  l e g i s l a t u r e  wi th  insur ing  t h a t  

t h e  n a t u r a l  resources  i n  t h e  state do not  s u f f e r  from degradation. A s  a 

result of the Curran and U d r e t h  Supreme Court decisions,  however, t h e  

s t a t e ' s  ecologica l ly  s e n s i t i v e  small s t ream f i s h e r i e s  a r e  threatened w i t h  

t h e  p o s s i b i l i t y  of  overuse. When considering proposed s o l u t i o n s  t o  t h e  

problems ra i sed  by the  stream a c c e s s  ru l ings ,  t h e  l e g i s l a t u r e  would be 

remiss if  it ignored t h e  p o t e n t i a l  environmental impacts of t h e  Court 

decis ions .  

To reso lve  this tens ion between its c o n s t i t u t i o n a l  mandate and t h e  

Supreme Court ru l ings ,  t h e  l e g i s l a t u r e  has  two options. The first is t o  

speci fy  through l e g i s l a t i o n  what a r e  the  l i m i t i n g  I t cha rac te r i s t i c s  o f  t h e  

wa te r s  themselves" and when Ifthe c a p a b i l i t y  of  use o f  the  wa te r s  f o r  

r e c r e a t i o n a l  purposes determines t h e i r  a v a i l a b i l i t y  f o r  r ec rea t ion  by the 

public.tt B i l l s  which propose t o  c l a s s i f y  Montana's wa te r s  i n t o  va r ious  

c a t e g o r i e s  reflect t h i s  approach. This  s o l u t i o n  can accomplished w i t h  

r e l a t i v e  ease  bu t  w i l l  no t  address  t h e  longer  term problem of r e g u l a t i n g  

and insur ing  adequate instream flows. Therefore, the second s o l u t i o n  is t o  

r e s t r u c t u r e  Montana water  law s o  t h a t  it a l lows  p r i v a t e  appropr ia t ion  f o r  

ins t ream purposes. This  l a t t e r  opt ion  w i l l  r equ i re  more study bu t  o f f e r s  a 

b n g e r  term s o l u t i o n  t o  a problem t h a t  w i l l  continue t o  plague t h e  

l e g i s l a t u r e  and t h e  judic iary  if lef t .  undefined. 

Severa l  b i l l s  have been introduced i n t o  t h e  1985 l e g i s l a t u r e  which 

have the p o t e n t i a l  of def in ing c h a r a c t e r i s t i c s  and c a p a b i l i t i e s  o f  s t r eams  

t o  support  open access. It is widely recognized t h a t  many s t r eams  i n  the  

s t a t e  cannot suppor t  open access. A b i l l  is needed which d e f i n e s  these  
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sensi t ive  streams and which places them i n  a category where they can be 

controlled i n  the  most e f f i c i e n t  and beneficial  manner possible. 

A b i l l  which provides for  s m a l l  stream access management by r ipar ian  

landowners w i l l  help  minimize conf l ic t  and w . i l l  give owners incentives t o  

help manage the s ta te ' s  f isher ies .  Third party e f fec t s  from rec rea t ion i s t s  on 

private property (e.g. l i t t e r ,  noise, and agr icu l tura l  disruption) w i l l  be 

minimized s ince the  landowner, with h i s  proprietary in t e r e s t s ,  w i l l  monitor 

public resource use closely. An expansion of the s t a t e ' s  bureaucratic 

authority and t he  i n f l a t i on  of the DFWP's budget ( a t  the expense of s t a t e  

taxpayers) w i l l  be avoided. Finally, Montana's f r a g i l e  f i s h e r i e s  w i l l  be 

protected from overuse. 

Such a b i l l  should muster the support 'of both landowners and 

recreationists.  Sportsmen and environmentalists should support such 

l eg i s l a t i on  giving smal l  stream access management t o  r ipar ian  landowners 

because it w i l l  prevent the  degradation of our  important f isher ies .  I n  the 

absence of p r iva te  control  of the small streams of the s t a t e ,  

recrea t ion is t s  may have access t o  water, but over t he  long term the water 

w i l l  not provide the  kind of qual i ty  recreational experience fo r  which 

Montana is deservedly famous. 

The second policy option for  the  l e g i s l a t u r e  is t o  revise  Montana 

water law t o  allow pr iva te  appropriation of instream flows (Anderson and 

Johnson, 1984). The delet ion from the s t a t u t e s  of Montana's beneficial  use 

diversion requirement (1 973 flontana Watec &e A&, sec. 85-2-1021 1 I)  would 

accomplish this reform. The reform is overdue. A s  Stone (1981 points  

out,  
[The s t a t u t e ]  85-3-107(1) recognizes 
appropriation "by stock fo r  stock water." No "dam, 
di tch,  reservoi r  or  other a r t i f i c i a l  means [is] 
usedu f o r  watering c a t t l e  . . . Should in-stream 
use by p e o p l e .  . . have l e s s  r e c o g n i t i o n  and 
digni ty  than in-stream use by c a t t l e ?  SENATE JUDICIARY COMMIT~E! 
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If instream appropr ia t ions  were poss ib le ,  instream r i g h t s  f o r  r e c r e a t i o n a l  

and f i s h  and w i l d l i f e  purposes could be won by i n t e r e s t e d  ind iv idua l s  and ' groups who cotild then f o s t e r  r e l a t e d  benef i t s .  If ins t ream flows were 

l e g a l l y  recognized, individuals ,  spor tsmensr groups, and environmental 

organiza t ions  could reques t  water  r i g h t s  from the  s t a t e  and could purchase 

e x i s t i n g  d ive r s ion  r i g h t s  t o  promote f i s h ,  wi ld l i fe  and r e c r e a t i o n a l  goals. 

Instream flow r i g h t s  do not  t h r e a t e n  t o  d i s r u p t  o t h e r  r i g h t s  t o  water;  

r a the r ,  t h e  r ecogn i t ion  of instream f lows would a l low water uses  f o r  

r ec rea t ion  and f i s h  and w i l d l i f e  t o  compete on an equal b a s i s  w i t h  o the r  

uses. Not a l l  s m a l l  s t reams would be appropriated fo r .  instream uses. The 

exis tence  of ins t ream r i g h t s  would depend on t h e  value  placed on instream 

b e n e f i t s  by landowners and sportsmensl groups (Huffman, 1983). Some 

landowners would t a k e  no i n t e r e s t  i n  s tream p r o t e c t i o n  These s t reams 

would remain open t o  t h e  public  under t h e  QXEZI and U d r e t h  rul ings.  

The s t a t e  would still have u l t i m a t e  con t ro l  over the  use o f  pub l i c  

b waters  and pub l i c ly  owned f i s h  and w i l d l i f e  because it would r e t a i n  t h e  

r i g h t s  t o  grant ,  withhold, and revoke r e c r e a t i o n a l  water  use  permits. Yet, 

by delegat ing  r e s p o n s i b i l i t y  fo r  managing r e c r e a t i o n a l  resource use t o  t h e  . 

pr iva te  sec to r ,  a s  it does f o r  o the r  benef i c i a l  water  uses, t h e  s t a t e  would 

promote more e f fec t ive ,  less cos t ly ,  decen t ra l l zed  resource management. In  

the  long run, a l lowing  p r iva te  s tewardship of  p u b l i c  resources  would 

provide more b e n e f i t s  f o r  the c i t i z e n s  of Montana than would a system which 

r e l i e s  on c e n t r a l i z e d ,  pub l i c  con t ro l  of resources. P r i v a t e  s tewardship on 

small  s e n s i t i v e  s t r e a m s  would reduce common property problems, c r e a t e  

incen t ives  f o r  people t o  recognize ins t ream flow values, save the people of  

Montana c o u n t l e s s  t a x  d o l l a r s ,  and preserve  Montana's remarkable small  

stream f i s h e r i e s .  
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The Political Economy Research Center i s  an unusual 
organization. Our research orientation and level of commit- 
ment provide PERC associates with an important opportu- 
nity to analyze and make recommendations on economic 
and natural resource issues in both the governmental and 
private sectors. Approximately 50 percent of our efforts have 
been devoted to natural resource economics and policy, 
while the balance of our work deals with taxation, regula- 
tion, entrepreneurship, economic history, and a sprinkling 
of other topics. To the best of our knowledge, we are the 
only research organization with this orientation. 

Since its founding in 1980, the Center has maintained 
a principled commitment to the development of a society 
of free and responsible individuals in their relations with one 
another and their environment. On the basis of consider- 
able study and research, we expect these values to be fos- 
tered by social and political organizations relying on private 
property rights, the rule of willing consent, and the market 
process. Although we are sensitive to the problems of mar- 
ket failure, we recognize that there i s  an analogous set of 
problems with governmental management. 

This paper is  one of a series of research efforts sup- 
ported by PERC. 
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improve Senator Brown's b i l l .  Senator Brown moved a s  a s u b s t i t u t e  
n o t i o n  t h a t  M r .  Pe teschls  proposed amendments be adopted (see  s tanding 
committee r e p o r t  f o r  t e x t  of amendments). The motion c a r r i e d  unani- 
mously. Senator  Brown moved IIB 717 be recommended BE CONCURRED I N  AS 
AMENDED. The motion c a r r i e d  with Senator shaw vot ing  i n  opposi t ion.  

' 

FURTHER CONSIDERATION OF HB 911: The comnittee then  discussed t h e  
proposed amendments t o  t h e  b i l l  proposed by Lorents Grosfield a t  t h e  - - 

previous committee ~ e e t i n g .  Secator  Biazurek f e l t  t h e  f i rs t  two were 
probably necessary, but  he questioned t h e  t h i r d .  Senator Shaw s t a t e d  
when you come on h i s  ranch, he has it posted, but  before you g e t  t o  t h e  
house, you c ross  four more ca t t l eguards .  He asked if he would have t o  
p o s t  each o f  them. Also, he questioned whether he would have t o  pos t  
a l l  of  t h e  ca t t l eguards  a f t e r  h i s  house. Senator  Towe s t a t e d  t h i s  b i l l  
only  appl ied  t o  those  po in t s  where your land jo ins  publ ic  land. You 
pos t  it where it comes i n t o  t h i s  land. fie asked t h a t  Mr. Petesch work 
t h e s e  amendments i n t o  t h e  b i l l .  S e ~ a t o r  blazurek s t a t e d  we had a l s o  
t a l k e d  about t h e  department 's having t o  a d v e r t i s e  i n  more thiin t h e i r  own 
pub l i ca t ions .  He then  asked Fir. Petesch t o  work Br. C r o s f i e l d l s  sug- 
ges t ions  up i n t o  amendment forn: f o r  t h e  next  committee ~ e e t i n g .  Senator 
Towe asked about t h e  t h i r d  proposal.  Senator  Elazurek again s t a t e d  he 
d i d n ' t  t h ink  it was necessary. Senator Towe r e i t e r a t e d  we d i d n ' t  want 
t h a t  one. Senator Towe s t a t e d  t h e  fence  pos t  concerns him, because many 
i f  no t  a l l  a r e  a l r eady  orange. Secator  Gal t  asked where he ever  saw an  
orange f ence  post .  M r .  Petesch pointed out  metal fence  p o s t s  a r e  not  
used a t  ga te s .  

FURTHER CONSIDERATION OF HB 265: Chairman Mazurek s t a t e d  t h e  subcom- 
m i t t e e  had f i n i s h e d  i t s  work on t h e  b i l l  and would d e l i v e r  i t s  r e p o r t  t o  
t h e  c o m i t t e e  tomorrow. He scheduled an executive sess ion  f o r  7:b0 p.m. 
t h e  next  day. That would g i v e  t h e  committee t h e  next  day t o  work on t h e  
b i l l  i f  it r a n  i n t o  problems. Senator Blaylock recornended t h e  d iscus-  
s ion  be confined t o  t h e  committee. If t h e  s p e c t a t o r s  ge t  up and con- 
t i n u e  t o  t e s t i f y  a s  they  have been i n  t h e  subcornittee, he d i d  no t  f e e l  
t h e  committee would be a b l e  t o  f i n i s h  i t s  work. Senator Towe f e l t  t hey  
should al low some time t o  those  i n  at tendance.  He f e l t  t h e  way t h e  
subcommittee had handled i t s  hearizgs,  it may not  t ake  a s  long. Ile 
pointed out  t h e  subcommittee was a b l e  t o  reach  some conclusions, and 
t h e r e  were some a r e a s  on which it had cone t o  an impasse. I n  those  
a r e a s ,  t h e r e  i s  a l o t  of  o u t s i d e  input .  He f e l t  rcre should consider  it 
if someone comes up with a brand new suggest ion.  Senator B!azurek 
suggested t h e  word be put  out  they  had b e t t e r  have any suggest ions i n  
w r i t i n g  t o  t h e  committee so it can be F a r t  of  Senator Ye l lo r r t a i l l s  
r e p o r t .  Senator  Sllaw s t a t e d  he would f i g h t  any at tempt t o  open t h e  
meeting up a t  t h e  executive sess ion .  He f e l t  enough of t h a t  had been 
done. Senator  Pinsoneault  s t a t e d  what has been done has been good and 
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he  conplimented t h e  subcommittee on i t s  work. However, he f e l t  t h e  
c o r n i t t e e  had reached t h e  po in t  t h a t  i f  t h e r e  i s  a b i l l  ou t  and i f  they  
want t o  submit amendments, they  should p resen t  them i n  wr i t ing .  He f e l t  
t h e  pub l i c  debate should be c u t  o f f .  Senator Mazurek pointed ou t  fou r  
members of  t h e  subcommittee had heard a l l  of  t h e  pub l i c ' s  input ,  and 
they  w i l l  be put  i n  a  p o s i t i o n  t o  r e l a y  t h e  comments t h a t  were heard. 
He s t a t e d  l e t t i n g  people t a l k  w i l l  be t h e  exception. The o t h e r  th ing  i t  
w i l l  mean i s  it w i l l  involve some reading and p repa ra t ion  on t h e  com- 
m i t t e e ' s  p a r t  p a r t  t o  t h e  meeting t o  make th ings  move along a t  a  reason- 
a b l e  pace. 

TARLING OF H J R  24: Senator Brown ~ o v e d  f I J R  24 be TABLED. The motion --- 
c a r r i e d  with Senators  Blaylock, Brown, Toue, and Yellowtai l  vo t ing  i n  
opposi t ion.  

FLTTHER CONSIDEMTION OF HB 329: Senator Yel lowta i l  s t a t e d  he wondered 
i f  a  c l a r i f i c a t i o n  of  a  mail n o t i c e  by saying c e r t i f i e d  mail would 
s a t i s f y  t h e  opposi t ion.  Senator  Towe comented he  was i n c l i c e d  t c  l i k e  
t h e  b i l l .  Senator  Pinsoneault  moved HB 329 be t ab led .  Senator  Blaylock 
s t a t e d  he put  t h a t  e f f e c t i v e  d a t e  on t h e r e  t o  put  t h e  hea t  on and say  
you a r e  going t o  come t o  a  dec i s ion  on t h i s  o r  t h e  b i l l  w i l l  go i n t o  
e f fec t .  Senator Shaw s t a t e d  they  promised before t o  come back and 
d i d n ' t ,  s o  he would l i k e  t o  s e e  it put back t o  1985. Senator Pinsoneault  
then  withdrew h i s  motion. Secator  Towe s t a t e d  if  we a r e  not  going t o  
make it  e f f e c t i v e  before  t h e  in t e r im study, t h e r e  was no reason t o  put  
it i n .  Senator  Blaylock comented  it would say  i n  e f f e c t  t h i s  b i l l  w i l l  
go i n  u x l e s s  you g e t  t o  a dec i s ion  i n  t h a t  s tudy and come up with some 
so lu t ions .  I t  is  a gun t o  t h e i r  heads. Senator Shaw moved t o  d e l e t e  
t h e  e f f e c t i v e  d a t e  provis ion  changing it from 1987 t o  a  1985 e f f e c t i v e  
d a t e .  Senator  Towe suggested s t r i k i n g  sec t ion  3 i n  i ts  e n t i r e t y  and 
l e t t i n g  it t o  i n t o  e f f e c t  when t h e  books were p r i n t e d  i n  October. The 
motion t o  change t h e  e f f e c t i v e  d a t e  f a i l e d  with Senators  Shaw and Towe 
vo t ing  i n  favor .  Senator  Brown rroved MB 329 be t ab led .  The motion 
f a i l e d  on a t i e  vo te  (see  r o l l  c a l l  v o t e  a t tached a s  Exhibi t  9 ) .  

< 
Tie re  being no f u r t h e r  bus iness  t o  come before t h e  conm$ttee, t h e  meet- 
ing  was adjourned a t  12:lO p.m. 
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March 27, 1985 

The sixty-first meeting of the Senate Judiciary Committee 
was called to order at 7:29 p.m. on March 27, 1985, by 
Chairman Joe Mazurek in Room 325 of the Capitol Building. 

ROLL CALL: All committee members were present. 

ACTION ON HB 265: Chairman Mazurek called upon Subcommittee 
Chairman Bill Yellowtail to present the subcommittee's 
report to the Senate Judiciary Committee as a whole. 
Senator Yellowtail began by presenting the subcommittee 
meeting minutes (Exhibit A, March 13, 1985, meeting; ~xhibit 
B, March 18, 1985, meeting; Exhibit C, March 20, 1985, 
meeting; and Exhibit D, March 25, 1985, meeting). [The 
April 10, 1985, conference committee minutes on HB 265 were 
later added to these minutes for ease of locating them 
(Exhibit E).] He then identified the documents which would 
be referred to over the course of the evening. First were 
the proposed subcommittee amendments to HB 265 (~xhibit 1). 
Next was a grey bill which contained the proposed subcom-. 
mittee amendments to the bill (Exhibit 2). Third were the 
issues of deadlock, which are matters that the subcommittee . 
members could not agree on (~xhibit 3). Fourth are proposed 
amendments which would implement the deadlock issues reached 
by the subcommittee (Exhibit 4). Fifth is a set of amend- 
ments labeled "alliance proposed amendments" (~xhibit 5). 
This set of amendments was offered by Senator Towe on behalf 
of an alliance group of individuals represented by Ron 
Waterman. Exhibit 6 was a grey bill including the alliance 
proposed amendments offered as Exhibit 5. Next is a set of 
amendments proposed by Senator Crippen on behalf of a group 
of landowners represented by Phil Strope, Conrad Fredricks, 
and Dick Josephson (Exhibit 7). Exhibit 8 is a third grey 
bill which includes the amendments offered on Exhibit 7. 
Exhibit 9 is a set of amendments proposed by Senator Towe. 
Senator Yellowtail clarified that the amendments offered by 
Senator Towe, by the alliance group, and by Senator Crippen 
were not part of the subcommittee report. 

Chairman Mazurek then allowed the committee to recess for 15 
. minutes in order that those in attendance and the committee 
members might have an opportunity to review the alliance and 
Crippen proposals which had not been available before the 
meeting began this evening. 

The meeting then reconvened. Before explaining the sub- 



Senate Judiciary Committee 
March 27, 1985 
Page 2 

committee amendments, Senator Yellowtail gave a little back- 
ground into HB 265. He explained that HB 265 arose out of 
the supreme court decisions in the Curran and Hildreth cases. 
The supreme court decisions set out some questions that need 
to be addressed, and, in addition, some clarification that 
reeds to be made, principally for landowners, 2 s  to what 
their protections are relative to stream use by recreation- 
ists. Senator Yellowtail stated that the subcommittee 
addressed HB 265 in great detail and allowed considerable 
input from the public. 

Senator Yellowtail then moved adoption of the proposed amend- 
ments by the subcommittee (Exhibit 1). ArnenZment No. 1 pro- 
hibits all recreation on private impoundments which have been 
licensed for private use. Amendment No. 2 allows Fish and 
Game to address the issue of hunting. 

Amendment No. 3 relates to natural barriers; natural barriers 
are not addressed in this bill. The subcommittee felt the 
supreme court had not clearly addressed the issue of natural 
barriers, and, therefore, it was unnecessary to do so in 
this bill. Aiienment No. 4 again relates to natural barriers. 

) 

Regarding amendment No. 5, the original HB 265 had streams 
classified as Class I and Class I1 with definitions of what 
those streams might be. The definition of Class I and Class 
I1 streams centers around navigability. The subcommittee 
proposes to use a definition which relates to the actual 
criteria by which the streams are being classified and, 
therefore, has changed the name oE Class I streams to navi- 
gable streams. Amendment No. 6 changes one of the criteria 
for classification of streams. Amendments No. 7 and 8 
change nomenclature away from Class I and Class 11. 

It was necessary to define the term "occupied dwelling" in 
amendment No. 9 because that term is uszd later in the bill. 
At this point Senator Shaw asked if "occupied dwelling" had 
anything to do with calving barns. Senator Yellowtail ex- 
plained "occupied dwelling" was used to get away from the 
term "habitable building. !' 

Senator Yellowtail then went on to explain that amendments 
No. 10 and 11 relate to the matter of the definition of 
ordinary high water mark. Amendment No. 12 is the definition 
of recreational use. It outlines many recreational uses 
that might be conducted on streams! The committee modified 
"swimming" to say it is allowable as a recreational use 
except within 100 yards of an occupied dwelling. The sub- 
committee also added the term "hiking" in this subparagraph, 
The reason for that is there is a fishing statute that 
has been on the books and which refers to traversing up 
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and down the stream within the high water mark for fishing 
" purposes. Amendment No. 13 prohibits the recreational use 

of.surface -waters in a stock pond or other private impound- 
ment fed by an intermittently flowing natural water course. 
Amendments No. 14 and 15 are non-substantial, grammatical 
corrections. Amendment No. 16 is where the subcommittee 
poses to remove the differentiation between larger and 
smaller streams. Amendment No. 17 prohibits overnight 
camping within 500 yards of any occupied dwelling for the 
purposes of all streams. Senator Galt questioned whether 
this applied to all waters. Senator Yellowtail responded 
that as the proposal reads right now, yes. 

Amendment No. 18 is a relettering correction. Amendment 
No. 19 strikes the word "permanent." This word is redundant 
in this section. Amendment No. 20 is a grammatical correction. 
Amendment No. 21 is a relettering correction. Amendment No. 
22 is a punctuation correction. Amendment 23 prohibits the 
use of a streambed for any purpose when water is not flowing 
therein. Amendment No. 24 is a nomenclature change. Amend- 
ment No. 25 is renumbering change. 

Amendment No. 26 begins getting into the matter of portage. 
A change is necessary to refer specifically to an artificial 
barrier. Senator Mazurek questioned why. Senator Yellowtail 
responded simply for clarity. Amendment No. 27 struck the 
word "natural" and inserted the word "artificial." Amend- 
ment No. 28 inserted the words "not owned by the landowner 
on whose land the portage route will be placed." -endment 
No. 29 inserted the words "within 30 days of the decision." 
Amendments No. 30 and 31 inserted the words "his agent or 
his tenant" with regard to the liability of the landowner 
and the supervisor. Amendment No. 32 inserted the words 
"any member of the artitration.pane1." Amendment No. 33 
essentially is a disclaimer and says that this act has 
nothing to do with the issue of title or ownership of the 
surface waters or the beds or banks of the streams. 

Following Senator Yellowtail's explanation of the proposed 
subcommittee amendments, the Judiciary Committee reverted 
to his motion to adopt the same. The motion carried unani- 
mously. 

Senator Towe then addressed the issue of the proposed 
alliance amendments. He indicated the alliance members 
have by and large indicated they would accept the sub- 
committee amendments; however, they have requested a few 
more rather insignificant changes. Senator Towe stated 
that if in fact the committee were to accept the alliance 
amendments, he would withdraw several of the deadlock 
issues which he proposed. ' 
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Sena to r  Towe moved t h a t  t h e  a l l i a n c e  proposed mendments 
be  adopted.  

Sena tor  Crippen s t a t e d  t h a t  t h e  committee had be fo re  it 
two sets of  amendments. H e  f e l t  t h e  committee should b e  
a w a r e  t h e  amendments he has  proposed w e r e  worked up by 
members of  t h e  S t i l l w a t e r  P r o t e c t i v e  Assoc i a t i on  and 
by r e p r e s e n t a t i v e s  o f  t h e  landowners. I n  a d d i t i o n ,  Sena to r  
G a l t  has  had an  o p p a r t u n i t y  t o  look  a t  t h e s e  amendments. 
They are f a r  more e x t e n s i v e ,  b u t  t hey  w e r e  done f o r  a reason .  
These mendments w i l l  b e  a t  odds w i th  t h o s e  of t h e  a l l i a n c e .  
Sena tor  Crippen s t a t e d  t h a t  he d i d  n o t  want t h e  committee 
t o  be  i n  a p o s i t i o n  where it would be  v o t i n g  on one set of  
amendments and then  v o t i n g  on t h e  o t h e r .  

Chairman Mazurek s t a t e d  t h a t  it w a s  h i s  sugges t ion  t h a t  
Sena tor  Towe would walk t h e  coriunittee through h i s  amendments 
and t h e n  Sena tor  Crippen would have a n  o p p o r t u n i t y  t o  8 

walk t h e  committee throuqh h i s .  d 

Senator  Towe then  began h i s  exp lana t ion  of t h e  a l l i a n c e  
amendiients. H e  b e l i e v e s  a ~ e n d n e n t  No. 1 i s  a change wi th  
l i t t l e  subs tance  b u t  which n i g h t  have some emotion. It  
proposes  t h a t  t h e  d e f i n i t i o n  of c l a s s i f i c a t i o n s  n o t  be  
changed b u t  t h a t  t h e  nomenclature would be. One of  t h e  
concerns  i s  t h a t  us ing  t h e  word "navigable"  c a r r i e d  wi th  
it a  l o t  of baggage. There  a r e  a l o t  of d e f i n i t i o n s  o f  
nav igab le  water .  By us ing  t h a t  word, w e  r i s k  ano the r  c o u r t ' s  
coming i n  and say ing  nav igab le  means something d i f f e r e n t  
t h a n  what t h e  l e g i s l a t u r e  has  s p e l l e d  o u t  i n  t h i s  b i l l .  

Amendment No. 2 e f f e c t i v e l y  removes l a k e s  frcm t h e  b i l l .  
Sena tor  Towe s t a t e d  he s e e s  no c h o i c e  i n  adopt ing  t h i s  
amendment. H e  b e l i e v e s  t h e r e  i s  no rea l i s t ic  opporkunity.  
o f  g e t t i n g  t h i s  b i l l  passed u n l e s s  t h e y  exc lude  l a k e s  from 
t h e  o p e r a t i o n  of t h e  b i l l .  

Amendment No. 3 - s t r i k e s  g o v e r r i e n t  meander l i n e ,  which 
Sena tor  Towe b e l i e v e s  i s  r e a l l y  unnecessary.  Amendment 
No. 4 is a nomenclature change. Amendment No. 5  t a k e s  
l a k e s  o u t  of a l l  c l a s s e s  of  wate rs  d i s cus sed  by t h i s  b i l l .  
Amendment No. 6 i s  t h e  d i v e r s i o n  exc lus ion .  I n  o t h e r  
words, i f  you have a  municipal  water  r e s e r v o i r ,  you c a n ' t  
s t o p  r e c r e a t i o n  on t h a t  r e s e r v o i r .  Amendment No. 7  exempts 
l a k e s  from t h e  water  d e f i n i t i o n .  Amendment No. 8 p r o h i b i t s  
o v e r n i g h t  camping w i t h i n  500 y e a r s  o f  an occupied dwe l l i ng .  
This  a p p l i e s  t o  a l l  c l a s s e s  of  water .  ,Amendment No. 8 
a l s o  p r o h i b i t s  t h e  placement o r  c r e a t i o n  o f  any permanent 
s t r u c t u r e  o r  o b j e c t  which i s  a  permanent duck b l i n d  o r  
b o a t  zoorage.  
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Amendments No. 9 ,  10 ,  11, 1 2 ,  1 3 ,  and 1 4  s t a t e  which uses  
would be p r o h i b i t e d  on C l a s s  I and C l a s s  I1 streams: Amend- 
ment No. 1 5  i s  a nomenclature change. Amendment No. 16 
l e a v e s  po r t age  around n a t u r a l  b a r r i e r s  f o r  t h e  c o u r t  t o  
dec ide .  

Amendment 1 7  s t a t e s  t h a t  t h i s  a c t  doe: n o t  add res s  " l a k e s . "  
Sena tor  G a l t  asked i f  he were proposing t o  t a k e  " l a k e s "  
o u t  of t h e  b i l l .  Sena tor  Towe responded a f f i r m a t i v e l y .  
Sena tor  G a l t  asked i f  t h e  supreme c o u r t  used " l a k e s "  i n  
i t s  op in ions .  Senator  Towe s a i d  t h a t  t h e y  d i d  n o t  r e f e r  
t o  " l akes .  " However, he be l ieved  i f  t h e  i s s u e  of " l a k e s "  
were squa re ly  p u t  b e f o r e  t h e  c o u r t s ,  it would probably 
i n c l u d e  them. Senator  G a l t  asked i f  t h e  supreme c o u r t  
d e c i s i o n s  inc luded  t h e  ang l ing  s t a t u t e .  Sena tor  Towe 
s t a t e d  he d i d  n o t ' s e e  any r e f e r e n c e  t o  t h e  a n g l i n g  s t a t u t e  
i n  t h e  op in ions .  Sena tor  Crippen s t a t e d  t h e  committee 
should remember t h e  ques t ion ing  per iod  when HB 265 w a s  
f i r s t  heard be fo re  t h e  committee. A t  t h a t  t i m e ,  Sena tor  
Crippen asked Ron Waterman i f  HB 265 and t h e  suprene c o u r t  

- o p i n i o n s ,  as i n t e r p r e t e d  by HE 265, app l i ed  t o  " l akes . "  
M r .  Waterman responded y e s  a t  t h a t  t i m e .  There w a s  some 
concern about  F l a thead  Lake. The committee then  d i scussed  
F la thead  Lake, Whi te f i sh  Lake, and See ley  Lake. The impl i -  
c a t i o n  was c l e a r .  Lakes were in tended  t o  be  inc luded  i n  
HB 265 and have been inc luded  i n  t h e  b i l l .  Sena tor  Crippen 
s t a t e d  removing l a k e s  from t h e  b i l l  i s  an i l l u s o r y  com- 
promise a t  t h e  b e s t .  H e  b e l i e v e s  what w e  a r e  do ing ,  by 
doing t h i s ,  i s  we a r e  l eav ing  t h e  l a k e f r o n t  owners h igh  
and d ry .  There a r e  no guaran tees  a s  t o  what w i l l  be a l lowed.  
H i s  proposed amendments address  t h i s  i s s u e .  Senator  Dan ie l s  
s t a t e d  t h e r e  i s  d i f f e r e n c e  between l a k e s  and r i v e r s .  One 
bounded by r i p a r i a n  r i g h t s ,  and one i s  bounded by l i t t o r a l  
r i g h t s .  Sena tor  P insoneau l t  s t a t e d  when t h e  q u e s t i o n  
a r o s e  concerning t h e  a p p l i c a b i l i t y  o f  t h i s  b i l l  t o  l a k e s ,  
he was stunned.  He t h i n k s  t h e  c a s e s  t a l k  about  s t ream 
acces s  and s t r e a d e d s .  H e  b e l i e v e s  l a k e s  should be ex- 
c luded.  s e n a t o r  Crippen s t a t e d  even though we have two 
supreme c o u r t  c a s e s  t h a t  d e a l  w i th  t h i s ,  i t  i s  h i s  con- 
t e n t i o n  he would suppor t  t h e  d i s s e n t  i n  bo th  of t h o s e  c a s e s  
t h a t  t h e  suprene c o u r t  overs tepped i t s  bounds and was 
l e g i s l a t i n g .  Senator  Crippen f e e l s  it i s  t h e  l e g i s l a t u r e ' s  
r e s p o n s i b i l i t y  t o  e n a c t  laws and t h e  supreme c o u r t ' s  
r e s p o n s i b i l i t y  t o  i n t e r p r e t  t hose  laws i n  l i g h t  of  t h e  
c o n s t i t u t i o n .  

Senatbr  Crippen then  expla ined  h i s  proposed amendments. 
Senator  Crippen s t a t e d  t h e  committee has  be fo re  i t  t h e  sub- 
committee i s s u e s  of deadlock.  H i s  amendments propose t o  
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go through t h e s e  i s s u e s  of deadlock and t r y  t o  f i n d  ways 
t o  compromise. They looked a t  t h e  wate r  w e  have and t r i e d  
t o  c a t a g o r i z e  it. They have come up wi th  two o r  t h r e e  
c a t a g o r i e s .  They looked a t  it f i r s t  frcm t h e  s t a n d p o i n t  
of t h e  s t ream running from t h e  nounta in  through t h e  r a n c h e r ' s  
yard  i n t o  a l a r g e r  r i v e r  o r  s t r e a n .  They f e e l  t h e r e  ought  
t o  be  v e r y  l i t t l e ,  i f  any th ing ,  al lowed i n  t h o s e  a r e a s -  
The nex t  ca t ago ry  i s  l a r g e  r i v e r s  t h d t  have by custom 
and by u s e  been used by r e c r e a t i o n i s t s  t o  f l o a t ,  duck hun t ,  
s t o p  and have a b e e r ,  e t c .  Those he wauld c l a s s i f y  as t h e  
mainstream r i v e r s  of t h e  s t a t e .  The t h i r d  c l a s s i f i c a t i o n  
a r e  t h o s e  r i v e r s  t h a t  are i n  between. The:;: c a l l  t h o s e  t h e  
S t i l l w a t e r  River ,  t h e  Boulder R ive r ,  e t c .  These a r e  
a r e a s  where you have a l i t t l e  more l i m i t a t i o n  a s  f a r  as 
custom and use.  The rea re  a l a r g e r  number of p rope r ty  
owners hunt ing  t h e s e  s t reams .  That  i s  t h e  r a t i o n a l e  t h a t  
went through t h e i r  minds. Sena tor  Crippen agreed  w i t h  t h e  
a l l i a n c e  t h a t  t h e  subcommittee 's  i n t e n t  t o  c l a s s i f y  t h e  
wa te r s  as navigable  and non-navigable w i l l  n o t  hold  water .  
There has  been t a l k  by some t h a t  t h e  committee should j u s t  
k i l l  HB 265.  The House has  k i l l e d  a l l  of t h e  Sena te  b i l l s  
r e l a t i n g  t o  water. Sena tor  Crippen agreed wi th  Sena tor  
Y e l l o w t a i l  t h a t  t hey  d i d  n o t  want t o  do something by which 
they  w e r e  going t o  a b r o g a t e  t h e i r  a u t h o r i t y  as a  l e g i s l a t u r e  $ 
and p u t  t h i s  i s s u e  back i n  t h e  han2s of t h e  c o u r t ,  n o t  having 
accomplished anything.  That  would n o t  be  good f o r  t h e  
l e g i s l a t u r e  o r  f o r  t h e  sportsmen. 

There a r e  amendments t o  d e f i n e  t h e  term "navigable . "  Pro- 
posed amendment No. 6 i s  where t h e y  g e t  i n t o  t h e  t h r e e  
d e f i n i t i o n s  of water .  The whole p o i n t  was t o  keep l a k e s  
i n  t h e  b i l l .  They d i d  n o t  know how t o  t r e a t  d i f f e r e n t  t y p e s  
of l a k e s ,  s o  tlley t i e d  them i n t o  t h e  d i f f e r e n t  t y p e s  o f  
s t reams  f eed ing  them. A s  f a r  a s  t h e  d e f i n i t i o n  o f  t h e  
b igge r  r i v e r s ,  t h e r e  may be  some t h e  committee would want 
t o  add o r  some t h a t  t hey  would want t o  t a k e  o u t .  I n  add res s ing  
t h e  l a r g e r  r i v e r s ,  t h e r e  are c e r t a i n  t h i n g s  by usage and 
custoin t h a t  have been al lowed on t h e s e  r i v e r s .  The d e f i n i t i o n  
of Class  C waters  pe rmi t s  a c t i v i t i e s ,  i nc lud ing  f i s h i n g  be- 
lowti= o r d i n a r y  h igh  water  mark, waterfowl hunt ing ,  and 
b i g  game hunt ing wi th  long bow o r  shotgun excep t  w i t h i n  5 0 0  
ya rds  of  any occupied dwe l l i ngs  o r  o t h e r  s t r u c t u r e  i m -  
pounding domestic l i v e s t o c k  o r  used f o r  a g r i c u l t u r a l  pur- 
poses.  Th i s  i s  a  s i g n i f i c a n t  conpromise on t h e  p a r t  of t h e  
landowners i n  t h a t  a r e a .  It would a l s o  a l l o w  swimming ex- 
c e p t  w i t h i n  300 yaxds of  any occupied dwel l ing .  The 
d e f i n i t i o n  inc ludes  h i k i n g  below t h e  o r d i n a r y  h igh  w a t e r  
mark; camping below t h e  o r d i n a r y  h igh  water  mark, excep t  
w i t h i n  500 yards  of  an occupied dwe l l i ng ,  o r  any o t h e r  u ses  
t h a t  a r e  allowed on t h o s e  t h a t  a r e  more r e s t r i c t i v e  w i l l  

e 
a l s o  be al lowed on t h e s e  s t reams.  They a l s o  a l low r e i a t e d  
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unavoidable  o r  i n c i d e n t a l  u se s  f o r  purposes of s a f e t y .  
The p o i n t  t h e r e  i s  w i t h  persons  f l o a t i n g  down, w e  d o n ' t  
feel we can restr ic t  them from g e t t i n g  o u t  f o r  purposes  
of  s a f e t y .  

Amendment No. 1 2  r e l a t e s  t o  Class  A wate r s ,  which f o r  t h e  
most p a r t  would be non-navigzble w a t e r s .  I t  i s  de f ined  
by t h e  t i t l e  d e f i n i t i o n i t h e  t i t l e  belongs t o  t h e  landowners 
t o  t h e  c e n t e r l i n e  o f - t h e  bed. They f e l t  t h e  a r e a s  i n  amend- 
ment No. 1 3  a r e  redundant  because w e  a r e  going back i n  and 
d e f i n i n g  t h e  use  of t h e  wate rs  and i n  c e r t a i n  c a s e s  t h e  
banks i n  t h e  t h r e e  c l a s s i f i c a t i o n s .  They have used them 
as t h e y  r e l a t e  t o  u se  and f e e l  t h a t  i s  a more proper  way. 

Sena tor  Crippen s t a t e d  they  f o r g o t  t o  s t r i k e  l i n e s  4 and 5 
on page 61 "fed by an i n t e r m i t t e n t l y  f lowing n a t u r a l  water-  
cou r se . "  They a l s o  want t o  e l i m i n a t e  any u s e  o f  a s t o c k  
pond "wi thout  t h e  consen t  of a landowner". 

Anendment N o .  1 6  i s  g e t t i n g  i n t o  t h e  a r e a  of  por tage .  
Amendments No. 23 and 24 are a t t empt s  t o  r each  some type  
of a compromise t o  avoid t a k i n g  wi thout  compensation. 
Sena tor  G a l t  s t a t e d ,  t h i s  r e f e r s  t o  t h e  c o n s t i t u t i o n  where 
you c a n ' t  t a k e  p u b l i c  l a n d  without  compensation. Sena tc r  
Crippen then  asked t h a t  f o r  purposes of  c l a r i f i c a t i o n ,  
amendme~t No. 28 be  s t r i c k e n .  

Following Senator  Cr ippen ' s  exp lana t ion  of  h i s  proposed 
amendments, Sena tor  Towe s t a t e d  he f e l t  t h e  proposa l  was 
e s s e n t i a l l y  unworkable. H i s  f i r s t  o b j e c t i o n  was a t e c h n i c a l  
one. H e  s t a t e d  a s  t hey  have now def ined  nav igable  and non- 
nav igab le ,  a l l  l a k e s  are non-navigable,  and,  t h e r e f o r e ,  a l l  
motorboad a c t i v i t y  i s  banned on a l l  l a k e s .  Even i f  t hey  
c o r r e c t  t h a t ,  t hey  have c l a s s i f i e d  Class  C wa te r s  and have 

: al lowed v a r i o u s  i t e m s  t o  t a k e  p l a c e  on c e r t a i n  l a k e s .  If 
you u s e  t hose  l a k e s ,  you w i l l  be  l i m i t e d  t o  a few l a k e s  such 
as Canyon Fe r ry ,  F l a thead ,  and F o r t  Peck. There are s t i l l  
bans on motorboats on Whi te f i sh  Lake, See ley  Lake, and 
o t h e r s .  Senator  Towe f e l t  t h e r e  w a s  an  insurmountable 
problem of banning motorboat  a c t i v i t y  on some l a k e s .  
Sena tor  Crippen s t a t e d  as he had i n  h i s  opening s t a t e m e n t ,  
l a k e s  have caused them a g r e a t  d e a l  of  problems. H e  d i d  
n o t  say  t h i s  i s  t h e  b e s t  way o f  handl ing l a k e s ,  b u t  t h e  
banning of motorboats can be addressed.  H e  reminded t h e  
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committee t h a t  they are a t t empt ing  t o  r each  some s o r t  o f  
compromise. If some p o i n t s  a r e  unworkable, t h e y  should be  
analyzed.  Senator  Towe s t a t e d  when they  c l a s s i f y  C la s s  C 
w a t e r s ,  t hey  say  t h e  mainstream of c e r t a i n  r i v e r s .  He 
b e l i e v e s  t h i s  d e f i n i t i o n  has  l e f t  o u t  t h e  C la rk  Fork ,  t h e  
Beaverhead, t h e  Dearborn, t h e  Madison, t h e  J e f f e r s o n ,  and 
t h e  G a l l a t i n .  H e  a l s o  asked how 'hey solved t h e  p rob len  
of t h e  mainstream. It i s  n o t  c l e a r  whether t h e  Middle Fork 
o r  t h e  Sonth Fork o f  t h e  F la thead  i s  t h e  mainstream. H e  
t h i n k s  t h e y  w i l l  have no end of problems d e a l i n g  w i t h  t h a t  
c l a s s i f i c a t i o n  system. Sena tor  Crippen s t a t e d  t h e  Clark  
Fork should be i n  t h e r e .  H e  a l s o  be l i eved  t h a t  Sena tor  
Towe brought  up a good p o i n t  a s  t o  t h e  c l a s s i f i c a t i o n  of 
t h e  mainstream. H e  f e l t  t h e  committee may o r  may n o t  want 
t o  p u t  some of t h e s e  t h i n g s  i n .  H e  w a s  t r y i n g  t o  g e t  i n  
wa te r s  t h a t  by custom and usage t h e s e  t h i n g s  i n  C la s s  C w i l l  
be al lowed by law. H e  s t a t e d  t h e  compromise t h e  s u b c o a x i t t e e  
had reached t h e  o t h e r  n i g h t  i s  one s i d e  would keep t h e  
s t reams  wide open and t h e  o t h e r  s i d e  would c l o s e  them en- 
t i r e l y .  H i s  group f e l t  two c l a s s i f i c a t i o n s  of  s t reams  
would n o t  work. 

Sena tor  Crippen s t a t e d  they  had al lowed sone t h i n g s  l i k e  
f i s h i n g  and h ik ing  below t h e  o rd ina ry  h igh  wate r  mark, b u t  
t h e y  d o n ' t  say anyth ing  about  waterfowl hunt ing.  By 
us ing  day camping below t h e  o rd ina ry  h igh  water  mark, it 
appears  t h e y  have a c t u a l l y  banned ove rn igh t  camping. H e  
does  n o t  b e l i e v e  t h a t  i s  a good i d e a ,  because t h e r e  has  
t r a d i t i o n a l l y  been ove rn igh t  camping a long  t h e s e  a r e a s .  
Sena tor  Crippen s t a t e d  t h e y  have e s p e c i a l l y  excluded over-  
n i g h t  camping. He b e l i e v e s  most of it i s  done on  i s l a n d s  
o r  on p u b l i c  access .  I f  it i s  no t  done on  t h e s e  l a n d s ,  
he b e l i e v e s  you should a sk  permiss ion.  

Sena to r  Towe then  addressed  amendment N o .  1 2 .  H e  s a i d  he 
had some concerns  about  f i s h i n g .  I t  i s  pe rmi t t ed  by 
S e c t i o n  87-2-305, MCA, and t h e  angl ing  s t a t u t e  s ays  you 
can a n g l e  on t h e  banks. With t h i s  p roposa l  you c a n ' t  do 
t h a t  on C l a s s  C wate rs .  That  i s  i n c o n s i s t e n t .  B y  s t r i k i n g  
s u r f a c e  w a t e r s  a l t o g e t h e r ,  n o t  on ly  have t h e y  r a i s e d  a 
q u e s t i o n  about  compliance w i t h  t h e  H i l d r e t h  and Curran 
d e c i s i o n s ,  t hey  have s p e c i f i c a l l y  au tho r i zed  use  o f  t h e  
bed and t h e  banks by some. He b e l i e v e s  t h i s  means you can 
on ly  hunt  if you a r e  i n  a b o a t  because of  t h e  way s u r f a c e  
wa te r s  has  been taken  o u t .  Sena tor  Crippen s t a t e d  he 
d i sag reed .  It i s  c l e a r  how you can do i t  on C la s s  C wate rs .  
The i n t e n t i o n  was t o  u s e  t h e  d e f i n i t i o n  o f  s u r f a c e  water 
a s  it p e r t a i n s  t o  t h e s e  t ypes  o f  s t reams.  I t  i s  redundant  
and i n a p p r o p r i a t e .  
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Senator  Towe s t a t e d  on page 6 t hey  l e a v e  undefined t h e  
"words " p r i v a t e  impoundment." Senator  G a l t  exp la ined  t h a t  
means n o t  a p u b l i c  impoundment. Senator  Towe s t a t e d  he 
t h i n k s  i t  i s  p r e t t y  narrow t o  say  t h e  on ly  o t h e r  a c t i v i t i e s  
al lowed are wa te r - r e l a t ed  p l ea su re  a c t i v i t i e s ,  and t h e s e  
amendments have l i m i t e d  t h a t  f u r t h e r  by say ing  on ly  t h o s e  
determined by t h e  commission. Sena tor  Crippen s t a t e d  b i g  
game hunt ing  i s  n o t  al lowed except  by approva l  of  t h e  land- 
owner. They a r e  expanding t h a t .  They a r e  t r y i n g  t o  open 
up some of t h e s e  a r e a s  t o  b i g  game hunt ing.  H e  f e e l s  t h i s  
i s  q u i t e  a s u b s t a n t i a l  s t e p  from what t h e  subcommittee 
t a lked  about  t h e  o t h e r  n i g h t .  

Sena tor  Towe s a i d  he had problems w i t h  t h e  po r t age  ques t ion .  
He t h i n k s  we cannot  l i m i t  i t a s  s e v e r e l y  as t h a t .  H e  i s  
no t  c e r t a i n  what p u b l i c  h e a l t h  and s a f e t y  means. Sena tor  
Crippen asked Senator  Towe what he f e l t  t h e  r ea son  f o r  a 
po r t age  would be. Sena tor  Towe responded it would be t o  
g e t  around a b a r r i e r .  H e  s t a t e d  t h e  supreme c o u r t  c a s e s  
have used t h e  word " b a r r i e r , "  and when you have a b a r r i e r ,  
you have a r i g h t  t o  po r t age  around it. A s  f a r  as he  can 
de te rmine  it has nothing t o  do w i t h  p u b l i c  h e a l t h  and 
s a f e t y .  Senator  Crippen s t a t e d  he d i d  n o t  s e e  any problem 
w i t h  t h a t  d e f i n i t i o n .  Sena tor  Towe s t a t e d  he t h i n k s  you 
are sugges t ing  po r t age  around n a t u r a l  b a r r i e r s  w i t h  t h a t  
language. Sena tor  Towe s t a t e d  he has  concerns  w i t h  amend- 
ment No. 26.  They have a l r e a d y  s a i d  where t h e  landowner 
ag rees  w i t h  t h e  po r t age  r o u t e ,  he has  t o  pay f o r  i t ,  b u t  
i f  he does  n o t  a g r e e ,  t hen  t h e  s t a t e  w i l l  pay f o r  it. 
Sena tor  Towe b e l i e v e s  t h e  on ly  t h i n g  t h e  landowner w i l l  
have t o  do  i s  d i s a g r e e  i n  o r d e r  t o  g e t  t h e  s t a t e  t o  pay 
f o r  t h e  po r t age  r o u t e .  

Senator  Towe s t a t e d  amendment No. 26  says  t h e  department 
may condemn a n  easement. T h e  bill says  t h e  depar tment  has 
no power of condemnation, and,  t h e r e f o r e ,  w e  w i l l  have t o  
g i v e  t hen  t h o s e  powers. Senator  Crippen s t a t e d  t h a t  i n  
r e q u i r i n g  a landowner t o  p u t  up a po r t age  around a b a r r i e r  
t h a t  i s  i n  e x i s t e n c e ,  t h e  landowner must be  compensated. 
If condemnation i s  n o t  what t h e  committee f e e l s  would be  
t h e  proper  way, it w i l l  have t o  f i n d  another  way. Sena tor  
Towe s t a t e d  they  may have a p o i n t  w i th  r ega rd  t o  n a t u r a l  
b a r r i e r s ,  and t h a t  i s  why he w a s  w i l l i n g  t o  t a k e  n a t u r a l  
b a r r i e r s  o u t  of t h e  e f f e c t  of t h i s  a c t .  Sena tor  Crippen 
s t a t e d  a g a i n ,  h e  ag rees  a s  f a r  as p u t t i n g  up a b a r r i e r ,  t h e  
landowner must pay f o r  t h e  por tage  r o u t e .  Senator  Towe d i d  
n o t  b e l i e v e  t h a t  i s  what h i s  amendment s t a t e d .  M r .  Pe t e sch  
s t a t e d  it r e f e r r e d  t o  t h e  es tab l i shment  of an exclusi73e 
r o u t z .  

Senator  Towe urged adop t ion  of h i s  amendments. He d i d n ' t  
t h i n k  t h e  Crippen amendments would work. He t h i n k s  h i s  
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amendments a r e  proper .  He does n o t  ag ree  1 0 0 %  w i t h  t h e  
arnend-nents he proposes ,  b u t  h e  t h i n k s  it i s  t h e  b e s t  
p o s s i b l e  way o u t  of  t h i s  dilemma. Sena to r  Ye l lowta i l  
s t a t e d  t h e  amendments proposed by Sena to r  Crippen do n o t  
c o n s t i t u t e  a  middle ground i n  any manner. H e  t h i n k s  t h e r e  
a r e  s e r i o u s  f laws  t h a t  t r e z d  on t h e  supreme c o u r t  d e c i s i o n s .  
Regarding t h e  i s s u e  of  po r t age ,  Sena tor  Y e l l o w t a i l  r e f e r r e d  
t h e  committee t o  t h e  language on page 18 o f  t h e  Curran 
d e c i s i o n  and page 5  of t h e  H i l d r e t h  d e c i s i o n ,  which c o n t a i n  
e x p l i c i t  language a s  t o  t h e  p u b l i c ' s  r i g h t  t o  por tage .  H e  
t h i n k s  t o  l i m i t  t h e  m a t t e r  of po r t age  a s  sugges ted  e s s e n t i a l l y  
t o  t h e  m a t t e r  of  condemnation of an e x c l u s i v e  r o u t e  goes 
beyond what i s  r ea sonab le  and r a t i o n a l  and beyond any com- 
p e l l i n g  s t a t e  i n t e r e s t .  H e  s t a t e d  t h e  u se  of l a n d  between 
t h e  h i g h  water  mark i n  C la s s  A proposes p r o h i b i t i o n s  a g a i n s t  
t h e  u s e  o f  t h e  bed and t h e  bank. Ee reminded t h e  committee 
t hey  have a f i s h i n g  s t a t u t e ,  Sec t ion  87-2-305, MCA, which 
pe rmi t s  t r e a d i n g  on t h e  beds and t h e  banks up t o  t h e  h igh  
wate r  marks. He a l s o  s t a t e d  t h e  H i l d r e t h  d e c i s i o n  on page 
5  s a y s  t h e  p u b l i c  has  t h e  r i g h t  t o  u s e  t h e  wa te r s  and beds 
and banks up t o  t h e  h igh  wate r  mark. Sena to r  G a l t  s t a t e s  
t h a t  r e f e r s  t o  t h e  a b i l i t y  t o  t r e a d  on t h e  bed end bank. 
That  i n f e r s  nav igab le  s t r e m s ,  and i n  t h a t  c a s e ,  t h e  bed 
up t o  t h e  low water  mark belongs t o  t h e  s t a t e .  H e  b e l i e v e s  
nav igab le  s t reams a r e  e n t i r e l y  d i f f e r e n t  t h a n  non-navigable 
s t reams .  Sena tor  Y e l l o w t a i l  r e f e r r e d  t o  t h e  words o f  t h e  
supreme c o u r t  i n  t h e  H i l d r e t h  d e c i s i o n  on page 9 which 
r e f e r r e d  t o  t h e  p u b l i c  t r u s t  d o c t r i n e  and t h e  c o n s t i t u t i o n .  
Sena to r  G a l t  s t a t e d  he  ag rees  t h e  c o n s t i t u t i o n  g i v e s  them 
t h e  wate r  of  t h e  s t a t e  of Montana and anyone can r e c r e a t e  
on t h e  s u r f a c e  of t h e  wa te r ,  b u t  t h a t  d o e s n ' t  g i v e  t h e  
people  u s ing  t h e  s u r f a c e  o f  t h e  wate r  t h e  r i g h t  t o  i n t r u d e  
on t h e  beds  and banks of  non-navigable s t reams .  Sena to r  
Crippen s t a t e d  a s  Sena tor  Ye l lowta i l  seems t o  r ead  t h e s e  
c a s e s  t h a t  t h i s  language c o n s t i t u t e s  a  t a k i n g  wi thout  due 
p roces s  of  t h e  law of p r i v a t e  p rope r ty .  Sena to r  Towe s t a t e d  
i n  t h e  H i l d r e t h ' c a s e  t h a t  i s  extremely c l e a r .  I n  t h e  even t  
M r .  H i l d r e t h  l o s t  t h e  c a s e ,  he was seek ing  i n v e r s e  condem- 
n a t i o n .  Sena tor  Crippen suggested t h e  cammittee look a t  
J u s t i c e  Gi lbrandson ' s  d i s s e n t  i n  t h e  Curran case .  He b e l i e v e s  - 
t h a t  has  p o t e n t i a l  s t a t e w i d e  application. He b e l i e v e s  t h e  
supreme c o u r t  went beyond t h e  bounds of i t s  a u t h o r i t y ,  
and i t  i s  t h e  o b l i g a t i o n  and du ty  of  t h e  l e g i s l a t u r e  t o  
l e t  t h e  supreme c o u r t  know t h a t .  The l e g i s l a t u r e  should keep 
i n  mind t h a t  t h e  supreme c o u r t  i s  an equa l  body w i t h  t h e  
l e g i s l a t u r e .  
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Senator  Blaylock r e f e r r e d  t o  t h e  H i l d r e t h  d e c i s i o n  a t  page - .  

11. A s  d i s cus sed  p rev ious ly ,  ownership o f  t h e  streambed 
i s  i r r e l e v a n t  t o  t h e  de t e rmina t ion  of t h e  use  of  waters 
f o r  r e c r e a t i o n a l  purposes.  Senator  G a l t  s t a t e d  you are 
shaping t h i s  b i l l  on t h e  supreme c o u r t ' s  d e c i s i o n .  They 
mentioned a l l  waters .  You c a n ' t  s e p a r a t e  some wa te r s  from 
o t h e r  wa te r s  as t o  ownership o r  u se  o f  t h e n  f o r  any purpose.  

Sena tor  Crippen moved as a s u b s t i t u t e  motion t h a t  h i s  
amendments be  adopted. Sena tor  Towe spoke a g a i n s t  t h a t  
motion. . The motion f a i l e d  as evidenced by a r o l l  c a l l  
v o t e  (Exh ib i t  1 0 ) .  Chairman Mazurek s t a t e d  t h e  committee 
would t h e n  r e v e r t  t o  Sena tor  Towels motion t o  adopt  h i s  
amenLients. Senator  Crippen s t a t e d  on page 6 t hey  are going 
t o  a l l ow ove rn igh t  camping w i t h i n  500 yards  of any occupied 
dwel l ing .  Senator  Towe expla ined  t h i s  i s  on t h e  bed and 
t h e  banks under t h e  h igh  water  mark. Sena tor  Crippen asked 
if ove rn igh t  camping would b e  al lowed on a l l  c l a s s e s  of 
r i v e r s .  Senator  Towe responded no; o v e r n i g h t  camping i s  
banned on C la s s  I1 waters. 

Senator  Crippen s t a t e d  you are n o t  a l lowing  t h e  placement 
of any permanent s t r u c t u r e .  H e  asked i f  t h a t  were r e s t r i c t e d  
on bo th  c l a s s e s  of water .  Senator  Towe responded y e s ,  it 
was r e s t r i c t e d  on bo th  c l a s s e s  of water. Sena tor  Crippen 
asked i f  by t h i s  t hey  were a l lowing  a semi-permanent duck 
b l i n d .  Senator  Towe responded y e s ,  on C l a s s  I wate rs .  
Sena tor  Crippen s t a t e d  h i s  o b j e c t i o n  t o  t h i s  is t h e  same 
as  Sena tor  G a l t ' s  and Senator  Shawls. Sena tor  Towe's com- 
promise e l i m i n a t e s  l a k e s  e n t i r e l y .  H e  does  n o t  t h i n k  
t h a t  w i l l  make Sena tor  H i m s l  happy, because he a g r e e s  t h a t  
if w e  d o n ' t  address  t h e  problem of l a k e s ,  they a r e  l e f t  wide 
open. The landowner who has  a cab in  on a l a k e  w i l l  have 
t h e  same problem as a landowner on a r i v e r .  To make a 
d i s t i n c t i o n  between t h e  two i s  h igh ly  improper and w i l l  be  

- s u b j e c t  t o  f u t u r e  l a w s u i t s .  

Sena tor  G a l t  asked i f  t hey  a r e  now a l lowing  ove rn igh t  
camping on any r i v e r s  a t  a l l .  Sena tor  Towe responded 
it would be  allowed on C l a s s  I r i v e r s  s o  long a s  t h e y  a r e  
n o t  w i t h i n  500 yards  of an occupied dwel l ing .  Sena tor  G a l t  
asked i f  it would be between t h e  high and low water  marks. 
Sena tor  Towe responded a f f i r m a t i v e l y .  Senator  G a l t  s t a t e d  
you a r e  depr iv ing  t h e  landowner of h i s  own r i g h t s  t o  con- 
t r o l  h i s  own lands .  Tha t  i s  t ak ing  wi thout  j u s t  compen- 
s a t i o n .  Sena tor  Mazurek s t a t e d  t h e  department would have 
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t h e  a b i l i t y  t o  adop t  r u l e s  and r e g u l a t i o n s  r ega rd ing  
camping. M r .  Pe t e sch  d i r e c t e d  t h e  ckrnmittee's a t t e n t i o n  
t o  S e c t i o n  87-1-303, MCA. Sena tor  G a l t  asked i f  t h e  word 
"pub l i c "  w e r e  i n  t h e r e .  M r .  Pe t e sch  s t a t e d  t h e  s t a t u t e  
r e f e r s  t o  l e g a l l y  a c c e s s i b l e  t o  t h e  pub l i c .  H e  i n t e r -  
p r e t s  t h a t  as  applying t o  a l l  waters. Senator  G a l t  s t a t e d  
you a r e  s t i l l  a l lowing  i n t r u s i o n  on  p r i v a t e  land.  Sena tor  
Towe r e f e r r e d  t o  camping. H e  t h i n k s  t h a t  whi le  it may be 
t r u e  t h e  landowner owns t h e  l and  between t h e  low and h igh  
wate r  marks, t h e  supreme. c o u r t  has  made it c l e a r  t h a t  
i n  f a c t  t h e  r e c r e a t i o n a l  r i g h t  ex tends  t o  t h e  bed and bank 
up t o  t h e  high wate r  mark. He t h i n k s  we can  s t e p  i n  w i th  
l i m i t a t i o n s ,  b u t  f e e l s  t h e  supreme c o u r t  w i l l  throw any 
o t h e r  l i m i t a t i o n s  o u t  immediately. 

Sena tor  Towe s t a t e d  he would l i k e  t o  make l a k e s  as a  t h i r d  
c l a s s  and a l l o c a t e  s p e c i f i c  u ses .  However, f o r  purposes  
o f  compromise, t h a t  i s s u e  should be l e f t  t o  ano the r  day.  
A t  t h i s  p o i n t ,  and a t  t h i s  l a t e  hour ,  he d i d  n o t  f e e l  it 
could be addressed.  Sena tor  Brown s t a t e d  t h e  l a k e  i s s u e  
has  been fundamental m a t t e r  t o  him a l l  a long  because bo th  
supreme c o u r t  c a s e s  a r o s e  o u t  o f  s t reams and n o t  l a k e s .  
The c a s e s  d i d  no t  t a l k  about l akeshores  o r  t h e  ownership 
p a t t e r n s  of l a k e s ,  which a r e  e n t i r e l y  d i f f e r e n t  m a t t e r s  
t han  strems. I f  it happens t h a t  sometime i n  t h e  f u t u r e  
t h e  c o u r t  d e a l s  w i th  l a k e s ,  t hen  s o  be i t ,  b u t  he s t a t e d  
he would no t  v o t e  f o r  any th ing  t h a t  inc luded  l a k e s .  Sena tor  
Daniels  s t a t e d  t h e r e  i s  a d i f f e r e n c e  between l i t t o r a l  
r i g h t s ,  which invo lve  l a k e s  and seasho r s ,  t h a t  a r e  n o t  
a p p l i c a b l e  t o  s t r e m b e d s  and s t r e a n s .  The motion t o  adopt  
Sena tor  Towe's proposed amendments l a b e l e d  E x h i b i t  5 f a i l e d ,  
wi th  Sena to r s  Crippen,  G a l t ,  P i n s o n e a u l t ,  Shaw, and 
Danie l s  v o t i n g  i n  oppos i t i on .  (See r o l l  c a l l  v o t e  a t t a c h e d  
as E x h i b i t  11.) 

Sena to r  Crippen s t a t e d  i n  t h e  p roposa l s  he had,  t hey  w e r e  
t r y i n g  t o  p r o t e c t  t h e  lakes a s  w e l l  a s  t h e  s t r e a n s .  Sena tor  
Crippen moved th 'at  HB 265 be amended a s  fo l lows :  

Page 5 ,  l i n e s  4 and 5. 

Following: "body" on l i n e  4 
S t r i k e :  remainder of  l i n e  4 through " , U R K 1  on l i n e  5 

Sena tor   ripp pen s t a t e d  i f  t h i s  b i l l  pa s se s  i n  any form what- 
soeve r ,  w e  a r e  making s u r e  it i n c l u d e s  l a k e s  as t h e  Curran 
and H i l d r e t h  c a s e s  could be expanded t o  s o  i n c l u d e  them. 
By a c c e p t i n g  t h i s  amendment, you , a r e  a s s u r i n g  t h e  f a c t  t h a t  
you can go around i n  a motorboad and w a t e r s k i ,  bu t  you 
cannot  go up on t h e  beds. You can use  t h e  wa te r ,  b u t  n o t  
u s e  t h e  banks a t  a l l .  Sena tor  Towe s t a t e d  he i s  n o t  s u r e  
t h a t  add res se s  t h e  e n t i r e  concern,  because w e  u s e  t h e  o t h e r  
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uses  throughout  t h e  b i l l .  Senztor  Ye l lowta i l  o b j e c t e d  t o  
t h e  motion. H e  r e f e r r e d  t o  pages 5 and 9 of t h e  H i l d r e t h  
c a s e ,  which s t a t e s  t h e  pub l i c  can use  t h e  wate r  and t h e  
beds and banks up t o  t h e  o r d i n a r y  high wate r  mark. Sena tor  
Mazurek s t a t e d  he t h i n k s  t h e  language being d e l e t e d  i s  r i g h t  
o u t  of t h e  sup re re  c o u r t  op in ions .  Sena tor  Crippen s t a t e d  
even though it may be o u t  of t h e  op in ion ,  he b e l i e v e  t h e  
supreme c o u r t  was overs tepping  i t s  bounds. By inc lud ing  
t h e  banks,  they  a r e  t a k i n g  p r i v a t e  p rope r ty  as we have 
t a l k e d  abou t  before .  Senator  Towe s t a t e d  by making t h i s  
ad jus tment ,  w e  have des t royed  a l l  of  t h e  landowner pro- 

- t e c t i o n s  t h a t  have been b u i l t  i n t o  t h i s  b i l l .  Under t h e  
c o u r t  cases, w e  w i l l  have t h e  r e c r e a t i o n a l  u se  of t h e  
water  up t o  t h e  h igh  wate r  mark. Sena tor  P insoneau l t  s t a t e d  
he a g r e e s  wi th  Senator   ripp pen about t h e  h igh  and low water  
marks. It i s  a t a k i n g  t h a t  i s  improper. I t  i s  repugnant  
t o  t h e  p rope r ty  owner. The motion t o  amend t h e  b i l l  on 
page 5 f a i l e d ,  w i t h  Sena to r s  Blaylock,  Dan ie l s ,  Mazurek, 
and Ye l lowta i l  v o t i n g  i n  oppos i t ion .  (See r o l i  c a l l  a t t a c h e d  
a s  E x h i b i t  1 2 . )  

Sena tor  Brown then  asked t h a t  t h e  committee -aclttr.ess t h e  dead- 
l o c k  i s s u e s  and cons ide r  them one a t  a t ime.  Sena tor  
Danie l s  s t a t e d  he i s  i n  f avo r  of  a  bare-bones b i l l  which 
b a s i c a l l y  embodies t h e  f o u r  m a t t e r s  w e  have s e n t  o u t  of  t h e  
Sena te  i n  e a r l i e r  b i l l s  (SB 418, 421, 4 3 4 ,  and 435) and 
e l i m i n a t e s  a l o t  of t h i s  d e t a i l  s t u f f .  H e  t h i n k s  w e  
should t a k e  such t h i n g s  as camping o u t  o f  t h e  b i l l .  H e  
could a c c e p t  t h e  bare-bone t h i n s s  t h a t  w e  have s e n t  o u t  of 
t h e  sena te ;  He t h i n k s  o t h e r  t h i n g s  should be s e t  by p o l i c y  
and c i t y  ordinance.  

Chairman Mazurek then  addressed deadlock i s s u e  No. 1. 
Sena tor  Crippen moved t h e  committee adopt  amendment No. 1 
on Deadlock I s s u e  N o .  1, E x h i b i t  4. M r .  Pe tesch  expla ined  
t h i s  w i l l  p r o h i b i t  a l l  r e c r e a t i o n a l  use  of  nav igab le  
wa te r s  wi thoa t  t h e  ? e m i s s i o n  of  t h e  landowner. Senator  
Blaylock asked f f  you could f i s h  on them. Sena tor  Towe 
responded yes .  Senator  Danie l s  s t a t e d  t h i s  means you 
c o u l d n ' t  f i s h  on them wi thout  permission.  Senator  Crippen 
s t a t e d  t h a t  yardage requirement  w a s  a compromise. Sena to r s  
Crippen & G a l t  recommended t h a t  on non-navigable wa te r s ,  
t h e  p u b l i c  has no r i g h t  t o  make use  of them wi thout  per -  
miss ion.  Senator  Towe s t a t e d  he would cppose t h e  amendment 
because i t  would p r o h i b i t  f i s h i n g  on those  s t reams.  T h e s e  
a r e  a l l  of t h e  s t reams  t h a t  have n o t  been dec l a red  navi-  
gab le  wa te r s .  H e  d i d  n o t  t h i n k  t h e  supreme c o u r t  would 
pe rmi t  i t  o r  i t  i s  what t h e  pub l i c  expec ts .  Senator  
Crippen s t a t e d ,  we a r e  t a l k i n g  about t h e  s t ream t h a t  
comes through t h e  f a r m e r ' s  yard.  These would be s t reams  
such a s  F i s h t a i l  Creek. It i s  tough t o  g e t  i n t o  t h e s e  
s t reams ,  and t h e r e  a r e  ve ry  few a c c e s s  p o i n t s .  TO do 
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any th ing  e l s e  w i l l  j u s t  s tart  a long s e r i e s  o f  c l o s i n g  t h e  
g a t e s  t o  t h e  r e c r e a t i o n i s t s  and a r e a s  where w e  have b u i l t  
ug much r a p p o r t  between t h e  landowners and t h e  r e c r e a t i o n -  
ists.  Sena tor  Ye l lowta i l  r e f e r r e d  t h e  committee t o  t h e  
supreme c o u r t  d e c i s i o n  i n  E i l d r e t h  on page 5. It r e f e r s  
t o  t h e  c a p a b i l i t y  of t h e  use  of t h e  wa te r s  f o r  r e z r e a t i o n .  
When a smal l  s t ream can be used f o r  f i s h i n g ,  t hen  it i s  
c a p a b l e  of such use.  Sena tor  Cri2pen s t a t e d  i f  you t a k e  
t h a t  conc lus ion ,  t h e r e  w i l l  be p a r t s  of t h e s e  non-navigable 
s t reams  on which you can f l o a t  and camp, as w e l l  as f i s h ,  
and he  t h i n k s  t h a t  i s  t h e  wrong way t o  go. H e  b e l i e v e s  
t h e  a n g l i n g  s t a t u t e  r e f e r s  t o  nav igab le  s t reams.  A motion 
t o  amend t h e  b i l l  as i n d i c a t e d  on Deadlock I s s u e  No. 1 
( E x h i b i t  4 )  c a r r i e d  wi th  Sena tors  Blaylock,  Mazurek, Towe 
and Y e l l o w t a i l  vo t ing  i n  oppos i t i on .  

Sena tor  Towe moved t h a t  t h e  suggested mendments i n d i c a t e d  
on Deadlock I s s u e  No. 2 (Exh ib i t  4 )  be adopted.  H i s  
p r e f e r e n c e  would be  t o  exc lude  l a k e s  from t h e  c u r r e n t  
d e f i n i t i o n  cf navigable  and non-navigable, c r e a t s  a t h i r d  
d e f i n i t i o n ,  and d e f i n e  " l akes . "  That  m ~ u l d  s o l v e  t h e  
l a k e  s i t u a t i o n .  I t  a l s o  makes it p o s s i b l e  f o r  t h e  F i s h  
and Game Commission t o  make f u r t h e r  r e g u l a t i o n s .  Sena tor  
G a l t  asked i f  t h a t  meant you could n o t  s w i m  w i th in  100 
ya rds  of a house on Whi te f i sh  Lake. Sena to r  Towe responded 
yes .  Sena tor  Mazurek asked i f  you c a n ' t  set t h e  r e g u l a t i o n s ,  
do you want t h e  l a k e s  i n  o r  ou t ?  Sena tor  Towe s t a t e d  1 0 0  
y a r d s  i s  from an occopied dwel l ing ;  some dwe l l i ngs  may be  
on t h e  s h o r e l i n e  and o t h e r s  may be set back from t h e  shore .  
Sena to r  Crippen s t a t e d  t h e  Sena tors  Brown and P insoneau l t  
were concerned about  " l a k e s . "  I f  w e  adopt  t h i s  amendment, 
what Sena tor  Towe i s  say ing  i s  o u t s i d e  t h e  100-yard m a r k ,  
you can shoot  ducks and camp as w e l l ,  as o v e r n i g h t  camp and 
o t h e r  t y p e s  of  r e c r e a t i o n a l  a c t i v i t i e s .  Sena tor  B r o w n  
asked i f  Deadlock I s s u e  No. 2 ,  Amendment No. 4 ,  i s  i n t e r -  
p r e t e d  t o  mean someone c a n ' t  camp on p u b l i c  p r o p e r t y  o r  
p r i v a t e  p roper ty .  Sena tor  Towe s t a t e d  t h a t  t h i s  would 
n o t  a f f e c t  pub l i c  p rope r ty  under any circumstances:  Sena tor  
Blaylock asked i f  you would be i n  v i o l a t i o n  of t h e  law if 
on F la thead  Lake you were t o  run  your motorboat  75 ya rds  
w i t h i n  an  occupied dwel l ing .  Sena tor  Towe s t a t e d  t h a t  he 
t h i n k s  t h a t  i s  c o r r e c t .  I t  says  t h a t  t h e r e  cannot  be any 
r e c r e a t i o n a l  u se  w i t h i n  1 0 0  yarrls of an occupied dwel l ing .  
He d o e s n ' t  f e e l  t h a t  comfortable  about  coming t h a t  c l o s e  
t o  a dwel l ing .  He b e l i e v e s  t h e r e  i s  a c e r t a i n  amount o f  
p r i v a c y  w e  should p r o t e c t .  Senator  Brown asked i f  t h i s  
w i l l  g e t  l a k e s  o u t  of h i s  p roposa l .  Sena tor  Mazurek 
s t a t e d  no. Sena tor  Towe s t a t e d  t h i s  p u t s  l a k e s  i n  t h e  
b i l l ,  b u t  p r o h i b i t s  u se s  w i t h i n  1 0 0  yeards  of an occupied 
dwel l ing .  The motion t o  accep t  t h e  proposed amendments t o  
Deadlock I s s u e  No. 2 f a i l e d  wi th  Sena tor  Towe vo t ing  i n  
f avo r  of t h e  motion. 
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Senator  Brown moved t h a t  t h e  committee a c c e p t  Amendments 
No. 1, 2 ,  and 3 shown on Ceadlock I s s u e  No. 2 ( E x h i b i t  4 )  
and proposed a l l i a n c e  amendment No. 17  ( E x h i b i t  5 ) .  H e  
s t a t e d  t h a t  would t a k e  l a k e s  o u t  of t h e  b i l l .  Sena tor  
Crippen s t a t e d  a s  a compromise, he would suppor t  t h e  
proposed amendment. The motion c a r r i e d  wi th  Sena tor  G a l t  
and Shaw v o t i n g  i n  oppos i t i on .  

The committee then  addressed Deadlock I s s u e  No. 3. Sena tor  
Towe moved t h a t  proposed Deadlock I s s u e  No. 3 be  adopted.  
H e  s a i d  t h a t  makes it c l e a r  wa a r e  n o t  add res s ing  n a t u r a l  
b a r r i e r s .  Senator  Mazurek asked what t h e  r a t i o n a l e  w a s  
about  n o t  a l lowing po r t age  around w a t e r f a l l s .  Sena tor  Towe 
s t a t e d  t h a t  i s  why we need t h i s  language. By t a k i n g  o u t  
r e f e r e n c e s  t o  n a t u r a l  b a r r i e r s ,  w e  d i d  n o t  want t o  speak 
t o  t h e  i s s u e  one way o r  t h e  o t h e r .  You a r e  say ing  it i s  
beyond t h e  scope of t h i s  b i l l .  Senator  Mazurek asked w5y 
it i s  beyond t h e  scope o f  t h i s  b i l l .  Sena tor  Towe s t a t e d  
it w a s  f o r  t h e  same r eason  l a k e s  a r e  beyond t h e  scope o f '  
t h i s  b i l l .  Sena tor  Mazurek submitted t h a t  q u e s t i o n  has 
been answered, and w e  are j u s t  ducking it i n  t h i s  b i l l .  
Sena tor  Crippen s t a t e d  t h e  concern t h e  subcommittee had 
was by n o t  mentioning n a t u r a l  b a r r i e r s ,  it would l e a v e  i n  
f u t u r e  i s s u e s  b e f o r e  t h e  supreme c o u r t .  Because t h e  l e g i s -  
l a t u r e  d i d  n o t  mention it, we asked why you d i d n ' t  j u s t  
leave it o u t  e n t i r e l y .  Senator  Towe responded when w e  made 
t h e  motion t o  t a k e  it o u t  e n t i r e l y ,  t h e  newspaper s a i d  
t h e  subcommittee banned e n t i r e l y  por tage  around n a t u r a l  
b a r r i e r s .  This  w i l l  s t o p  t h a t  t y p e  of comments. Sena tor  
Danie l s  f e l t  what t h e  newspapers say i s n ' t  impor tan t .  H e  
asked i f  t h e  supreme c o u r t  addressed it i n  t h e  Curran 
d e c i s i o n .  Sena tor  Towe s t a t e d  he thought  i f  t h e  q u e s t i o n  
w e r e  f a i r l y  p resen ted  t o  t h e  c o u r t ,  it would probably say  
t h e r e  i s  a r i g h t  t o  po r t age  around b a r r i e r s ,  and t h e r e  i s  
a r i g h t  of  compensation, b u t  t h a t  q u e s t i o n  has  y e t  t o  be  
faced.  Rather than  t o  g e t  i n t o  some s t i c k y  i s s u e s  of 
eminent domain, .he t h i n k s  it i s  b e s t  we e l i m i n a t e  t h e  i s s u e  
from t h e  b i l l ,  because w e  c a n ' t  r e s o l v e  a l l  of t h e  proble-ms 
a t  t h i s  time. Senator  P insoneau l t  f e l t  we a r e  a  po l i cy -  
making body, and i f  w e  d o n ' t  address  i t ,  we may be s h i r k i n g  
our  r e s p o n s i b i l i t y .  The motion t o  a c c e p t  Deadlock I s s u e  
No. 3 f a i l e d  wi th  Sena to r s  Crippen,  G a l t ,  Mazurek, Shaw, 
and Ye l lowta i l  v o t i n g  i n  oppos i t i on .  Senator  Ye l lowta i l  
asked why they were v o t i n g  no. Senator  Towe s t a t e d  some 
of t h o s e  were v o t i n g  no so  they could a rgue  be fo re  a  c o u r t  
t h a t  i n  f a c t  you cannot  por tage  around n a t u r a l  b a r r i e r s .  
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Sena tor  Crippen moved t h a t  t h e  g rey  b i l l  be  anended as 
~ f o l l o w s :  

Page 1 0 ,  l i n e  8. 
Following: l i n e  7 
I n s e r t :  " ( 4 )  Nothing conta ined  i n  [ t h i s  a c t ]  

add res se s  t h e  i s s u e  of n a t u r a l  b a r r i e r s  o r  
po r t age  around s a i d  b a r r i e r s .  Nothing 
con ta ined  i n  [ t h i s  a c t ]  makes such po r t age  
l e g a l .  " 

Sena to r  Crippen s t a t e d  he f e e l s  t h a t  makes it clear. 
Sena tor  Towe f e l t  t h e  amendment should s t a t e  " l awfu l  o r  
unlawful ."  Sena tor  Ye l lowta i l  moved a s  a s u b s t i t u e  motion 
f o r  a l l  motions pending t h a t  n a t u r z l  b a r r i e r s  and po r t age  
around them be r e i n s e r t e d  i n  HB 2 6 5 .  H e  t h i n k s  t h i s  
w i l l  c l a r i f y  where t h e  committee s t a n d s  on t h a t  i s s u e .  H e  
b e l i e v e s  t h e  motion has  m e r i t  and r e f e r r e d  t h e  committee 
t o  t h e  Curran d e c i s i o n ,  page 1 8 .  He s t a t e d  as a m a t t e r  
of  common sense ,  you w i l l  r un  i n t o  b r i d g e s  and dams and 
f ences .  These a r e  man-made b a r r i e r s .  You w i l l  a l s o  
run  i n t o  t r e e s ,  w a t e r f a l l s ,  and rocks .  These a r e  n a t u r a l  
b a r r i e r s .  He does  no t  b e l i e v e  i t  i s  unreasonable  t o  
t r a v e r s e  around n a t u r a l  b a r r i e r s .  Sena tor  Crippen s t a t e d  
t h e  f a c t s  i n  t h e  H i l d r e t h  c a s e  addressed a r t i f i c i a l  b a r r i e r s .  
He has  two concerns  w i t h  l e a v i n g  n a t u r a l  b a r r i e r s  i n  t h e  
b i l l ,  f i r s t  he t h i n k s  t h e  b i l l  w i l l  be  l o s t .  Second, what 
you a r e  r e q u i r i n g  now of  t h e  landowner i s  t o  ensu re  t h a t  
t h e  e n t i r e  l e n g t h  of t h e  s t r e a n  w i l l  b e  nav igab le .  He can  
see where t h e  landowner has  e r e c t e d  a b a r r i e r  h i m s e l f ,  
because t h a t  i s  a  man-made a c t ,  b u t  he f e e l s  it i s  improper 
and wrong f o r  t h e  l e g i s l a t u r e  t o  say t o  t h e  landowner t h a t  
i n  o r d e r  t o  p re se rve  t h e  r e c r e a t i o n i s t '  r i g h t ,  you have t o  
p rov ide  n a v i g a b i l i t y  a long  t h a t  s t ream,  and it i s  h i s  respon-  
s i b i l i t y  t o  provide po r t age  around-al-ll n a t u r a l  b a r r i e r s .  
T h e r e  mgybe s i t u a t i o n s  on n a t u r a l  b a r r i e r s  where you may 
have t o  go in l and  a  f a i r  d i s t a n c e  t o  g e t  around t h a t  n a t u r a l  
b a r r i e r ,  so you may have t o  t a k e  a  b igge r  b i t e  o u t  o f  t h e  
landowner 's  p rope r ty  t o  do t h a t .  Senator  Mazurek suggested 
they  look a t  t h e  h i s t o r i c a l  b a s i s  of  t h i s  i s s u e .  I f  a  
t r a p p e r  were f l o a t i n g  h i s  canoe down t h e  s t ream and t h e r e  
was a  rock jam, he could g e t  o u t  and po r t age  around it. 
Sena tor  Crippen s t a t e d  w e  a r e  n o t  t a l k i n g  about t h e  t r a p p e r ,  
because i n  t h o s e  days  most of  t h e  land  w a s  no t  p r i v a t e  
l and  b u t  was pub l i c .  H e  agreed t h a t  i n  c a s e s  where t h e r e  
i s  a hazard and a danger ,  w e  should a l low t h a t  t h e y  should 
be a b l e  tc  g e t  o u t  and around t h e  b a r r i e r .  The motion t o  
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r e i n s e r t  n a t u r a l  b a r r i e r s  i n  t h e  b i l l  f a i l e d  w i t h  S e n a t o r s  
Crippen,  Danie l s ,  G a l t ,  P insoneau l t ,  Shaw and Towe v o t i n g  
i n  oppos i t i on .  

Sena tor  Towe made a s u b s t i t u e  motion f o r  a l l  motions pending 
t h a t  Deadlock I s s u e  No. 3 amenhen t  No. 1, be adopted,  and 
tLe b i l l  be  f u r t h e r  amended by adding t h e  words a t  t h e  end 
of t h e  sen tence  "and no th ing  conta ined  i n  t h i s  a c t  makes 
such po r t age  l awfu l  o r  unlawful ."  Senator  Crippen s t a t e d  
he t h i n k s  by making it i l l e g a l ,  w e  are opening up t h e  door .  
He would p r e f e r  t o  s e e - t h e  language as it p r e s e n t l y  i s  i n  
Deadlock I s s u r e  No. 3 b e f o r e  t h i s  amendment. Sena tor  Towe 

. s t a t e d  he  d o e s n ' t  l i k e  t h e  language,  because any o t h e r  l a n -  
guage would imply n a t u r a l  b a r r i e r s  a r e  i l l e g a l  i n  some 
manner. The motion t o  adop t  Deadlock I s s u e  No. 3 a s  amended 
c a r r i e d  w i t h  Sena to r s  Crippen,  G a l t ,  and Shaw v o t i n g  i n  
oppos i t i on .  

Senator  Towe moved t h a t  t h e  words "navigable"  and "non- 
nav igab le"  be  r ep l aced  with t h e  words "C las s  I "  and "Class  
11" wherever t hey  spear i n  t h e  b i l l .  Sena tor  Brown s t a t e d  
you have t o  base  your d e f i n i t i o n  of C la s s  I and C l a s s  I1 
on some d e f i n i t i o n  of nav igab le  and non-navigable,  s o  w e  
a r e n ' t  g e t t i n g  away from t h e  problem of a c o u r t ' s  coming 
i n  a t  a la ter  p o i n t  and d e f i n i n g  nav igable  as something 
o t h e r  t h a n  what i s  i n  t h e  b i l l .  Sena tor  Mazurek s t a t e d  
when you use  t h e  terms "navigable"  and non-navigable,"  
you s ' t a r t  t o  g e t  i n t o  t h e  i s s u e  of t i t l e .  Senator  Towe 
s t a t e d  what we a r e  say ing  i s  w e  a r e  f i x i n g  t h e  j u d i c i a l  
de t e rmina t ion  a s  of t h i s  moment t o  t h e s e  and no more, s o  
some judge cannot say  he t h i n k s  t h i s  can be brought  i n .  
The motion t o  r e p l a c e  nav igable  and non-navigable w i t h  C l a s s  
I and C l a s s  I1 c a r r i e d  w i t h  Sena tors  Brown,  ripp pen, G a l t ,  
and Shaw v o t i n g  i n  oppos i t i on .  

Sena tor  Crippen moved t h e  committee adopt  t h e  amendments 
suggested on Deadlock I s s u e  No. 4 ,  i n c l u d i n g  t h e  t e c h n i c a l  
amendments located a t  t h e  bottom of t h e  deadlock i s s u e  which 
a r e  necessary  t o  conform t h e  b i l l .  Senator  G a l t  s t a t e d  t h e  
purpose o f  t h e s e  amendments is t o  conform w i t h  t h e  c o n s t i -  
t u t i o n  of t h e  s t a t e  of  Montana t h a t  you c a n ' t  t a k e  p r i v a t e  
p rope r ty  f o r  p u b l i c  use  wi thout  eminent domain. M r .  Pe teseh  
expla ined  t h i s  removes t h e  a r b i t r a t i o n  pane l  and supe rv i so r  
p rov ison  from t h e  b i l l  and makes t h e  suggested subparagraphs  
( a ) ,  ( b )  , & ( c )  t h e  e x c l u s i v e  ways by which por tage  r o u t e s  

may be acqui red .  Sena tor  Ye l lowta i l  f e l t  t h e  committee had 
a l r e a d y  r e j e c t e d  t h i s  i n  subs tance  when it r e j e c t e d  Sena tor  
Cr ippen ' s  e a r l i e r  amendment. Senator  G a l t  s t a t e d  he d i d n ' t  
t h ink  t h i s  committee wanted t o  g e t  i n t o  t a k i n g  p r i v a t e  
p rope r ty  wi thout  compensation. He b e l i e v e s  you c a n ' t  t a k e  
p r i v a t e  p rope r ty  f o r  p u b l i c  use  wi thout  compensation accord- 
i n g  t o  t h e  c o n s t i t u t i o n  of  t h e  s t a t e  of Montana. Senator  

Lj da- 
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Towe asked i f  when you p u t  a f ence  a c r o s s  a s t ream,  were you ,, 

i n  f a c t  imceding t h e  r e c r e a t i o n a l  use  of t h e  p u b l i c  t o  u s e  
t h e  waters. Senator  G a l t  responded he  supposed so.  Sena tor  
Towe asked if i n  f a c t ' y o ~  w e r e  doing so ,  should we provide  
you c a n ' t  p u t  a  f ence  up. Senator  G a l t  f e l t  he  d i d n ' t  
t h i n k  you could do t h a t  on a nav igable  stream now wi thou t  
permiss ion.  You can do  anyth ing  you p l e a s e  w i t h  t h e  l and  
you own under a non-navigable s t ream.  Sena tor  Towe suggested 
i f  you p u t  up an  a r t i f i c i a l  b a r r i e r ,  he t h i n k s  t h e  c o u r t  
has  spoken and you have t o  a l low a l i t t l e  t r e s p a s s  around 
t h a t  b a r r i e r  s o  you can  cont inue  t o  u se  t h a t  s t ream as t h e  
p u b l i c  has  t h e  r i g h t  t o  do. Senator  Crippen s t a t e d  he  t h i n k s  
we a r e  t a l k i n g  about  a r t i f i c i a l  b a r r i e r s  t h a t  w e r e  e s t a b l i s h e d  
l e g a l l y .  W e  should n o t  assume t h e  supreme c o u r t  s a i d  some- 
t h i n g  t h a t  was l e g a l  a t  one t i m e  i s  now i l l e g a l ;  t h e y  j u s t  
s a i d  prov ide  por tage .  Now w e  a r e  t ak ing  t h e  Curran and 
H i l d r e t h  cases a l i t t l e  f u r t h e r .  W e  are provid ing-  f o r  por-  
t a g e ,  and we w i l l  pay you f o r  p rov id ing  t h e  a c c e s s  around t h e  
b a r r i e r  Qhich w a s  l e g a l  t o  begin wi th .  Sena tor  Brown. 
addressed  Senator  G a l t .  H e  s t a t e d  t h a t  w i thou t  r e g a r d  t o  
t h e  supreme c o u r t  d e c i s i o n s ,  i f  t h e  c o n s t i t u t i o n  s a y s  t h e  
p u b l i c  has  t h e  r i g h t  t o  u s e  t h e  w a t e r  and they  come t o  a 
b a r r i e r ,  then  they  d o n ' t  r e a l l y  have t h e  r i g h t  t o  u se  t h e  
water  beyond t h e  b a r r i e r .  How can t h e  p u b l i c  en joy  t h e  
c o n s t i t u t i o n a l  r i g h t  w i thou t  g e t t i n g  around t h e  b a r r i e r ?  
Sena tor  Crippen s a i d  you a r e  p rov id ing  a method f o r  them 
t o  do t h a t .  Sena tor  Danie l s  r e p l i e d  when you r e a d  t h e  Curran 
o p i n i o n ,  it s a y s ,  i n  t h e  c a s e  of b a r r i e r s ,  t h e  p u b l i c  i s  
al lowed t o  por tage  around such b a r r i e r s  i n  t h e  l e a s t  i n t r u s i v e  
manner p o s s i b l e ,  avo id ing  damage t o  t h e  p r i v a t e  p r o p e r t y  
h o l d e r s '  r i g h t s .  Ee suggested t h a t  you e i t h e r  avoid damage 
o r  pay t h e  landowner f o r  it. Sena tor  Mazurek s t a t e d  t h e  
~ i l d r g t h  d e c i s i o n  s t a t e d  you can por tage  i n  o r d e r  t o  c r o s s  
b a r r i e r s .  Senator  P insoneau l t  susqesked t h a t  a pe r iod  be 
p laced  af ter  t h e  word po r t age  i n  the suggested s;bparagraph 
( 3 ) .  Senator  Towe sugges ted  w e  a r e  n o t  s ay ing ,  a s  Sena tor  
Crippen proposed, t h a t  t h e  por tage  o r  would j u s t  have t o  b e  
around t h e  b a r r i e r  a l r e a d y  i n  e x i s t e n c e .  It a l s o  a p p l i e s  t o  
any b a r r i e r s  t h a t  may be p u t  up i n  t h e  f u t u r e .  

Sena tor  Pe insoneau l t  moved a s  a s u b s t i t u e  motion t h a t  t h e  
proposed amendment on Deadlock I s s u e  No. 4 be adopted wi th  
t h e  fo l lowing  c o r r e c t i o n s  : 

The b r a c k e t s  be removed i n  each p l a c e  t h a t  t hey  
appear  and a pe r iod  be placed a f t e r  t h e  word 
"por tage"  i n  subparagraph ( 3 ) .  

Senator  Towe s t a t e d  t h i s  language was w r i t t e n  t o  cover a l l  
po r t age ,  n o t  j u s t  t h a t  around b a r r i e r s  i n  e x i s t e n c e  a t  t h e  
time. Sena tor  Crippen s t a t e d  we a r e  t a l k i n g  about  b a r r i e r s  
t h a t  a r e  i n  e x i s t e n c e  now. Sena tor  Ye l lowta i l  f e l t  po r t age  
was n o t  a t e r r i b l e  l and  grab .  You do n o t  want t o  po r t age  
any f u r t h e r  t han  p o s s i b l e .  H e  b e l i e v e s  people  w i l l  po r t age  

L( d 3  
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i n  t h e  l e a s t  energy-expended manner p o s s i b l e .  

Sena tor  Towe moved a s  a s u b s t i t u t e  motion f o r  a l l  motions 
pending t h e  HB 2 6 5  be concurred i n  as amended. The 
motion f a i l e d  wi th  Sena to r s  BLaylnck, Shaw, and Towe v o t i n g  
i n  favor .  (See r o l l  c a l l  v o t e  a t t a c h e d  a s  E x h i b i t  17 . )  

Sena tor  Mazurek then r e v e r t e d  t o  Senator  P i n s o n e a u l t ' s  
motion r ega rd ing  Deadlock I s s u e  No. 4 and h i s  proposed 

' amendments t o  t h a t  i s s u e .  Sena tor  Mazurek asked how t h a t  
amendment t ies  i n  wi th  t h e  c o u r t  op in ion  i f  you have 
b a r r i e r  i n  p l a c e  and t h e  c o u r t  says  you have t o  p rov ide  
por tage .  M r .  Pe tesch  responded he d o e s n ' t  t h i n k  a  l o t  o f  
t h e  amendments t h a t  have been o f f e r e d  t o  t h i s  b i l l  a r e  i n  
keeping wi th  t h e  H i l d r e t h  and Curran d e c i s i o n s .  If you 
wanted t o  j u s t  fo l low B i l d r e t h  and Curran,  you would n o t  
need t h i s  b i l l .  Senator  Towe's ta ted he  t h i n k s  t h e  n o t i o n  
v i o l a t e s  bo th  t h e  s p i r i t  and t h e  l e t t e r  o f  t h e  d e c i s i o n s  t o  
ban p o r t a g e  u n l e s s  it i s  pa id  f o r  i n  t h i s  manner. He t h i n k s  
it i s  an  i n t e r e s t i n g  and i n t r i g u i n g  argument. H e  has  some 
problems w i t h  n a t u r a l  b a r r i e r s .  On a r t i f i c i a l  b a r r i e r s ,  he  
d o e s n ' t  t h i n k  t h e r e  is  any ques t ion  o r  doubt  o r  H i l d r e t h  
would have been pa id  f o r  t h e  b a r r i e r  he  p u t  up. Sena tor  
Crippen s t a t e d  it was h i s  unders tanding t h e  H i l d r e t h  b r idge  
i s  s t i l l  t h e r e ,  and H i l d r e t h  s t i l l  h a s n ' t  provided po r t age  
around it. He does  n o t  b e l i e v e  i n  e i t h e r  o f  t h e s e  cases t h e  
r e s p o n s i b l e  landowners would have done what t hey  d i d .  
Again, t h e  b r idge  i s  s t i l l  t h e r e ;  it may s t a y  t h e r e  u n t i l  
he g e t s  compensation. The motion r ega rd ing  Deadlock I s s u e  
No. 4 c a r r i e d  wi th  Sena to r s  Blaylock,  Towe, and Ye l lowta i l  
v o t i n g  i n  oppos i t i on  (see r o l l  c a l l  vo t e  s h e e t  a t t a c h e d  
a s  E x h i b i t  18)  . 
Senator  BrQwn moved t h e  adopt ion  of t h e  proposed amendments 
r e l a t i n g  t o  Deadlock I s s u e  No. 5. M r .  Pe tesch  expla ined  
t h i s  amendment would have t h e  e f f e c t  of  p r o h i b i t i n g  hunt ing  
of any s o r t  wi thout  t h e  landowner 's  permission.  Senator  
Brawn s t a t e d  he 'doesn ' t  t h i n k  hunt ing had anyth ing  t o  do 
w i t h , t h e  H i l d r e t h  and Curran d e c i s i o n s .  Sena tor  Towe s t a t e d  
h i s  o b j e c t i o n  i s  now you are t a l k i n g  about  a l l  hunt ing ,  
whether on b i g  s t reams  o r  on sma l l e r  r i v e r s .  There  a r e  some 
p l a c e s  where t h a t  r i v e r  i s  ve ry ,  ve ry  wide. H e  t h i n k s  it 
i s  o u t s i d e  t h e  scope of  t h e  Curran and H i l d r e t h  d e c i s i o n s  t o  
ban hunt inq from t h e s e  s t reams .  Senator  Ye l lowta i l  r e p l i e d  
i n  ~ i l d r e t h ,  t h e  c o u r t  s a i d  t h e  c a p a b i l i t y  .of t h e  use  of t h e  
wa te r s  f o r  r e c r e a t i o n a l  purposes w i l l  de te rmine  whether t h e  
wate rs  can  be  used.  H e  b e l i e v e s  waterfowling i s  a r e c r e a t i o n -  
a l  use.  Sena tor  Mazurek asked i f  t h i s  i n  e f f e c t  meant you 
c o u l d n ' t  go down t h e  Yellowstone River and hunt  ducks.  



Sena te  J u d i c i a r y  Committee 
March 2 7 ,  1985 
Page 20 

Sena tor  Crippen s t a t e d  t h a t  i s  why he t r i e d  t o  go i n t o  t h r e e  
c l a s s e s  of streams. The motion r ega rd ing  Deadlock I s s u e  No. 
5 f a i l e d  wi th  Sena to r s  Brown, Crippen,  G a l t ,  and Shaw 
v o t i n g  i n  f a v o r  ( s e e  r o l l  c a l l  v o t e  a t t a c h e d  as E x h i b i t  191. 

Sena tor  Towe moved adopt ion  o f  irmendment No. 2 set  f o r t h  on 
Deadlock I s s u e s  No. 6 and 7. We nave n o t  d s f i n e d  water-  
r e l a t e d  p l e a s u r e  a c t i v i t e s .  H e  presumes they  are t h e  same 
a c t i v i t i e s  a s  de f ined  i n  r e c r e a t i o n a l  use  w i t h  r e s p e c t  t o  
s u r f a c e  wate rs .  I t  i s  n o t  c l e a r  wi thout  t h i s  amendment 
t h a t  what w a s  r e f e r r e d  t o  i n  t h i s  p o i n t  i n  t h e  b i l l  i s  t h a t  
o t h e r  a c t i v i t i e s  which are n o t  wa te r - r e l a t ed  are banned a t  
t h i s  sentence.  He presumes what w e  mean by wate r  a c t i v i t i e s  
t h a t  are not banned are n o t  r e c r e a t i o n a l  uses .  H e  t h i n k s  we 
need t o  c l a r i f y  it. By pas s ing  t h i s  amendment, w e  w i l l  d e f i n e  
w a t e r - r e l a t e d  p l e a s u r e  a c t i v i t i e s  t o  be  t h e  same as r e c r e a t i o n -  
a l  u ses  wi th  r e s p e c t  t o  s u r f a c e  wate rs .  Sena tor  Crippen 
po in t ed  o u t  t h e r e  a r e  two amendments r e l a t i n g  t o  Deadlock 
I s s u e s  No. 6 and .7 .  Sena tor  Towe s a i d  he would a c c e p t  
amendnent No. 1 i f  Sena tor  Crippen would a c c e p t  amendment 
No. 2. Sena tor  Crippen r e p l i e d  one o f  t h e  problems he sees 
i f  you keep i n  t h e  d e f i n i t i o n  t h e  beds and t h e  banks t o  t h e  
h i g h  wate r  banks,  t hen  w e  a r e  t a l k i n g  about  s u r f a c e  wa te r s  
where you a r e  a l lowing  some of t h e s e  a c t i v i t i e s  up t o  t h e  
h igh  wa te r  mark. M r .  Pe tesch  r e p l i e d  what you a r e  doing i s  
adding t h i s  i n t o  t h e  l i s t  of t h i n g s  you c a n ' t  do  wi thou t  
permiss ion  of t h e  landowner. Senator  Towe s a i d  w i thou t  
t h i s ,  t h e r e  i s  a s t r o n g  p o s s i b i l i t y  t h e  other a c t i v i t i e s  
t h a t  a r e  n o t  wa te r - r e l a t ed  may inc lude  some o f  t h e  r e c r e a t i o n a l  
uses .  

Sena tor  Crippen moved as a s u b s t i t u t e  motion t h a t  t h e  committee 
n o t  adopt  e i t h e r  one of t h e  amendments l i s t e d  under Deadlock 
I s s u e s  No. 6 and 7 .  The motion c a r r i e d  w i t h  Sena to r s  
Blaylock,  P insoneau l t ,  Towe, and Ye l lowta i l  v o t i n g  i n  
o p p o s i t i o n  ( s e e  r o l l  c a l l  v o t e  a t t a c h e d  a s  E x h i b i t  2 0 ) .  

Sena tor  G a l t  mo6ed t h e  amendments l i s t e d  under t h e  Deadlock 
I s s u e  No. 8 be  adopted.  Senator  Ye l lowta i l  s t a t e d  w e  a r e  
u s ing  n a v i g a b i l i t y  a s  a means of  s e p a r a t i n g  c l a s s e s  of 
s t reams .  Subsect ion (c) inc ludes  a c t i v i t i e s  which e s s e n t i a l l y  
are t e s t s  t h a t  have been de f ined  by publ i shed  j u d i c i a l  
o p i n i o n s ,  so  t hey  e s s e n t i a l l y  r e i n f o r c e  and d e s c r i b e  what 
t h o s e  s t reams a r e .  Sena tor  G a l t  r e p l i e d  w e  are now o f f  
n a v i g a b i l i t y  and on t o  C l a s s  I. H e  i s  concerned about  t h e  
language "o r  have been capable . "  Sena tor  Towe s t a t e d  he 
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t h i n k s  t h i s  amendment i s  unworkabJe, because if you l e f t  
j u s t  subsecti~ians ( a )  and (b)  i n  t h e  b i l l ,  you would have 
d e f i n e d  some r i v e r s  t h a t  have government survey  meander 
l i n e s .  That  i n c l u d e s  some l a r g e  and some r i v e r s ,  b u t  n o t  
a l l  r i v e r s .  There a r e  a number t h a t  would have been 
j u d i c i a l l y  determined i n  t h i s  s t a t e .  There have been some 
t h a t  have been determined t o  meet t h e  f e d e r a l  n a v i g a b i l i t y  
t e s t s .  Lots  of  o t h e r s  do meet t h e  tes t  b u t  have n o t  been 
a d j u d i c a t e d .  You have some l a r g e  r i v e r s  and some smal l  
r i v e r s  inc luded ,  b u t  some medium s i z e  ones  are n o t  inc luded .  
The a c t i v i t i e s  l i s t e d  i n  subsec t ion  ( c )  enumerate c o u r t  
d e c i s i o n s  on what e s t a b l i s h e s  n a v i g a b i l i t y  and by l i m i t i n g  
them t o  t h e  d e f i n i t i o n s  a r r i v e d  a t  on t h e  e f f e c t i v e  d a t e  and 
i s  an  a t t e r rp t  t o  set  f u r t h e r  t h o s e  b a s e s  f o r  dec id ing  f e d e r a l  
n a v i g a b i l i t y .  Senator  Mazurek s t a t e d  he t h i n k s  t h i s  i s  a 
p a r t i c u l a r i l y  dangerous amendment i n  l i g h t  of t h e  f a c t  w e  
have adopted Deadlock I s s u e  No. 1 which p r o h i b i t s  a c t i v i t i e s  
on C l a s s  I s t reams.  Sena tor  Crippen asked i f  t h e r e  have 
beec any j u d i c i a l  de t e rmina t ions  involv ing  t h e  Clean Water 
A c t  t h a t  could e f f e c t  u s  h e r e  when you t a l k  about  j u d i c i a l  
op in ions  and where you w e r e  t a l k i n g  about  suppor t ing  a c t i v i -  
t i es  under t h e  f e d e r a l  n a v i g a b i l i t y  t e s t .  M r .  Pe tesch  s t a t e d  
he i s  unaware of  how t h i s  would be  e f f e c t e d  by t h e  Clean 
Water Act. These a r e  t h e  f e d e r a l  n a v i g a b i l i t y  f o r  commercial 
t e s t s  and n o t  ownership tests.  The motion t o  adopt  Deadlock 
I s s u e  No. 8 f a i l e d  wi th  Sena to r s  Crippen,  G a l t ,  and Shaw 
vo t ing  i n  favor  (see r o l l  ca l l  v o t e  a t t a c h e d  a s  ~ x h i b i t  2 1 ) .  

Sena tor  Towe s t a t e d  he would l i k e  t o  add res s  Discuss ion Topic 
No. 9 r e l a t i n g  t o  h ik ing .  By r e j e c t i n g  Deadlock I s s u e  
No. 6, he t h i n k s  you have e f f e c t i v e l y  banned h ik ing  a long 
t h e  Yellowstone River and have, i n  f a c t ,  banned h ik ing  a t  
a l l  r i v e r s  a t  t h i s  p o i n t .  M r .  Pe tesch  r e f e r r e d  t o  t h e  
d e f i n i t i o n s  of r e c r e a t i o n a l  u se ,  s u r f a c e  wa te r ,  and t h e  a r e a  
below t h e  high w a t e r  mark. The r i g h t  t o  make r e c r e a t i o n a l  
u se  of  s u r f a c e  w a t e r s  does  n o t  i n c l u d e ,  wi thout  t h e  per-  
miss ion  of  t h e  landowner, t h o s e  t h a t  a r e  n o t  w a t e r - r e l a t e d -  
Sena tor  Towe asked i f  someone could come i n  and say h ik ing  
i s  n o t  wa te r - r e l a t ed .  M r .  Petesch  s t a t e d  t h a t  it i s  a 
r e c r e a t i o n a l  use  by d e f i n i t i o n .  Senator  Towe suggested if 
you c a r r y  a f i s h i n g  p o l e ,  you are a l l  r i g h t .  

A s  a s u b s t i t u t e  motion,  Senator  Towe moved t o  adop t  t h e  
Deadlock I s s u e  No. 6  and 7.  The motion c a r r i e d  w i t h  Sena tors  
Brown, Crippen,  G a l t ,  and Shaw v o t i n g  i n  oppos i t i on .  

Sena tor  Towe moved adopt ion  of h i s  proposed Amendment No. 1 
wi th  t h e  fol lowing amendment t h e r e t o :  The proposed i n s e r t e d  
m a t e r i a l  w i t h  t h e  fo l lowing:  "except  by longbow o r  sho t -  
glln a s  s p e c i f i c a l l y  au tho r i zed  by t h e  commission." He 
s t a t e d  t h i s  i s  no t  l i m i t e d  t o  c e r t a i n  s i z e  s t reams.  Sena tor  
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Crippen po in ted  o u t  t h a t  on non-navigable w a t e r ,  you a r e  
say ing  t h e r e  w i l l  be  no hunt ing.  Senator  Mazurek po in t ed  
o u t  t h a t  on non-navigable wa te r s ,  w e  have banned a l l  r e c r e a t i o n -  
a l  use .  A s  a p r a c t i c a l  m a t t e r ,  he asked i f  he a n t i c i p a t e d  
t h e  commission would d e s i g n a t e  s ~ e c i f i c  s t reams .  Sena tor  
Towe s t a t e d  it might even d e s i g n a t e  a p a r t i c u l a r  a r e a  
on t h e  stream. H e  commented he i s  n o t  a s k i n g  f o r  a l l  
hun t ing ,  j u s t  longbow and shotgun because they  d o n ' t  c a r r y  
a s  f a r .  He a l s o  po in t ed  o u t  t h e  c o m i s s i o n  may say  "no 
hun t ing , "  and w e  would have t o  go a long wi th  t h a t .  Sena tor  
Crippen s t a t e d  h i s  problem i s  w i t h  subsec t ion  (b )  of  t h e  
d e f i n i t i o n .  W e  s a y  i n  subsec t ion  (b)  " t h a t  a r e  o r  have 
been capab le  of suppor t ing  commercial a c t i v i t i e s . "  H e  asked 
why w e  need subsec t ion  ( d ) .  Senator  Towe responded he d i d  
no t  know. Sena tor  Crippen asked i f  t h a t  a c t i v i t y  be  
c l a s s i f i e d  a s  a commercial a c t i v i t y  under t h i s  d e f i n i t i o n  
if you had a dude ranch.  Senator  Ye l lowta i l  res2onded he 
h a r d l y  thought  s o ,  as it r e l a t e s  t o  t h e  wate r ,  u n l e s s  i n  
i n v o l v e s  a commercial u s e  of t h e  water .  Sena tor  Crippen 
contended teach ing  t h e n  how t o  f i s h  might be  a commercial 
use.  Sena tor  Crippen was concerned i f  by do ing  t h a t  you were 
r e a l l y  spread ing  it o u t  t o  t h e  sma l l e r  s t reams.  Sena ta r  
Towe po in t ed  o u t  subsec t ion  (d)  i s  e s s e n t i a l l y  subsec t ion  
( c )  b e f o r e  1889. The motion t o  adopt  Senator  Tows's proposed 
amendment No. 1 ( E x h i b i t  9 )  as amended c a r r i e d  wi th  
Sena to r s  Brotm, Crippen,  and Shaw v o t i n g  i n  oppos i t i on .  

Sena tor  Mazurek po in t ed  o u t  t h a t  p a r t s  of  t h e  s t a t emen t  of 
i n t e n t  d e a l t  w i t h  p o r t a g e ,  and we w i l l  have t o  go back and 
c o r r e c t  t h o s e  a r e a s .  Hearing no o b j e c t i o n s ,  he l e f t  t h a t  t o  
M r .  Pe t e sch  t o  f i x .  Sena tor  Shaw moved t h a t  

New S e c t i o n ,  Sec t ion  8 ,  page 1 2 ,  l i n e s  9 - 1 4 ,  be s t r i c k e n .  
H e  f e l t  t h a t  i f  one s e c t i o n  w e r e  i n v a l i d ,  t h e  r e s t  of t h i s  
b i l l  should a l s o  be  i n v a l i d .  The motion f a i l e d  wi th  
Sena to r s  Danie l s  and Shaw vo t ing  i n  f avo r .  

Sena to r  ~ i n s o n e a u l t  s t a t e d  t h a t  when you were t a l k i n g  about  
e s t a b l i s h i n g  a r o u t e  and making a j u d i c i a l  p roces s  o u t  o f  
i t ,  he wondered i f  t h e  landowners eve r  heard o f  t h e  s e c t i o n  
i n  t h e  c i v i l  code abou t  submission o f  a  con t rove r sy  wi th-  
Out a c t i o n .  He f e l t  t h a t  t h a t  may be a  p o s s i b l e  a l t e r n a t i v e  
s o l u t i o n  t h a t  would save  a l o t  of  bucks f o r  t h o s e  t r y i n g  
t o  g e t  por tage .  Senator  Towe poin ted  o u t  po r t age  i s  now 
gone. 
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Sena tor  Crippen stated he would l i k e  t o  compliment Sena tor  
Ye l lowta i l  f o r  t h e  job he d i d  as chairman o f  t h e  subcommittee. 
H e  knows t h a t  it was d i f f i c u l t  and t h a t  he i s  n o t  happy 
abou t  t h e  outcome. H e  a l s o  po in ted  o u t  t o  t h e  committee 
t h a t  by doing what it d i d  wi th  Senator  Towe's sugges t ions ,  
w i th  t h e  except ion  o f  t h e  permanent duck b l i n d ,  t h e  
commitcee has  passed t h e  a l l i a n c e  amendments. 

Sena tor  Towe moved t h a t  HB 265 be recornended [BE CONCURRED 
I N  AS AMENDED]. The motion c a r r i e d  w i t h  Sena to r s  Crippen,  
G a l t ,  and Shaw v o t i n g  i n  oppos i t i on .  (See r o l l  c a l l  v o t e  
a t t a c h e z  as E x h i b i t  2 3 .  ) 

There be ing  no f u r t h e r  bus ines s  t o  come b e f o r e  t h e  committee, 
t h e  meeting was adjourned a t  1:26 a .m .  
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The first meeting of the Senate Judiciary Subcommittee on 
Stream Access was called to order at 7:25 p.m. on March 13, 
1985, by Chairman Bill Yellowtail in Room 325 of the Capitol. 

ROLL CALL: All subcommittee members were present. 

CONSIDERATION OF HB 265: Chairman Yellowtail opened the sub- 
committee meeting by stating the Senate Judiciary committee 
as a whole has had comprehensive and extensive testimony on 
this bill. The subcommit%e is to consider the amendments 
which have been proposed. Senator Towe suggested that since 
Greg Petesch, the staff attorney, has a good handle on the 
amendments, he should walk the subcommittee through the bill. 
Senator Crippen felt the subcommittee should highlight some 
of the issues raised during this hearing so that when we are 
dealing with particular amendments, we will know that we are 
dealing with a particular issue. Senator Galt felt Mr. Petesch 
should explain the amendments. Senator Towe questioned 
whether it would make more sense to go through the amendments 
one at a time as to who presented them or to go through the 
bill. Mr. Petesch felt going through the bill would be the 
best. Chairman Yellowtail instructed him to do so. 

Mr. Petesch stated he would skip the statement of intent for 
now. Once the subcommittee decided what it wanted to do with 

, the bill, it should then address the statement of intent. 
The Stillwater Protective Association and the Western Environ- 
mental Trade Association (hereinafter referred to as WETA) 
have proposed amendments to the definition of barrier on 
page 1. They are essentially limiting barriers to artificial 
barriers. The first issue then becomes whether the subcom- 
mittee should address the bill to all barriers or simply 
artificial barriers. Senator Towe moved that the subcom- 
mittee strike natural barriers out of the definition, leaving 
us with artificial barriers. The subcommittee will have to 
address portage around artificial barriers, but the bill will 
not say anything about portage around natural barriers. 
Senator Crippen felt the supreme court cases were really 
dealing with artificial barriers. Senator Galt referred the 
subcommittee to the Hildreth decision addressing artificial 
barriers. Senator Towe stated neither case addresses the 
question of natural barriers or objects, and we don't know 
how the court will decide that issue. Senator Galt agreed. 
Senator Yellowtail stated as a practical matter, in floating 
down a stream, it is very likely there will be cases where 
there will be natural barriers. That will necessitate that 
a recreationist will have to get out and traverse around the 
barrier. Senator Towe stated we cannct solve all of the 
world's problems tonight. Somebody, someday will have to 
address that. If we try to address that in this bill, we will 
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p o s s i b l y  l o s e  t h e  b i l l ,  and h e  wouldn ' t  want t o  do t h a t .  
S e n a t o r  Cr ippen  s t a t e d  h i s  concern  i s  by t h e  i n c l u s i o n  of  
n a t u r a l  b a r r i e r s ,  we a r e  p l a c i n g  t h e  burden o f  p r o v i d i n g  
n a v i g a b i l i t y  from t h e  s o u r c e  t o  t h e  mouth. The mot ion  t o  
e l i m i n a t e  n a t u r a l  b a r r i e r s  from t h e  b i l l  c a r r i e d  
unanimously. 

M r .  P e t e s c h  e x p l a i n e d  t h a t  t h e r e  a r e  two p r o p o s a l s  on  how 
t o  do t h i s .  They b o t h  r e l a t e d  t o  page 1 b e g i n n i n g  a t  
l i n e  19 f o l l o w i n g  t h e  word "water ."  WETA h a s  proposed 
s t r i k i n g  t h e  remainder  o f  l i n e  19 t h r o u g h  t h e  p e r i o d  on 
l i n e  21. The S t i l l w a t e r  P r o t e c t i v e  A s s o c i a t i o n  h a s  pro-  
posed s t r i k i n g  o n l y  a  p o r t i o n  o f  t h e  l anguage  found on 
l i n e  19 ,  " o r  a  n a t u r a l  o b j e c t  I N  OR OVER A WATER BODY." 

S e n a t o r  G a l t  moved t h a t  HB 265 be  amended as f o l l o w s :  

I. Page 1, l i n e  1 9 .  
~ o l l o w i n ~ :  " w a t e r ,  " 
S t r i k e :  " o r  a n a t u r a l  o b j e c t  I N  OR OVER A WATER BODY" 

2 .  Page 2, l i n e s  2 3  and 24. 
Following:  " w a t e r "  on l i n e  23 
S t r i k e :  remainder  o f  l i n e  23 t h r o u g h  "s t ream"  on 
l i n e  2 4  

The motion c a r r i e d  unanimously.  

M r .  P e t e s c h  s t a t e d  t h a t  w i l l  have some i m p l i c a t i o n s  when 
t h e  subcommittee g e t s  t o  t h e  i s s u e  o f  p o r t a g e .  H e  t h e n  
s t a t e d  t h e  n e x t  i s s u e  was proposed by WETA. They p ropose  
t o  e l i m i n a t e  t h e  c l a s s i f i c a t i o n  o f  w a t e r s  i n t o  c l a s s e s .  
You would have  s u r f a c e  w a t e r s  o n l y  under  t h e i r  p r o p o s a l .  
There  i s  some b a s i s  f o r  t h a t  i n  t h e  d e c i s i o n  of  t h e  c o u r t  
where t h e y  r e f e r r e d  t o  t h e  r e c r e a t i o n a l  u s e  tes t .  The c o u r t  
o p i n i o n  s a i d  w e  c a n n o t  d e f i n e  t h e  u s e  because  t h e  w a t e r s  
themse lves  do s o .  S e n a t o r  Towe commented t h a t  r a i s e s  t h e  
q u e s t i o n  o f  t h e  i m p l i c a t i o n  t h a t  i s  l e f t  i n  t h e  b i l l  t h a t  
C l a s s  I1 w a t e r s  p r o h i b i t  camping, and t h e  b i l l  p r o v i d e s  t h e n  
by i m p l i c a t i o n  C l a s s  I w a t e r s  a l l o w  camping. The problem 
i s  w e  can c l e a r l y ,  w i t h i n  t h e  c o n f i n e s  of t h e  d e c i s i o n ,  p u t  
a  l i m i t  on some w a t e r s ,  b u t  i f  we do t h a t ,  by i m p l i c a t i o n  w e  
a r e  p e r m i t t i n g  it on o t h e r s .  A s u b s t a n t i v e  q u e s t i o n  t h a t  
needs  t o  b e  d e c i d e d  i s  i f  w e  combine t h e  two c l a s s e s ,  w e  
a r e  n o t  g o i n g  t o  p r o h i b i t  any of  t h o s e  o t h e r  t h i n g s  t h a t  
a r e  p r o h i b i t e d  on C l a s s  I1 w a t e r s .  We a r e  g o i n g  t o  l e a v e  t h a t  
a l o n e .  S e n a t o r  G a l t  r e p l i e d  t h a t  i s  t h e  h e a r t  o f  t h i s  t h i n g .  
H e  a sked  how can you a l l o w  anyone t o  p u t  a  camp on any o f  
t h e s e  w a t e r s  when t h e  landowner owns t h e  w a t e r  down t o  t h e  

. low w a t e r  mark4 S e n a t o r  Cr ippen  s u g g e s t e d  t h e  subcommittee 
d e f i n e  C l a s s  I w a t e r s .  M r .  P e t e s c h  s t a t e d  C l a s s  I w a t e r s  
a r e  e s s e n t i a l l y  t h e  b i g g e r  r i v e r s .  The f e d e r a l  n a v i g a b i l i t y  
t es t  i s  t h e  major  t e s t  under  t h i s  d e f i n i t i o n .  There i s  a  C I  '70 
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r e s t a t e m e n t  of  t h e  f e d e r a l  n a v i g a b i l i t y  t e s t  two o r  t h r e e  t i m e s  
and t h e  o t h e r  c r i t e r i a  i s  t h o s e  s t r e a m s  f lowing  t h r o u g h  p u b l i c  
l a n d s .  W e  are t a l k i n g  a b o u t  such r i v e r s  a s  t h e  M i s s o u r i ,  t h e  
Yel lowstone ,  and t h e  Dearborn.  S e n a t o r  Towe s t a t e d  u s i n g  t h e  
d e f i n i t i o n  w e  have i n  t h e  b i l l ,  subparagraph  ( d )  seems t o  be  
t h e  r e a l  key.  M r .  P e t e s c h  s t a t e d  what t h e  t es t  comes down t o  
i s  t h e  l o g  f l o a t i n g  t e s t ,  s o  t h e  rest a r e  n o t  t e r r i b l y  s i g n i -  
f i c a n t .  S e n a t o r  Y e l l o w t a i l  r e p l i e d  subparagraph  (c)  may be 
s i g n i f i c a n t  because  it may i n c l u d e  a  s m a l l e r  s t r eam.  S e n a t o r  
G a l t  a s k e d  i f  s t a t e  l a n d s  w e r e  p u b l i c  l a n d s .  S e n a t o r  Yellow- 
t a i l  r e sponded  a f f i r m a t i v e l y ,  S e n a t o r  G a l t  q u e s t i o n e d  s m a l l  
s t r e a m s  g o i n g  th rough  s c h o o l  l a n d s .  S e n a t o r  Cr ippen asked  i f  
t h e y  became C l a s s  I and C l a s s  I1 a s  t h e y  went  t h r o u g h  t h e  
p u b l i c  l a n d .  S e n a t o r  Towe responded it c o u l d  b e  s e v e r a l  d i f -  
f e r e n t  c l a s s e s  a s  t h e y  go down t h e  stream. M r .  P e t e s c h  s t a t e d  
some o f  t h e  d e f i n i t i o n s  have  been t a k e n  from S e c t i o n  87-2-305, 
MCA . 
S e n a t o r  Towe s u g g e s t e d  t h e  subcommittee come up w i t h  a  d e f i n i t i o n  
of what i s  n a v i g a b l e .  S e n a t o r  G a l t  r e p l i e d  e v e r y t h i n g  t h a t  
i s n ' t  n h v i g a b l e  be longs  t o  t h e  p e o p l e  pay ing  t h e  t a x e s .  S e n a t o r  
Towe asked  what t h e  subcommittee i n t e n d e d  t o  p r o h i b i t  on n a v i -  
g a b l e  s t r e a m s .  S e n a t o r  G a l t  r e p l i e d  a n y t h i n g  it wanted t o  
e x c e p t  t h e  s u r f a c e  u s e  o f  t h e  w a t e r .  S e n a t o r  Towe a s k e d  a b o u t  
c o n f i n i n g  t h i s  b i l l  t o  t h e  s u r f a c e  u s e  o f  t h e  w a t e r .  S e n a t o r  
G a l t  responded t h a t  would b e  a v e r y  good i d e a  i n  h i s  o p i n i o n .  
S e n a t o r  Cr ippen s t a t e d  t h e  subcommittee needed t o  d e f i n e  
r e c r e a t i o n .  He asked  i f  t h e  subcommittee would t h e n  r u n  i n t o  
t h e  problem o f  t h e  h i g h  and low w a t e r  marks. S e n a t o r  Yellow- 
t a i l  reminded t h e  committee t h a t  t h e  supreme c o u r t  o p i n i o n s  
s t a t e d  t h e  s u r f a c e  and t h e  bed and banks up t o  t h e  o r d i n a r y  
h i g h  w a t e r  mark a r e  a v a i l a b l e  f o r  p u b l i c  r e c r e a t i o n a l  use .  
Tha t  p o s e s  t h e  q u e s t i o n  o f  c a p a b i l i t y  of  r e c r e a t i o n a l  use .  
S e n a t o r  G a l t  contended t h e  supreme c o u r t  used  t h e  Wyoming 
d e c i s i o n  a s  one of i t s  r e a s o n s  f o r  a l l o w i n g  t h e s e  u s e s .  The 
Wyoming d e c i s i o n  p r o h i b i t s  t h e  u s e  o f  t h e  bed and t h e  banks 
e x c e p t  f o r  i n c i d e n t a l  u s e s .  O u t s i d e  o f  t h a t ,  t h e  r e c r e a t i o n -  
i s t s  c a n n o t  u s e  t h e  s t r eambeds .  U n f o r t u n a t e l y  t h e  Montana 
Supreme c o u r t  never  went t h a t  f a r  i n  i t s  d e c i s i o n s .  S e n a t o r  
Cr ippen  a g r e e d  t h a t  i f  w e  c o u l d  c o n t a i n  t h i s  b i l l  t o  u s e  of 
t h e  s u r f a c e  o f  t h e  w a t e r ,  t h e n  we would s u r e l y  s o l v e  t h e  
problem t h a t  was r a i s e d  a b o u t  t h e  d r y  c r e e k  beds .  S e n a t o r  
Y e l l o w t a i l  ag reed  and s t a t e d  t h e  supreme c o u r t  h a s  c l e a r l y  
s t a t e d  t h a t  between t h e  h i g h  w a t e r  marks i s  t h e  u s a b l e  d e f i -  
n i t i o n .  S e n a t o r  Towe s t a t e d  page  1 5  o f  t h e  Curran c a s e  and 
page 5 o f  t h e  H i l d r e t h  d e c i s i o n  seem t o  be  t a l k i n g  a b o u t  s u r -  
f a c e  w a t e r s .  He t h i n k s  t h e r e  i s  s u p p o r t  f o r  t h e  c o n c e p t  we 

1 
a r e  t a l k i n g  abou t  w a t e r s ;  however,  t h e r e  i s  t h a t  s t a t e m e n t  
t h e  p u b l i c  h a s  t h e  r i g h t  t o  u s e  t h e  w a t e r s  and t h e  b e d s  and 
t h e  banks up t o  t h e  o r d i n a r y  h i g h  w a t e r  mark. H e  b e l i e v e s  
someone c o u l d  a r g u e  when it s a y s  t h e  bed and t h e  banks ,  t h e y  
a r e  s a y i n g  i f  t h e r e  i s  w a t e r  o v e r  t h e  bed and t h e  banks ,  b u t  
he  i s  n o t  s u r e  i f  ( t h e  supreme c o u r t  d e c i s i o n s  would a p p l y )  
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i f  t h e r e  were no water .  H e  t h i n k s  w e  should j u s t  add res s  t h e  
ques t ion  o f  s u r f a c e  wate rs .  Sena tor  Crippen responded t h a t  
would s o l v e  Sena tor  Brown's problems wi th  t h e  l a k e s .  M r .  
Petesch responded you have a l s o  so lved  a l o t  of t h e  i s s u e s  of  
con t roversy .  

Senator  Towe ques t ioned  whether t h e  supreme c o u r t  meant 
somethingmore than  t h a t  o r  a r e  w e  going t o  s ay  t h e  supreme 
c o u r t  i s  t a l k i n g  about  wate r  and underneath  t h e  water  i s  t h e  
bed and t h e  bank, and i f  you p u t  your f o o t  on it, then  you 
have t h e  r i g h t  t o  u se  it. Ron Waterman po in t ed  o u t  t h e  de- 
b a t e  t h a t  has  gone on he re  i s  s i m i l a r  t o  t h e  deba te  which 
went on before .  H e  t e n d s  t o  b e l i e v e  t h e  f u l l  language and 
import o f  t h e  ca ses  r each  i n  terms o f  t h e  u t i l i z a t i o n  of t h e  
land t o  t h e  h igh  wate r  mark whether o r  n o t  it i s  covered w i t h  
water .  Because of t h e  s p e c i f i c  language which Sena tor  Towe 
noted and a l s o  because of  t h e  under ly ing  f a c t u a l  s i t u a t i o n ,  
he b e l i e v e s  t h i s  i s  t r u e .  I n  Curran, s p e c i f i c i a l l y ,  t h e r e  
was an extended d i s c u s s i o n  of  t h e  boa t ing  a c t i v i t y  r e l a t i v e  
t o  t h e  d ry  p o r t i o n s  of t h e  streambed. That  was a s u b s t a n t i a l  
i s s u e  i n  t h e  Curran case ,  which d e a l t  w i th  n a t u r a l  b a r r i e r s .  
Looking a t  how those  c a s e s  developed a t  t h e  t r i a l  c o u r t  
' l e v e l ,  i f  w e  t a l k  j u s t  about  t h e  s u r f a c e  w a t e r s ,  t h a t  does 
away w i t h  t h e  need t o  add res s  t h e  i s s u e  of  d r y  streambeds 
which would l eave  us  w i t h  a b i l l  add res s ing  on ly  s u r f a c e  
wate rs  and i n v i t i n g  l i t i g a t i o n  over t h e  i s s u e  of  t h e  h igh  
water  mark which i s  uncovered by wate r .  This  i n v i t e s  f u r t h e r  
l i t i g a t i o n  i n  a meaningless manner. 

M r .  Waterman r e f e r r e d  t o  Judge B e n n e t t ' s  Memorandum Regarding 
Motions f o r  Summary Judgment i n  t h e  d i s t r i c t  c o u r t  d e c i s i o n  i n  
Curran, Cause No. 45148, page 4 .  Sena to r  G a l t  asked why 
t h e  supreme c o u r t  d i d n ' t  con t inue  i t s  r e s e a r c h  i n t o  t h e  Wyoming 
dec i s ion  where t h e  Wyoming supreme c o u r t  d e c l a r e d  t h e  stream- 
beds p r i v a t e  p rope r ty .  M r .  Waterman responded he urged t h a t  
p o s i t i o n  on behalf  o f  t h e  Montana Stockgrowers Assoc ia t ion .  
The i r  p o s i t i o n  was e s s e n t i a l l y  s e t  f o r t h  i n  Judge Gi lbrandson ' s  
d i s s e n t .  P h i l  S t rope  s t a t e d  Ron Waterman has  brought up 
Judge B e n n e t t ' s  d e c i s i o n .  M r ,  S t rope  s a i d  he has  t a l k e d  w i t h  
Judge Benne t t ,  and it was Judge Benne t t ' s  o f f - the-cuf f  comment 
t h a t  what t h e  supreme c o u r t  d i d  i s  l i m i t  t h e  d e c i s i o n  t o  t h e  
wate r ,  and he decided i n  h i s  own mind t h e  two t h i n g s  t h a t  have 
been d i scussed  here .  The supreme c o u r t  went t o  t h e  Wyoming 
dec i s ion  t h a t  says  it was a wate r  use  and you could use  it 
i n c i d e n t a l  t o  t h e  wate r  use  and nothing f u r t h e r .  I n  Curran,  
t h e  supreme c o u r t  c i t e d  t h e  1895 s t a t u t e  t h a t  says  t h e  
a b u t t i n g  p rope r ty  owner owns t h e  beds down t o  t h e  low water  
mark. I n  t h e  H i ld re th  d e c i s i o n ,  it was a wate r  d e c i s i o n  
because of  t h e  f a c t  t h a t  t h e  c o u r t  d i d  n o t  i n  any way f i n d  t h e  
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s t a t u t e  o u t  o f  o rde r .  The supreme c o u r t  c i t e d  t h e  s t a t u t e  w i th  
approval .  What should be done i n  HB 265, i f  a t  a l l ,  i s  t o  con- 
f i n e  t h e  b i l l  t o  t h e  wate r  i s s u e .  

Senator  Crippen asked i f  you conf ined t o  t h e  wate r  i s s u e  how 
would you handle t h e  q u e s t i o n  of between t h e  low and h igh  
water  marks. M r .  S t rope  s t a t e d  he d i d n ' t  t h i n k  t h e r e  w a s  
any comment i n  t h e  supreme c o u r t  op in ions  t h a t  would i n d i c a t e  
t h e  c o u r t - s a i d  a  member of  t h e  p u b l i c  e s s e n t i a l l y  h a s  a  re- 
c r e a t i o n a l  p r i v i l e g e  and has  t h e  r i g h t  t o  i n t r u d e  on p r i v a t e  
p roper ty .  M r .  s t r o p e  responded i f  a l l  t h e  banks a r e  s t r a i g h t  
up and down, t hen  t h e r e  i s  no i s s u e .  M r .  S t rope  s t a t e d  t h a t  
has been a  t o l e r a t e d  t r e s p a s s  i n  s o c i e t y ,  b u t  t h e r e  i s  a l s o  a  
l e g a l  r i g h t  f o r  a  p rope r ty  owner t o  go t o  t h a t  person  who i s  
e x e r c i s i n g  t h e  t r e s p a s s  and say he s h o u l d n ' t  do it anymore. 

M r .  S t rope  a l s o  s a i d  one o t h e r  i s s u e  i s  i f  HB 2 6 5  were t o  d i e  
and then  t h e  ques t ion  i s  r a i s e d  about  r e g u l a t i o n  of r e c r e a t i o n a l  
use  of  wate r ,  t h e r e  c u r r e n t l y  i s  a  whole body of l.aw t o  r e l y  
on. Sena tor  Crippen commented i f  t h e  c o u r t s  g o t  u s  i n t o  t h i s  
mess w i th  t h o s e  r e g u l a t i o n s  i n  e x i s t e n c e ,  he d o e s n ' t  have 
t h a t  much f a i t h  i n  t h e  supreme c o u r t  t h a t  it may n o t  come back 
i n  and do something more d i s a s t r o u s .  He has  more f a i t h  i n  t h e  
l e g i s l a t u r e  t han  i n  t h e  supreme c o u r t  and b e l i e v e s  t h a t  i s  
why w e  should n o t  k i l l  t h i s  b i l l .  

M r .  Pe t e sch  d i sag reed  w i t h  Ron Waterman and P h i l  S t rope .  H e  
d o e s n ' t  t h i n k  t h e  Curran c a s e  w a s  t h a t  u n c l e a r  i n  what it 
meant by h igh  water  mark because of  t h e  r e f e r e n c e  t o  t h e  
angl ing  s t a t u t e .  Sena tor  Towe s t a t e d  he d o e s n ' t  t h i n k  we 
know y e t  how t h e  supreme c o u r t  w i l l  d ec ide  some o f  t h e s e  c a s e s ,  
l i k e  p u t t i n g  up a duck b l i n d .  Maybe w e  can l i m i t  t h e  b i l l  and 
g e t  it passed and do some good. I f  you d o n ' t  do something 
about t h e  bed and t h e  banks and make some r e s t r i c t i o n  on them, 
more l i t i g a t i o n  i s  going t o  r e s u l t .  W e  can s i t  h e r e  now and 
do something and p reven t  t h o s e  problems. M r .  S t rope  s t a t e d  
t h e r e  i s  no way of knowing how much l i t i g a t i o n  w i l l  come up 
whether you pas s  o r  do n o t  p a s s  t h e  b i l l .  The p rospec t  of 
ano ther  c a s e  o r  two i n  t h i s  a r e a  i s  extremely high.  One group 
o r  t h e  o t h e r  w i l l  look f o r  a  f a c t  s i t u a t i o n  t o  go aga in  t o  t h e  
cou r t .  The makeup of  t h e  c o u r t  has changed. The p r o s p e c t s  of  
lawyers '  f e e s  being gene ra t ed  i s  ve ry  r e a l i s t i c .  Sena tor  
Towe s t a t e d  w e  should n o t  s h i r k  ou r  r e s p o n s i b i l i t i e s  and n o t  
t r y  t o  make some p o l i c y  d e c i s i o n s  so t h e  supreme c o u r t  has t o .  

Senator  G a l t  s t a t e d  he wants t o  g e t  it c l e a r  and i n  t h e  record  
t h e r e  i s  no argument t h a t  nav igab le  s t reams  and t h e  streambeds 
and banks belong t o  t h e  s t a t e  of Montana t o  t h e  h igh  water  
mark. Sena to r  Ye l lowta i l  asked i f  he meant t o  sugges t  f i s h e r -  
men may t r e a d  on t h e  banks. Sena tor  G a l t  responded y e s ,  on 
navigable  s t reams.  M r .  Pe t e sch  s t a t e d  Sena tor  Ga l t  i s  re -  
f e r r i n g  t o  n a v i g a b i l i t y  f o r  t i t l e  purposes .  Sena tor  G a l t  
responded t h a t  i s  c o r r e c t .  Sena tor  Crippen s t a t e d  t h a t  should 
n o t  i nc lude  t h e  r i g h t  t o  camp, even on t h e  nav igab le  s t reams.  

Y 9 3  
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S e n a t o r  Y e l l o w t a i l  r e f e r r e d  t h e  subcommittee back t o  t h e  
c a p a b i l i t y  o f  use .  S e n a t o r  G a l t  responded he  f e l t  t h e  
supreme c o u r t  made a m i s t a k e ,  a s  ownership  goes  t o  t h e  low 
w a t e r  mark, From t h e  low w a t e r  mark t o  t h e  h i g h  w a t e r  mark 
b e l o n g s  t o  t h e  a d j o i n i n g  landowners (on n a v i g a b l e  s t r e a m s ) .  
S e n a t o r    ell ow tail r e p l i e d  t h e  Big Horn c a s e - c o n t r a d i c t s  
t h a t .  Dick Josephson s t a t e d  a c c o r d i n g  t o  t h e  p a t e n t  and 
t i t l e ,  t h e  s t a t e s  w e r e  a l lowed  a c h o i c e  because  t h e y  con- 
t r o l l e d  t h a t  i s s u e .  Montana passed  a s t a t u t e  s t a t i n g  t h e  
low w a t e r  mark, Other  s t a t e s  p a s s e d  a s t a t u t e  s t a t i n g  t h e  
h i g h  w a t e r  mark. S e n a t o r  Y e l l o w t a i l  s u g g e s t e d  t h e  U n i t e d  
S t a t e s  Supreme Cour t  spoke i n  t h e  Big  Horn c a s e  a b o u t  owner- 
s h i p  of  t h e  beds  and t h e  w a t e r .  H e  b e l i e v e s  t h a t  w i l l  
probab' ly p r e v a i l  o v e r  o u r  s t a t e ' s  s t a t u t e s .  M r .  P e t e s c h  
s t a t e d  t h e  s t a t e  h a s  t h e  r i g h t  t o  d e t e r m i n e  ownership  l e v e l .  
S e n a t o r  Y e l l o w t a i l  responded h e ' s  f a i r l y  s u r e  t h e  supreme 

. c o u r t  g r a n t e d  t h e  u s e  o f  t h e  ~ i g  Horn R i v e r  t o  t h e  h i g h  w a t e r  
mark. S e n a t o r  Y e l l o w t a i l  went on t o  s t a t e  t h e  q u e s t i o n  a t  
hand i s  s h o u l d  t h e r e  be a  d i s t i n c t i o n  between C l a s s  I and 
C l a s s  I1 w a t e r s  and t h e n  a c c o r d i n g l y  t o  f i n d  u s e s  f o r  t h e s e  
w a t e r s .  S e n a t o r  Crippen p o i n t e d  o u t  i f  you keep t h e  c l a s s -  
i f i c a t i o n  you have now, you have t o  change s u b s e c t i o n  ( c ) ,  
because  t h a t  s a y s  any l i t t l e  s t r e a m  t h a t  migh t  go t h r o u g h  a 
s c h o o l  s e c t i o n  would be i n c l u d e d .  

M r .  Waterman c a l l e d  t h e  subcommit tee ' s  a t t e n t i o n  t o  page 7 ,  
l i n e  8,  o f  t h e  b i l l ,  which i n d i c a t e s  s c h o o l  t r u s t  l a n d s  a r e  
n o t  a f f e c t e d  one way o r  t h e  o t h e r .  H e  f e l t  t h a t  a l t h o u g h  
t h e y  may have  chosen t h e  wrong words w i t h  p u b l i c  l a n d s ,  t h e y  
t r i e d  t o  a s s u r e  s c h o o l  l a n d s  would n o t  b e  i n c l u d e d .  S e n a t o r  
Towe d i d  n o t  f e e l  it made any d i f f e r e n c e  whether  t h e y  w e r e  
d e f i n e d  a s  n a v i g a b l e  v e r s u s  non-navigable  o r  C l a s s  I v e r s u s  . 
C l a s s  11, H e  t h e n  r e f e r r e d  t o  page 6 o f  HB 2 6 5  r e l a t i n g  t o  
t h e  t h i n g s  you c o u l d  n o t  do on C l a s s  I1 s t r e a m s .  H e  s u g g e s t e d  
w e  j u s t  s i m p l y  s a y  we a r e  go ing  t o  p r o h i b i t  t h o s e  t h r e e  i t e m s  
l i s t e d  t h e r e  on a l l  w a t e r s .  M r .  P e t e s c h  s t a t e d  t h e r e  a r e  
proposed amendments which do t h a t .  So l o n g  a s  you a r e  n o t  
r e g u l a t i n g  t h e  use  of  t h e  w a t e r ,  you a r e  on s a f e  ground and 
can  do t h a t .  On p u b l i c  l a n d s  a l o n g  n a v i g a b l e  waterways,  t h e  
s t a t e  i n  e f f e c t  does  t h o s e  v e r y  t h i n g s  on t h e  w a t e r s  t h a t  a r e  
c u r r e n t l y  p u b l i c  w a t e r s .  

S e n a t o r  Towe s u g g e s t e d  why i f  w e  were t o  do t h a t ,  we would 
have no r e a s o n  f o r  a  d i s t i n c t i o n  o r  C l a s s  I and C l a s s  I1 
w a t e r s .  S e n a t o r  G a l t  s u g g e s t e d  go ing  back t o  l i n e  1 5  on 
page 5. S e n a t o r  Towe s u g g e s t e d  d e l e t i n g  l i n e s  4 - 6 on 
page 6 o f  t h e  b i l l ,  S e n a t o r  G a l t  f e l t  t h a t  would be f i n e .  
S e n a t o r  Y e l l o w t a i l  a sked  what must a  uuck h u n t e r  do t o  se t  
up a duck b l i n d  (on s ta te-owned C l a s s  I w a t e r s ) .  S e n a t o r  
Towe responded he must g e t  p e r m i s s i o n .  I f  it i s  a s t a t e  
l a n d  it w i l l  be  l i s t e d .  I f  it i s  a p a r k ,  you a u t o m a t i c a l l y  
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have permission.  Sena tor  Ye l lowta i l  po in t ed  o u t  t h a t  i f  i t ' s  
t h e  Big Horn River ,  t h a t  would be anywhere below t h e  h igh  
wate r  mark. Sena tor  Ye l lowta i l  r e p l i e d  i f  you a r e  going t o  
camp, you are d e a l i n g  wi th  something yob cannot  do on t h e  
w a t e r .  The l e g i s l a t u r e  has  t h e  r i g h t  t o  say  it d o e s n ' t  want 
camping on any s t a t e  parks .  I t  has  t h e  power t o  do t h a t ,  
even though it d o e s n ' t  want t o .  Sena tor  Towe s t a t e d  t h z  
l e g i s l a t u r e  can say  you can p u t  up a  duck b l i n d .  I t  can a l s o  
say  you can do it wi th  t h e  permiss ion of  t h e  landowner. M r .  
Pe tesch  po in t ed  o u t  it could w e l l  be t h a t  i f  you a l low duck 
b l i n d s  t o  be p laced  on p r i v a t e  p rope r ty  w i thou t  permiss ion,  
you would have a t a k i n g  problem. Sena tor  Towe r e p l i e d  t h a t  
problem could  be so lved  i f  w e  made it c l e a r  you need per -  
miss ion o f t h e  landowner be fo re  you do anyth ing .  H e  f e l t  t h a t  
they  now needed a  d e f i n i t i o n  of s u r f a c e  wate r .  Mr. Pe te sch  
r e f e r r e d  t h e  committee t o  page 4 ,  l i n e s  2 1  - 2 4 .  

S e n a t o r ' ~ o w e  moved t h a t  t h e  subcommittee s t r i k e  from t h e  b i l l  
page 1, l i n e  25, through l i n e  20 on page 2 ,  t h e  d e f i n i t i o n  of 
C la s s  I and C la s s  11. Sena tor  Ye l lowta i l  commented he  r e a l l y  
t h i n k s  what we a r e  doing i n  t h i s  c a s e  has  s e r i o u s  i m p l i c a t i o n s  
f o r  n o t  o n l y  customary use  o f  wate rs  i n  t h i s  s t a t e ,  b u t  f o r  
t h e  i n t e n t  of  t h e  supreme c o u r t  d e c i s i o n s .  E s p e c i a l l y  a s  
a r t i c u l a t e d  i n  H i ld re th .  I t  would be a  f a r  b e t t e r  use  of o u r  
o b l i g a t i o n  as a  l e g i s l a t u r e  t o  be a s  i n c l u s i v e  a s  p o s s i b l e  
t o  avoid f u t u r e  l i t i g a t i o n .  I f  w e  p r o h i b i t  t h a t ,  we a r e  
i n v i t i n g  f u r t h e r  l o s s e s .  I t  i s  hard t o  avoid t h e  bed and 
t h e  banks language of  t h e  H i l d r e t h  d e c i s i o n  and t h e  r e f e r e n c e  
t o  t h e  f i s h i n g  language and t h e  Bennet t  language.  H e  t h i n k s  
w e  a r e  r each ing  beyond t h e  i n t e n t i o n  of t h e  supreme c o u r t  i n  
being s o  narrow minded. Sena tor  G a l t  r e p l i e d  t h e  d e c i s i o n s  . 
were based on t h e  wate r  use .  This  i s n ' t  dep r iv ing  anyone from 
f l o a t i n g .  They can do anyth ing  they  want t o  on nav igable  
s t reams.  Sena tor  Ye l lowta i l  s t a t e d  by t h i s  amendment what we 
a r e  doing i s  p r o h i b i t i n g  it on a l l  s t r eams ,  nav igab le  o r  no t .  
He t h i n k s  we a r e  i n v i t i n g  a r e a l  d i s a s t e r  i n  t h a t  case .  Sena tor  
Crippen s t a t e d  a l o t  w i l l  depend on how you d e f i n e  h igh  wate r  
mark. What we a r e  doing w i t h  t h i s  i s  d e f i n i n g  r e c r e a t i o n a l  
use.  By adopt ing  t h e  amendment, we say  t h e y  mean t h a t ,  b u t  
t hey  do n o t  p e r t a i n  t o  t h e s e  t h ings .  Sena to r  Ye l lowta i l  
r e p l i e d  ove rn igh t  camping has  been a  p a r t  of  r e c r e a t i o n a l  u se ,  
a s  f l o a t e r s  camp ove rn igh t  on s t reams.  People a l s o  p u t  up 
duck b l i n d s .  Sena tor  Ga l t  s t a t e d  they  could even ove rn igh t  
camp on p u b l i c  grounds wi thou t  permiss ion.  D i r e c t o r  J i m  
Flynn exp la ined  they  a l low ove rn igh t  camping on a l l  of  t h e  
l ands  t hey  c o n t r o l .  Sena tor  Gal t  asked i f  t h e y  had a u t h o r i t y  
t o  c o n t r o l  ove rn igh t  camping on a l l  s t a t e  l ands .  D i r ec to r  
Flynn s t a t e d  they  have t h e  r i g h t  t o  c o n t r o l  a l l  a c t i v i t i e s  
On S t a t e  l ands .  Sena tor  Ye l lowta i l  r e p l i e d  they  a r e  proposing 
t o  outlaw ove rn igh t  camping on a l l  l ands .  M r .  Pe tesch  expla ined  
t h a t  t h e  p r o h i b i t i o n  i s  wi thou t  permiss ion.  Sena tor  Towe 
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s t a t e d  a s  a p r a c t i c a l  m a t t e r ,  i n  many c a s e s  t h e  landowner 
won't i n s i s t ,  bu t  he should have t h e  r i g h t  t o  come down 
any say  you a r e  i n t r u d i n g  on my pe r sona l  p rope r ty  r i g h t s  
a t  t h i s  po in t .  A t  t h e  p o i n t  when t h e  r e c r e a t i o n i s t  s ays  
t h e r e  i s  a  s p o t  he re  t h a t  i s  below t h e  high wate r  mark, 
I w i l l  n o t  g e t  up on t h e  bank, and I have t h a t  r i g h t ,  he 
probably w i l l  t a k e  it t o  t h e  supreme c o u r t ,  and they  w i l l  
have t o  de-cide t h a t  ca se .  

Sena tor  Ye l lowta i l  asked how they  should add res s  t h e  
ques t ion  of  t h e  c a p a b i l i t y  of  use .  Sena tor  G a l t  r e p l i e d  
t h a t  i s  t h e  su r f ace  wate r .  Anyone can use  it f o r  any pur- 
pose. The water  i t s e l f  t h a t  is .  The motion t o  e l i m i n a t e  
t h e  d i f f e r e n t i a t i o n  between C l a s s  I and C la s s  I1 s t reams  
c a r r i e d  wi th  Senator  Y e l l o w t a i l  v o t i n g  i n  oppos i t i on .  
Sena tor  Towe moved t o  s t r i k e  a l l  of t h e  l i n e s  4 th rough  6 on 
page 6 and r e l e t t e r  t h e  remaining subparagraphs  (a long  tqith 
any necessary  c l e r i c a l  changes which would need t o  be made.) 
Sena tor  Ga l t  asked why t h e y  should n o t  j u s t  s t r i k e  C l a s s  11. 
Senator  Towe responded t h a t  i s  t h e  e f f e c t  of  h i s  motion. 
Sena tor  Towe added t o  h i s  motion s t r i k i n g  C l a s s  I and C la s s  
I1 on l i n e  2 0  and p u t t i n g  i n  s u r f a c e  i n s t e a d .  The motion 
c a r r i e d  w i t h  Senator  Y e l l o w t a i l  v o t i n g  i n  oppos i t i on .  

Sena tor  Crippen s t a t e d  he had a q u e s t i o n  about  page 6, l i n e s  
8 and 9. He asked i f  t h e  word "permanent" should be d e l e t e d .  
He s t a t e d  what we a r e  doing he re  i s  say ing  i f  you a r e  going 
t o  p u t  a  duck b l i n d  up;you need permiss ion.  Sena tor  Crippen 
moved t o  d e l e t e  t h e  word "permanent" on page 6 ,  l i n e  9. 
The motion c a r r i e d  unanimously. 

M r .  Pe tesch  s t a t e d  t h e  n e x t  i s s u e  was t h e  con t rove r sy  con- 
ce rn ing  o rd ina ry  high wate r  mark. Sena to r  Towe s t a t e d  he 
wants t o  use  t h e  d e f i n i t i o n  o f  d iminished v e g e t a t i o n .  
Sena tor  Ga l t  r e p l i e d  he d i d  n o t  want t h a t .  Sena tor  G a l t  
s t a t e d  he would l i k e  t o  adopt  M r .  P e t e s c h ' s  proposed amend- 
ment No. 3 .  Senator  Crippen ques t ioned  whether t h e  Sena te  
J u d i c i a r y  Committee had no t  a l r e a d y  de f ined  high wate r  mark. 
Sena tor  Towe r e p l i e d  t h a t  had a  cavea t  on it: I f  we p a s s  
t h i s  b i l l ,  t h a t  one i s  no good. He b e l i e v e s  t h i s  i s  an 
unworkable d e f i n i t i o n .  With t h a t  d e f i n i t i o n ,  he can b r i n g  
you down t o  t h e  a c t u a l  wate r  every  s i n g l e  t i m e  because t h e r e  
i s  v e g e t a t i o n .  Sena tor  G a l t  s t a t e d  i f  it  f l o o d s ,  it d imin ishes  
t h e  v e g e t a t i o n  on it. Sena to r  Towe s t a t e d  t h e  diminished 
t e r r e s t r i a l  vege t a t i on  i s  t o  h e l p  you i d e n t i f y  t h e  l i n e .  
You can u s u a l l y  s e e  it on any bank. I f  you say  a b s o l u t e l y  
no v e g e t a t i o n ,  he d i s a g r e e s .  Sena tor  G a l t  s t a t e d  he would 
go w i t h  t h e  Department of Na tu ra l  Resources and Conservat ion 
i n  i t s  g r e a t  wisdom I n  adopt ing  t h i s  r u l e .  Sena tor  Towe 
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asked i f  he would agree  t h e r e  i s  v e g e t a t i o n  below t h e  high 
water  mark. Sena tor  Ga l t  r e p l i e d  t h e r e  i s  even v e g e t a t i o n  
under t h e  water .  Sena tor  Towe s t a t e d  w i t h  your d e f i n i t i o n ,  
you have come down t o  t h e  water .  Sena to r  Towe d i sag reed .  
H e  s t a t e d  "value f o r  a g r i c u l t u r e  purposes"  d o e s n ' t  mean 
va lue  f o r  crop purposes.  Sena tor  Crippen s t a t e d  i f  you were 
t a l k i n g  about  t h e  s u r f a c e  wate r ,  it wouldn ' t  make any 
d i f f e r e n c e  because you a r e  keeping them on t h e  s u r f a c e .  
Senator  Towe s t a t e d  t h e r e  i s  v e g e t a t i o n  on t h e  v e r t i c a l  
bank. Sena tor  Towe f e l t  we ought t o  do something o t h e r  t han  
s t a t e  a b s o l u t e l y  no vege ta t ion .  M r .  Josephson s t a t e d  t h a t  
d e f i n i t i o n  was picked f o r  l a c k  of  something b e t t e r .  Loren ts  
Gros f i e ld  s t a t e d  t h e  conserva t ion  d i s t r i c t s  have used t h a t  
d e f i n i t i o n  f o r  t e n  years .  They have had no problem wi th  i t ,  
I n  d e l i b e r a t i o n s  wi th  conserva t ion  d i s t r i c t  s u p e r v i s o r ,  it 
never occured t h a t  t hey  were t a l k i n g  about  anyth ing  b u t  l a c k  
of  t e r r e s t r i a l  vege t a t i on .  They never  assumed a q u a t i c  
vege t a t i on .  I f  you a r e  t a l k i n g  about  looking  a t  v e g e t a t i o n  
wi th  a  microscope,  he d o e s n ' t  know how t o  add res s  t h a t .  
Sena tor  Towe suggested i f  t h e  language i n  t h e  b i l l  t h a t  
o f fends  you most i s  page 3 ,  l i n e  1 2 ,  t hey  l i m i t  it t o  l a c k  
of s u b s t a n t i a l  v e g e t a t i o n  and t o t a l  d e s t r u c t i o n  of i t s  
va lue  f o r  a g r i c u l t u r a l  purposes.  Dan Hines,  Montana Wild- 
l i f e  Fede ra t ion ,  s t a t e d  t h e  i n t e n t  o f  t h e i r  d e f i n i t i o n  i s  
t o  d e f i n e  t h e  o rd ina ry  h igh  wate r  mark a s  t h e  annual  wate r  
mark t h a t  d i d  n o t  i nc lude  t h e  f l o o d p l a i n .  Sena tor  Crippen 
s t a t e d  i f  you have a  s t ream t h a t  i s  going through a  f a rmer ' s  
meadow l and ,  he can see  where every  y e a r  t h e  h igh  wate r  
mark w i l l  be  r i g h t  up t o  t h e  banks and t h e  low water  mark 
would be j u s t  a  t r i c k l e  o f  wate r  i n  t h e r e .  I f  w e  c a n ' t  g e t  
something w i t h  which t h e  landowners can l i v e ,  you w i l l  
probably end up wi th  t h e  b i g g e s t  lockout  you have e v e r  seen.  
By being t o o  broad,  we w i l l  be doing a  g r e a t e r  d i s - s e r v i c e  
t o  t h e  r e c r e a t i o n i s t .  M r .  G ros f i e ld  s t a t e d  i f  you a r e  
d e f i n i n g  a  l i n e  where nobody unders tands  where it i s ,  you 
a r e  going t o  have con f ron ta t ions .  When d i s c u s s i n g  d i m ~ n l s h e d  
vege ta t i on  ve r sus  l a c k  o f  v e g e t a t i o n ,  he asked what diminished 
would mean. Sena tor  Ye l lowta i l  s t a t e d  it would be d i f f i c u l t  
t o  f i n d  a  d e f i n i t i o n  t h a t  w i l l  s u i t  a l l  t y p e s  of  s t reams  and 
a l l  s i t u a t i o n s .  Sena tor  Towe sugges ted  we s t i l l  have t h e  
d e f i n i t i o n  of o rd ina ry  h igh  wate r  mark, which means t h e  l i n e  
t h e  water  impresses on land  by cover ing  it f o r  s u f f i c i e n t  
pe r iods  t o  cause  p h y s i c a l  c h a r a c t e r i s t i c s  t h a t  d i s t i n g u i s h  
t h e  a r e a  below t h e  l i n e  from t h e  a r e a  above it. Sena tor  Towe 
moved a s  a  s u b s t i t u t e  motion t h a t  t h e  d e f i n i t i o n  of o r d i n a r y  
high wate r  mark be amended a s  fo l lows:  
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S t r i k e :  remainder of l i n e  1 3  through "va lue"  on l i n e  1 4  
I n s e r t :  "dep r iva t ion  o f  t h e  s o i l  of  s u b s t a n t i a l l y  a l l  
t e r r e s t r i a l  v e g e t a t i o n  and d e s t r u c t i o n  o f  i t s  va lue  f o r  
a g r i c u l t u r a l  purposes"  

The motion c a r r i e d  wi th  Sena tor  Crippen v o t i n g  i n  oppos i t i on .  

M r .  Pe tesch  s t a t e d  t h e  n e x t  i s s u e  i s  t h e  d e f i n i t i o n  o f  
r e c r e a t i o n a l  use. A sugges t ion  was made t o  s t r i k e  "hunt ing"  
e n t i r e l y  and another  sugges t ion  s t r u c k  "hunt ing"  and i n s e r t e d  
"water-fowling." M r .  Pe t e sch  reminded t h e  committee it had 
a l r e a d y  p r o h i b i t e d  t h e s e  u s e s  w i thou t  landowner permiss ion.  
Sena tor  Crippen s t a t e d  i f  you ban hunt ing ,  t hen  you a r e  
banning hunt ing  on t h e  Big Horn, Yellowstone,  and t h e  
Missour i .  M r .  Pe tesch  s t a t e d  t h e  Wyoming c a s e  inc luded  
hunt ing w i t h i n  r e c r e a t i o n a l  uses .  Sena tor  Ga l t  moved t h a t  
hunt ing be s t r u c k  from l i n e  18 ,  page 3. H i s  motion was 
made on t h e  grounds it i s  n o t  a  wate r  s p o r t .  Sena to r  Crippen 
s t a t e d  you a r e  then e l i m i n a t i n g  hunt ing  on t h e  l a k e s .  The 
motion f a i l e d ,  w i th  Sena tor  G a l t  v o t i n g  i n  favor .  

M r .  Pe tesch  s t a t e d  i n  t h e  same d e f i n i t i o n  t h e r e  a r e  sugges t ions  
t o  r e i n s e r t  t h e  s t r i c k e n  language on page 3 ,  l i n e s  2 3  and 2 4 .  
Sena tor  Towe s t a t e d  t h a t  i s  unnecessary,  because it i s  i n - t h e  
d e f i n i t i o n  of  s u r f a c e  wate rs .  M r .  Pe t e sch  s t a t e d  t h e  committee 
s t i l l  had t o  d e a l  w i th  t h e  i s s u e s  of po r t age  and p r e s c r i p t i v e  
easement problems. Chairman Ye l lowta i l  t h e n  sugges ted  t h e  
subcommittee r e c e s s  and reconvene i t s  hear inq  on ano the r  
evening.  

There being no f u r t h e r  bus ines s  t o  come b e f o r e  t h e  subcommittee, 
t h e  meeting was adjourned a t  9:30 p.m. 

\ 

LLA!LL- P 
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N O R T H E R N  PLAINS RESOURCE COUNCIL (j 
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Field Office 
Ebx 858 
Helena, MT 59624 
(406) 4-434965 

March 13, 1985 

Senator Joe Mazurek, Chairman 
Senate Judiciary Committee 
Capitol Station 
Helena, MT 59620 

Main Office 
419 Stapleton Building 
Billings, MT 59101 
(406) 2481 154 

Field Office 
Box 886 
Glendive, MT 59330 
(406) 365-2525 

SEflATE JUDICIARY COMMInEE 
EXH!BiT NO. h 3 # - 
DATE 031785 - 
BlU HO 96 2 6  

Dear Senator Mazurek and Members of the Committee, 

On Friday, March 8, representatives from two NPRC affiliates testified in 
opposition to HB265. One affiliate, the Stillwater Protective Association (SPA), 
offered amendments in four areas: portage, surface water definition, land-based 
activities, and ordinary high-water mark definition. 

Since that hearing, NPRC's executive committee voted to support, as a Council 
position, the position of the affiliates and the amendments offered by SPA. Our 
members are deeply concerned about how any bill coming from this legislature will 
affect the relationship between landowner and recreationist. It is essential that 
we maintain that good relationship by taking steps to protect the privacy and 
safety of the landowner, and the landowner's ability to do business, while at the 
same time allowing recreationists to enjoy the use of the waters in the state. 

The.fundamenta1 disageements over HB 265 seem to revolve around the interpretations 
of the Supreme Court decisions, and the breadth of activities allowed under those 
decisions, including the distinction between land-based and water-based activities. 
These amendments reflect our members concerns and interpretations of the decisions. 
These concerns are not isolated to a particular group within ~ R C ,  but have been 
expressed by members throughout the state, including eastern Montana. 

These amendments reflect a sincere desire on the part of our Council to avoid 
conflict, and to address the areas where we see the potential for misunderstanding 
or abuse. We know that the road to this point has been difficult, and we 
appreciate your time and work on this bill. It's an important issue for many of 
our members, and we would be glad to work with you on the bill, and particularly 
on the suggested amendments. 

Sincerely, 

Jeanne-Marie Souvigney 
NPRC Staff I 



AMENDMENTS TO HB 265 
- .  

s u b m i t t e d  by  t h e  S t i l l w a t e r  P r o t e c t i v e  Ass?: 

and t h e  N o r t h e r n  P l a i n s  Resource  C o u n c i l  
I 

1. P o r t a g e  
0 

I 
I 

S e c t i n n  1 ( I ) ,  page  1, l i n e  1 9  . I 

8 I t h e  w a t e r ,  ar-a-natate~-ebjeet-ift-et-e~e~.-e-wute~-bedy-which ..." 
and l i n e s  23-24 

I 

" o b s t a c l e  f o  t h e  n a t u r a l  f iow o f  w a t e r  et-a-neeate3-ebjeef-within-ttte 
I .  

et$i~a~y-high-we~et-matk-e~-~t-~~fe~m.~~ 

S e c t i o n  3  ( I ) ,  page  7 ,  l i n e  15  

" o r d i n a r y  h igh-water  mark, p o r t a g e  around a r t i f i c i a l  b a r r i e r s  i n  t h e "  

S e c t i o n  3  (3 )  ( a ) ,  page  8 ,  l i n e  1 
I 1  a  p o r t a g e  r o u t e  a round  o r  o v e r  a a n  a r t i f i c i a l  b a r r i e r  may" i 

S e c t i o n  3  ( 3 ) ( c ) .  page 8 ,  l i n e s  12-13 I 
/,-- -.. , _ 

I t  
i 

t h e  b a r r i e r  and t h e  a d j o i n i n g  l a n d  t o  d e t e r m i n e  - i f  a rea9enebiie-and 

aa4e p o r t a g e  r o u t e  Is n c c c s s a r y  .. -- i 

S e c t i o n  3  ( 3 ) ( d ) ,  page 8 ,  l i n e  15-16 I 

" S u p e r v i s o r s  s h a l l  make a wr- i t td l .  f i n d i n g  o f  e k e - m e s t - e p p ~ e p ~ i u t e  

w h e t h e r  a  p o r t a g e  r o u t e  is needed and t h e  most a p p r o p r i a t e  r o u t e  i f  

i f  one  i s  n e c e s s a r y "  

S e c t i o n  3 (3)  ( e )  , page  8 ,  l i n e  21  
I I  c o s t  o f  e s t a b l i s h i n g  a  p o r t a g e  r o u t e  a round n e t a r e l  e x i s t i n g  a r t i f i c i a l  

b a r r i e r s "  

2 .  S u r f a c e  Water  . -., 

S e c t i o n  1 ( l o ) ,  page  4 ,  l i n e s  21-24 s t r i k e  
- -- .. . __-- --- -. 

S e c t i o n  1 ( 8 ) ,  page  3 ,  l i n e s  23-24 

"or  i n c i d e n t a l  u s e s ,  w i t h i n  t h e  o r d i n a r y  h i g h  w a t e r  mark o f  t h e  w a t e r s "  
-. . .- - -. 

3 .  Laird-based A c t i v i c i e s  -- -- 
S e c t i o n  1  ( 8 ) ,  page  3 ,  l i n e  18  

I I s u r f a c e  w a t e r s :  f i s h i n g ,  hanrlrtg, swimming, f l o a t i n g "  

S e c t i o n  2  ( 2 ) ( d ) ,  page 6 ,  l i n e  3  

"big-game h u n t i n g "  

S e c t i o n  2 ( I ) ,  page  5 ,  l i n e  2  

" ~ u b s e ~ t i o n s  ( 2 )  threugh-f  43 and (3 ) "  

S e c t i o n  2  ( 3 ) ,  page  6 ,  l i n e  4 - 6 ,  s t r i k e  

l i n e  7 - change  (A) t o  (E) 

l i n e  8  - change  (U) t o  (I.') 

l i n e  1 1  - change  (C) t o  (GI 

I 

I 
I 

SENATE 'JUDICIARY COMMITTEE 
EXHIBIT NO. 

- 
DA'iE 0327% 
BILL NO. 148 Z d 5  4 _ ..-- 



line 13 - change (4)  to (3) 

line 17 - change (5) to ( 4 )  

-section 2  ( 2 ) ( b ) ,  page 5 ,  line 23-24 I 

"pond or other private inpoundment ged-by a~-intetmiteenely-fZewing 

n~eu~e3-wuee~eeurse"  a 

4. Ordinary 1:igll-Water Mark 

Crction 1(7), page 3, lines 8-16, strike and substitute with the language 

o f  Senate Bill 418 in its entirety. 
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The second meet ing  o f  t h e  S e n a t e  J u d i c i a r y  Subcommittee o n  
St ream Access was c a l l e d  t o  c r d e r  a t  7:07 p.m. on March 1 8 ,  
1985,  by Subcommittee Chairman B i l l  Y e l l o w t a i l  i n  Room 325 o f  
t h e  S t a t e  C a p i t o l .  

ROLL CALL: A l l  subcommittee members w e r e  p r e s e n t .  

FURTHER CONSIDERATION OF HB 265 :  S e n a t o r  Cr ippen  s u g g e s t e d  
t h e  subcommittee r e t u r n  t o  t h e  a r e a  of  c l a s s i f i c a t i o n  of  w a t e r s .  
A s  was t e s t i f i e d  i n  t h e  J u d i c i a r y  Commit tee ' s  i n i t i a l  h e a r i n g ,  
t h i s  b i l l  n o t  o n l y  p e r t a i n s  t o  t h e  r i v e r s  and s t r e a m s  i n  t h e  
s t a te ,  b u t  a l s o  t o  a l l  s u r f a c e  v ia ters  and t h a t  i n c l u d e s  l a k e s .  
T h a t  f a c t  r e a l l y  i s n ' t  known a l l  t h a t  w e l l  t o  t h e  g e n e r a l  
p u b l i c .  H e  asked as t h e  o r g i n a l  b i l l  came o u t  what it would 
do t o  t h e  p r o p e r t y  owner who might  have  a  c a b i n  f r o n t i n g  a  
l a k e .  Did t h e  supreme.. c o u r t  i n t e n d  someone c o u l d  p u l l  up 
w i t h  a  b o a t  o n t o  a  beach and camp? T h a t  i s  a n  a r e a  t h a t  h a s  
t o  b e  a d d r e s s e d .  W e  a l s o  have  a custom and usage  s i t u a t i o n .  
W e  have  a  number of  l a r g e  r i v e r s  i n  t h e  s t a t e .  On t h e  o t h e r  
end o f  t h e  spect rum i s  a  s m a l l e r  s t r e a m  t h a t  meanders t h r o u g h  
a farmland o r  r a n c h l a n d  a r e a  and i s  p r i m a r i l y  f o r  a n g l i n g ,  
where t h e r e  i s  v e r y  l i t t l e  d i s t i n c t i o n  between t h e  h i g h  w a t e r  
mark and t h e  low w a t e r  mark. S e n a t o r  Towe s u g g e s t e d  t h e  sub- 
committee r e t u r n  t o  C l a s s  I and C l a s s  I1 w a t e r s .  S e n a t o r  
Cr ippen s t a t e d  h e  even h a s  a q u e s t i o n  w i t h  t h e  Class I and 
C l a s s  I1 w a t e r s .  H e  d o e s n ' t  know i f  t h e  p u b l i c  wan t s  a  
broad use of surface w a t e r s .  Class I w a t e r s  by t h e i r  d e f i n i -  
t i o n  i n c l u d e d  a l l  n a v i g a b l e  l a k e s .  S e n a t o r  G a l t  s t a t e d  t h e r e  
i s  no d o u b t  b u t  t h a t  C l a s s  I w a t e r s  i n c l u d e s  l a k e s  because  
most have a l r e a d y  been d e c l a r e d  n a v i g a b l e .  S e n a t o r  Y e l l o w t a i l  
s t a t e d  t h e  d e f i n i t i o n  of  s u r f a c e  w a t e r s  a s  r e a d  l i t e r a l l y  
p r o b a b l y  would i n c l u d e  l a k e s .  S e n a t o r  Towe f e l t  much o f  t h e  
need f o r  do ing  a s  S e n a t o r  Cr ippen h a s  s u g g e s t e d  depends  on  
how w e  h a n d l e  what i s  o r  i s  n o t  p r o h i b i t e d .  He h a s  a  number 
o f  s u g g e s t i o n s  he wants  t o  p r e s e n t  i n  t h a t  a r e a .  S e n a t o r  G a l t  
a sked  i f  w e  were t h e n  s a y i n g  t h a t  w e  d o n ' t  s t a r t  where w e  
l e f t  o f f  t h e  o t h e r  evening and you a r e  s u g g e s t i n g  w e  s t a r t  a l l  
o v e r  a g a i n .  M r .  P e t e s c h  r e p l i e d  w e  had j u s t  f i n i s h e d  t h e  
r e c r e a t i o n a l  use  s e c t i o n  on  t h e  bot tom o f  page 3 .  S e n a t o r  
Towe s t a t e d  he wants  t o  g o  back,  b e c a u s e  i t  has  been c a l l e d  
t o  h i s  a t t e n t i o n  t h e r e  may be  a n  u n i n t e n t i o n a l  problem i n  t h e  
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d e f i n i t i o n  of o r d i n a r y  h i g h  w a t e r  mark. I n  t h e  d e f i n i t i o n  o f  
"and d e s t r u c t i o n  o f  i t s  v a l u e  f o r  a g r i c u l t u r a l  p u r p o s e s , "  
someone s a i d  it c o u l d  mean c a t t l e  coming down t o  t h e  bank and 
u s i n g  t h e  wa te r  f o r  purposes  of w a t e r i n g  t h e  s t o c k .  S e n a t o r  
G a l t  r e p l i e d  he  had n o t  t h o u g h t  of  it t h a t  way. C a t t l e  i s  a 
d i f f e r e n t  t h i n g  t h a n  a g r i c u l t n r e .  A g r i c u l t u r e  i s  growing 
s o n e t h i n g  from t h e  ground. S e n a t o r  Towe asked i f  t h e r e  were  
any o b j e c t i o n  t o  c l a r i f y i n g  t h e  l a n g u a g e ,  such a s  s t a t i n g  
" t h e  d e s t r u c t i o n  o f  i t s  v a l u e  f o r  a g r i c u l t u r a l  purposes  e x c e p t  
f o r  w a t e r i n g  l i v e s t o c k . "  Ron Waterman p o i n t e d  o u t  w i t h  
r e f e r e n c e  t o  t h e  language you a r e  s t r u g g l i n g  w i t h ,  he would 
t u r n  t h e  subcommittee back t o  t h e  l a n g u a g e  t h a t  was amended 
and a d d r e s s e s  v e r y  r e a l i s t i c a l l y  t h e  i s s u e s  you r a i s e d .  
S e n a t o r  G a l t  s t a t e d  when you t a l k  a b o u t  a n  a g r i c u l t u r a l  c r o p ,  
you a r e  t a l k i n g  a b o u t  something t h a t  i s  grown from t h e  l a n d ,  
and t h e  w a t e r i n g  o f  c a t t l e  i s  a n  e n t i r e l y  d i f f e r e n t  s c i e n c e .  
Crop means something t h a t  c a n  b e  h a r v e s t e d  from t h e  l a n d .  
S e n a t o r  Towe s t a t e d  t h e  comment you used was growing t h i n g s .  
Why c a n ' t  w e  u s e  t h e  word " c r o p . "  S e n a t o r  G a l t  s t a t e d  it i s  
a n  economic t h i n g  from t h e  l a n d ;  it i s  something you s e l l .  
S e n a t o r  Towe sugges ted  " d e s t r u c t i o n  o f  t h e  l a n d  f o g  growing 

I any a g r i c u l t u r a l  produce."  M r .  Waterman s t a t e d  s i n c e  we a r e  
s e a r c h i n g  f o r  words t o  s u b s t i t u t e  f o r  " a g r i c u l t u r a l  c r o p  
v a l u e , "  i t  was p o i n t e d  o u t  by t h e  Cowbelles  t h a t  f o r  many 
members of  t h e  l i v e s t o c k  i n d u s t r y ,  s t o c k  i s  a  c rop .  H e  
sugges ted  t h e  words " l a c k  o f  a g r i c u l t u r a l  v e g e t a t i v e  v a l u e s . "  
S e n a t o r  Towe moved t h a t  t h e  d e f i n i t i o n  be  amended t o  s t r i k e  
t h e  words " a g r i c u l t u r a l  purgoses"  and i n s e r t  " d e s t r u c t i o n  o f  
i t s  a g r i c u l t u r a l  v e g e t a t i v e  v a l u e . "  S e n a t o r  Cr ippen  s t a t e d .  
t h a t  may b e  f i n e  f o r  u s  t o  f i g u r e  o u t ,  b u t  it w i l l  t a k e  a 
P h i l a d e l p h i a  lawyer t o  f i g u r e  o u t  o r d i n a r y  h i g h  w a t e r  mark. 
L e t ' s  u s e  t h a t  a s  a  g u i d e l i n e  and t h e n  come back and r e d e f i n e  
it l a t e r .  The motion t o  amend t h e  d e f i n i t i o n  o f  o r d i n a r y  h i g h  
wa te r  mark c a r r i e d  unanimously. 

S e n a t o r  Towe t h e n  s u g g e s t e d  t h e  subcommittee s t a r t  on s e c t i o n  
2 ,  which i s  t h e  u s e  s e c t i o n  i t s e l f .  He wanted t o  make a  
s u g g e s t i o n  on  b i g  game h u n t i n g .  H e  wants  t o  add t h e  words 
" e x c e p t  longbow and sho tgun ,  p rov ided  i t  i s  n o t  w i t h i n  500  f e e t  
of  h a b i t a b l e  b u i l d i n g s . "  X r .  P e t e s c h  s t a t e d  a n  amendment was 
s u g g e s t e d  t h a t  would i n c l u d e  b l a c k  powder g a n s .  S e n a t o r  

. . Crippen responded you a r e  go ing  t o  have t o  have p e r n i s s i o n .  
He asked  D i r e c t o r  J i m  Flynn i f  w e  i n c l u d e  b i g  game h u n t i n g  
i n  h e r e  o r  made t h a t  e x c l u s i o n ,  would he f e e l  t h e  spor tsmen 
would s t i l l  have t o  o b t a i n  p e r m i s s i o n  from t h e  a d j o i n i n g  
landowner,  because  you a r e  on t h e  l a n d o w n e r ' s  p r o p e r t y .  S e n a t o r  

I Crippen s t a t e d  w e  have a law on t h e  books t h a t  s a y s  you must  
g e t  p e r m i s s i o n  now. He asked  i f  t h e  r e c r e a t i o n i s t s  would b e  
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v i o l a t i n g  i t  i f  t h e y  s t e p p e d  on t h e  bank now. J i m  F l y n n ,  
D i r e c t o r ,  Department o f  F i s h ,  W i l d l i f e  and P a r k s ,  responded 
i f  t h e  i n d i v i d u a l  w e r e  on t h e  s t reambed and were h u n t i n g  
w i t h  a  longbow o r  muzz le loader ,  h e  would assume t h e y  w e r e  
n o t  i n  t r e s p z c s .  S e n a t o r  Cr ippen asked what t h e  d i f f e r e n c e  
was i f  you a r e  h u n t i n g ,  you a r e  h u n t i n g .  M r .  F lynn responded 
i f  you excluded h u n t i n g  between t h e  h i g h  w a t e r  mark e x c e p t  
w i t h  t h e  u s e  of  a  longbow o r  muzz le loader  t h e n  you a r e  s a y i n g  
it i l l e g a l  t o  u s e  a n y t h i n g  else e x c e p t  t h o s e  two weapons. 

S e n a t o r  G a l t  p o i n t e d  o u t  t h e  p r e s e n t  l aw s a y s  t h e  l a n d  i s  
owned between t h e  low w a t e r  marks o f  a  n a v i g a b l e  r i v e r  by 
t h e  s t a t e .  M r .  F lynn  s t a t e d  t h a t  i s  c o r r e c t .  S e n a t o r  G s l t  
asked how you j u s t i f y  someone's h u n t i n g  up t o  t h e  h i g h  w a t e r  
mark n o t  be ing  t r e s p a s s .  M r .  Flynn s t a t e d  i t  i s  h i s  under-  
s t a n d i n g  t h a t  i s  what t h e  supreme c o u r t  d e c i s i o n s  a d d r e s s e d .  
Without  HB 265  and t h e  l anguage  amended a t  t h e  f i r s t  sub- 
committee mee t ing ,  it i s  h i g h l y  d e b a t a b l e ,  and i t  would seem 
t o  h i n  t h e  supreme c o u r t  d e c i s i o n s  would a l l o w  b i g  game h u n t i n g  
w i t h i n  t h e  h igh  w a t e r  marks. S e n a t o r  G a l t  s t a t e d  on non- 
n a v i g a b l e  s t r e a m s ,  it s a y s  t h e  landowner owns t h e  l a n d  t o  
t h e  middle  of  t h e  s t r eam.  H e  t h e n  asked  if t h e y  c o u l d  h u n t  
on t h a t  p r o p e r t y .  M r .  F lynn s t a t e d  it i s  h i s  u n d e r s t a n d i n g  
t h e  c o u r t  a a i d  between t h e  h i g h  w a t e r  marks r e c r e a t i o n a l  
u s e  w a s  a l l o w e d ,  and it had no r e l a t i o n s h i p  t o  who owned t h e  
l a n d  under  t h e  s t r eam.  S e n a t o r  G a l t  asked if t h i s  meant h e  
would have  t o  h u n t  and r e t r i e v e  b i g  game between t h e  h i g h  
w a t e r  marks. M r .  F lynn responded y e s ;  a n y t h i n g  t h a t  happened 
above t h a t  would have t o  b e  w i t h  t h e  l andowner ' s  p e r m i s s i o n .  
S e n a t o r  G a l t  asked i f  a  h u n t e r  g o t  game and i t  went on p r i v a t e  
p r o p e r t y  and he  c o u l d n ' t  r e t r i e v e  i t ,  would he  b e  g u i l t y  of 
a b u s i n g  game. M r .  F lynn s t a t e d  i f  t h e  i n d i v i d u a l  went t o  
t h e  landowner and w a s  r e f u s e d  p e r m i s s i o n ,  t h a t  would impac t  
t h e  s i t u a t i o n .  

S e n a t o r  Cr ippen asked  i f  t h e  depar tment  had embarked on a 
program t o  t r y  and c r e a t e  a n  a tmosphere  o f  good w i l l  between 
t h e  landowners and t h e  sportsmen.  M r .  F lynn  responded y e s ,  
t h a t  h a s  been an  e f f o r t  t h a t  h a s  been o c c u r r i n g  f o r  t h e  l a s t  
f o u r  y e a r s  o f  t h i s  a d m i n i s t r a t i o n .  S e n a t o r  Cr ippen  s t a t e d  
t h a t  prcqram i s  beg inn ing  t o  b e a r  some f r . u i t .  H i s  concern  
i s  i f  w e  a l l o w  b i g  g a a e  h u n t i n g  on a l l  w a t e r s ,  t h a t  w i l l  
i n c l u d e  F i s h t a i l  Creek and t h e  s m a l l e r  s t r e a m s  g o i n g  t h r o u g h  
a  f a r m e r ' s  p a s t u r e .  I f  w e  a l lowed t h a t ,  w e  would be  d o i n g  
a g r e a t  d i s s e r v i c e t o  t h e  s p o r t i n g  p u b l i c ,  and t h a t  would go  
a  long  way t o  d e s t r o y i n g  a  r e l a t i o n s h i p  w e  a r e  a t t e m p t i n g  
t o  b u i l d .  
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S e n a t o r  Cr ippen s t a t e d  g e t t i n g  i n t o  t h e  a r e a  of c l a s s i f i c a t i o n  
of w a t e r s ,  on t h e  Yel lowstone  R i v e r ,  if you a r e  on  t h e  bank,  
d u r i n g  h u n t i n g  s e a s o n ,  t h e r e  i s  a  l o t  of s p a c e  between t h e  
low w a t e r  mark and t h e  h i g h  w a t e r  mark. I n  t h a t  a r e a ,  maybe 
you c o u l d  s a y  you can  a l l o w  t h i s  t y p e  of  h u n t i n g .  But u s i n g  
t h a t  i n s t a n c e  on a s m a l l e r  s t r e a m  s u c h  as t h e  Rosebud R i v e r ,  
where t h e r e  a r e  c a b i n  s i tes around,  he  f e l t  would b e  a 
d i f f e r e n t  s i t u a t i o n .  One c o u l d  a p p l y  i n  o n e ,  and w e  would b e  
b e t t e r  o f f  n o t  t o  have h u n t i n g  on t h e  o t h e r s .  M r .  F lynn 
s t a t e d  it i s  h i s  u n d e r s t a n d i n g  t h a t  i s  t h e  way HB 265 was 
e i g h t  o r  n i n e  days  ago. Dan Heinz ,  Montana W i l d l i f e  F e d e r a t i o n ,  
wanted t o  a l l o w  h u n t i n g  on  l a r g e r  s t r e a m s  w i t h  s h o r t  r a n g e  
weapons. 

M r .  Waterman s t a t e d  a g r e a t  d e a l  o f  e f f o r t  h a s  gone i n t o  
f i n d i n g  a compromise. T h i s  i s s u e  was o n e  which consumed f o u r  
o r  f i v e  h o u r s  one  even ing ,  and it was f i n a l l y  r e s o l v e d  i n  t h e  
manner HB 265 came a c r o s s  t o  t h e  S e n a t e  committee-- the two 
c l a s s i f i c a t i o n s  w i t h  no b i g  game h u n t i n g  on  s m a l l e r  s t r e a m s .  
There  was a r e c o g n i t i o n  t h e r e  were a number of  problems w i t h  

1 it, b u t  t h e r e  was no need t o  c r e a t e  a d d i t i o n a l  problems.  
Allowing t h e s e  t y p e s  o f  weapons t o  b e  u s e d ,  even o n  t h e  
l a r g e r  s t r e a m s ,  ends up w i t h  t h e  l i k e l i h o o d  o f  i n c i d e n t a l  
t r e s p a s s .  I t  i s  a n  i n v i t a t i o n  t o  t r e s p a s s  which shou ld  n o t  
b e  ex tended  under  t h e  c i r c u m s t a n c e s .  

Conrad F r e d e r i c k s  s t a t e d  t h e  Cur ran  and H i l d r e t h  d e c i s i o n s  
s a i d  t h e  waters o f  t h i s  s ta te  t h a t  are c a p a b l e  o f  r e c r e a t i o n a l  
u s e  c a n  b e  used f o r  t h a t  purpose .  To s a y  t h a t  t h o s e  d e c i s i o n s  
con templa ted  o r  impl ied  b i g  game h u n t i n g  i s  go ing  o u t s i d e  t h e  
d e c i s i o n s .  Peop le  d o n ' t  h u n t  b i g  game a n i m a l s  i n  t h e  w a t e r  
l i k e  t h e y  do ducks.  

S e n a t o r  Towe went one  s t e p  f u r t h e r  and a s k e d  a b o u t  one  o t h e r  
e x c e p t i o n .  H e  a sked  i f  w e  shou ld  j u s t  r e s t a t e  t h e  c u r r e n t  
l aw,  b i g  game h u n t i n g  " e x c e p t  on s u r f a c e  w a t e r s  a d j a c e n t  t o  
p u b l i c l y  owned i s l a n d s  o r  o t h e r  l a n d s  where h u n t i n g  i s  
p e r m i t t e d . "  M r .  Waterman responded t h e  l anguage  t h a t  S e n a t o r  
Towe i s  p ropos ing  i s  s u b s t a n t i a l l y  a  r e s t a t e m e n t  of  p r e s e n t  
law,  b e c a u s e  i f  t h e s e  were p u b l i c  l a n d s ,  t h e  p e r m i s s i o n  i s  
ex tended .  However, i f  you do t h a t  e m p h a t i c a l l y ,  what you 
a r e  d o i n g  i s  s a y i n g  a s  a  m a t t e r  o f  l a w ,  t h o s e  w a t e r s  c a n  
never  b e  c l o s e d  by t h e  d e p a r t m e n t ,  which h a s  r e g u l a t o r y  
a u t h o r i t y  o v e r  them. S e n a t o r  Towe asked  a b o u t  u s i n g  t h e  l a n d  
between t h e  h igh  wa te r  mark and t h e  low w a t e r  mark. H e  a sked  

, if t h e r e  w e r e  any q u e s t i o n  o r  doub t  a b o u t  it a t  t h e  p r e s e n t  
i time i n  t h e  e x i s t i n g  law,  t h a t  t h e r e  were a r i g h t  t o  h u n t  on 

a d j a c e n t  l a n d s  and p u b l i c l y  owned i s l a n d s .  Plr. Watermar.. d i d  
n o t  t h i n k  so .  
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P h i l  S t rope  s t a t e d  he would l i k e  t o  s e e  t h e  subcommittee r e f e r  
t o  Sec t ion  70-16-201, MCA. The p u b l i c  a l r e a d y  owns t h e  l a n d ,  
such a s  an i s l a n d .  If i t ' s  t h e  d e c i s i o n  o f  t h e  committee 
t h a t  p u b l i c  land should be open t o  b i g  game hunt ing  f o r  bow 
and arrow, then  it i s  under t h e  o l d  law, t h e  o l d  1895 s t a t u t e ,  
open. I n  t h e  a r e a  where p r i v a t e  persons  own t h e  land a d j a c e n t  
t o  t h e  wate rs ,  Sec t ion  70-16-201, MCA, s t a t e s  a p r i v a t e  
person ad j acen t  t o  any s t ream o r  l a k e  has  t h e  r i g h t  t o  c o n t r o l  
it down t o  t h e  low water  mark. I n  t h e  c a s e  where t h e  p u b l i c  
owns i t ,  they  can determine how they  want t o  c o n t r o l  it. Y r .  
S t rope  th inks  t h e  committee should go t o  page 4 and make i t s  
de te rmina t ion  a s  t o  t h e  d e f i n i t i o n  of  s u r f a c e  water .  Without 
dec id ing  what s u r f a c e  water  means, you d o n ' t  know what can be  
done between t h e  h igh  and low water  marks. Sena tor  Towe 
s t a t e d  t h e r e  may be some m e r i t  i n  adding it f o r  c l a r i f i c a t i o n  
purposes.  Senator  Crippen f e l t  t h e  Curran and H i l d r e t h  
d e c i s i o n s  p e r t a i n  t o  those .  Senator  Towe f e l t  t h e  i s s u e s  
were h o t l y  d i spu ted  a t  t h i s  p o i n t .  Sena tor  Cri?pen moved 
t h a t  w e  l e a v e  i t  as i t  and have b i g  game hunt ing  excluded.  
Sena tor  Towe suggested t h a t  i s s u e  b e  s e t  a s i d e  and t h e  sub- 
committee come back t o  it l a t e r .  Sena tor  Crippen withdrew 
h i s  motion. 

Sena tor  Crippen asked i f  subsec t ion  ( B )  on page 5 took i n t o  
c o n s i d e r a t i o n  s t o c k  ponds being f looded  by a n  underground s t ream 
o r  by a c a n a l  p rope r ty  dug by an  owner and i s  being f e d  by 
t h a t .  M r .  Pe tesch  suggested t h e  s en t ence  be  amended t o  
i n c l u d e  t h e  word " p r i v a t e " ;  i t  would then  r e a d  "o r  o t h e r  
p r i v a t e  impoundment." M r .  Waterman s t a t e d  t h e y  p u t  t h i s  
language i n  wi th  r e s p e c t  t o  t h e  i n t e r m i t t e n t l y  f lowing w a t e r -  
course-- t h e  s t ream t h a t  w a s  n o t  f lowing on a year-round 
b a s i s .  They d i d  no t  contemplate a pond f e d  by a s p r i n g  o r  a 
c a n a l  i f  i t  were done i n  a n  i n t e r m i t t e n t  manner. By i n s e r t i n g  
p r i v a t e  impoundment, i t  seems you may have a problem wi th  
r e f e r e n c e  t o  t hose  impoundments on t h e  Missour i  River behind 
The Montana Power Company dams. H e  d o e s n ' t  t h i n k  it was t h e  
i n t e n t i o n  t h e  pub l i c  could n o t  u s e  t h e  waters behind t h e  Power 
Company dams. The i r  l i c e n s e s  r e q u i r e d  t h o s e  open usages.  
M r .  Waterman suggested it be amended by s t a t i n g  " p r i v a t e  
impoundments except  t hose  l i c e n s e s  by t h e  F e d e r a l  Power U s e  
Act ."  Sc,?ator Towe asked how you t h e n  a d d r e s s  t h e  q u e s t i o n  
t h a t  t h e  Mar t insda le  r e s e r v o i r  i s  a p u b l i c  impoundment f ed  by 
a dam. I t  d o e s n ' t  s ay  p r i v a t e  u n l e s s  we p u t  t h e  word i n .  M r .  
S t rope  s t a t e d  he i s  no t  s u r e  whether i t  has  improved i t  o r  no t .  
H e  would have t o  do some r e s e a r c h  i n t o  t h i s  problem. 
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M r .  Frede r i cks  asked i f  t h e r e  w a s  some way t h e  subcommittee 
could add res s  t h e  s i t u a t i o n  of  o f f  s t ream s t o r a g e .  That  
would be covered under t h e  d i v e r t e d  away language.  Sena tor  
Towe responded yes .  B i l l  Morr is  wondered about  t h e  smal l  
s t reams t h a t  a r e  j u s t  a d r i b b l e  b u t  n o t  enough t o  be  c a l l e d  
i n t e r m i t t e n t .  They have s p e n t  a l o t  of money t o  b u i l d  a 
p r i v a t e  dam. H e  would be  perplexed t o  have them opened up 
f o r  p u b l i c  f i s h i n g .  M r .  Waterman r e p l i e d  wi th  r e f e r e n c e  t o  
t h e  i s s u e  of  t h e  smal l  s t ream t h a t  i s  c o n s i s t e n t l y  f lowing 
and n o t  i n t e r m i t t e n t ,  t h e  language of  t h e  c o u r t  i s  t h e  language 
we must g i v e  credence t o  and t h a t  i s  t h e  d e f i n i t i o n  of s u r f a c e  
wate rs .  The impoundment would be  accep tab le .  With r e s p e c t  
t o  t h o s e  ponds which have been s e p a r a t e l y  l i c e n s e d ,  t h a t  i s  
an  i s s u e  which they  have n o t  addressed .  H e  f e l t  t h e  language 
could go on t o  say "o r  ponds l i c e n s e d  by t h e  commission." 
M r .  Morr is  f e l t  t h a t  add res se s  t h a t  i s s u e ,  b u t  a l s o  f e l t  it 
went beyond, i n  h i s  view, t h e  supreme c o u r t ' s  p o s t u r e  on 
t h i s .  Senator  Towe s t a t e d  what he was sugges t ing  was t r y i n g  
t o  p r o t e c t  what you are ask ing  f o r .  M r .  Morr is  s t a t e d  i t  i s  
n o t  remove2 from t h e  watershed;  you could have t r o u b l e  w i t h  
water  r i g h t s .  Senator  G a l t  moved t h a t  t h e  s en t ence  be amended 
t o  r ead  " t h e  r e c r e a t i o n a l  u s e  of s u r f a c e  wate rs  i n  a s t o c k  
pond o r  o t h e r  p r i v a t e  impoundment f e d  by an  i n t e r m i t t e n t  o r  
f lowing n a t u r a l  watercourse ."  M r .  Waterman r e p l i e d  i f  you 
a c c e p t  t h a t  language,  you a r e  a t  odds w i t h  t h e  concept  of 
p u b l i c  water  i n  Curran and H i l d r e t h .  Tha t  language would 
n o t  add res s  t h e  i s s u e  r a i s e d  by M r .  Morr is .  M r .  S t rope  
commented i f  you would look  on page 4 t o  t h e  d e f i n i t i o n  as it 
now s t a n d s  under s u r f a c e  wa te r ,  it u s e s  t h e  words " a 
n a t u r a l  wate r  body." I f  you r e t a i n  s u r f a c e  water  i n  your 
d e f i n i t i o n  then  when you go t o  your p r o h i b i t i o n  s e c t i o n ,  you 
would come very c l o s e  t o  Senator  G a l t ' s  p roposa l  on page 4 
i f  you say  t h a t  one o f  t h e  i n g r e d i e n t s  of  t h e  s u r f a c e  wate r  
d e f i n i t i o n  i s  it m u s t  be a n a t u r a l  w a t e r  body. Then a 
cont inuous ly  f lowing s t ream would be  a n a t u r a l  water  body. 
M r .  Pe tesch  commented t h a t  i f  t h i s  were a ve ry  smal l  s t ream,  
i n  o r d e r  t o  g e t  a c c e s s ,  you have t o  s t a y  w i t h i n  t h e  h igh  wate r  
mark t o  g e t  t o  t h e  s t ream t o  beg in  wi th .  H e  a l s o  po in ted  
o u t  you can p e t i t i o n  t h e  F i s h  and Game Commission t o  r e s t r i c t  
use  of  wate rs .  Sena tor  Towe r e p l i e d  he would oppose t h a t .  
He would no t  have any o b j e c t i o n  t o  l e a v i n g  "o r  one l i c e n s e d  
f o r  p r i v a t e  use  by t h e  commission" o r  j u s t  p u t  i n  " p r i v a t e "  
so  M r .  Morris  could g e t  a r e s t r i c t i o n  f o r  h i s  use .  

Sena tor  Crippen suggested t h a t  t h e  s en t ence  be amended t o  
r ead  " t h e  r e c r e a t i o n a l  use  of s u r f a c e  w a t e r s  i n  a s t o c k  pond 
o r  o t h e r  p r i v a t e  impoundment f e d  by an  i n t e r m i t t e n t  o r  
con t inuous ly  f lowing n a t u r a l  o r  man made water  covrse . "  
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Senator  G a l t  s t a t e d  he would withdraw h i s  amendment i f  
Senator  Crippen made h i s .  Senator  Towe commented t h e  n a t u r a l  
watercourse  on a flowing s t ream i s  r e s t r i c t i n g  i t  f u r t h e r  t han  
you want it t o .  He asked what " p r i v a t e "  meant i n  t h a t  c a s e .  
Does it mean t h e  s t ream were open t o  t h e  p u b l i c  f o r  r e c r e a t i o n a l  
purposed be fo re  he p u t  a  dam i n ,  could he  keep t h e  p u b l i c  
ocf by p u t t i n g  a dam up? He d o e s n ' t  t h i n k  you want t o  do 
t h a t .  He t h i n k s  you should go t o  t h e  F i s h  an3Gme. Commission 
and say  you want t o  p u t  up a dam and c l o s e  i t  t o  t h e  p u b l i c .  
The landowner has  t h e  r i g h t  t o  go t o  t h e  F i s h  and Game 
Commission and ask  t h a t  because t h e r e  i s  a p r i v a t e  impound- 
ment t h a t  S t  be c lo sed .  I f  it i s  i n t e r m i t t e n t ,  t hen  you can  
go ahead and c l o s e  it. Senator  Towe s t a t e d  t h e  e x i s t i n g  
d e f i n i t i o n  perhaps w i t h  t h e  a d d i t i o n  of impoundment i n c l u d e s  
s t o c k  ponds. Most of  t h e s e  k inds  of  impoundments are s t o c k  
ponds. Senator  Towe moved, a s  a  s u b s t i t u t e  motion, t o  i n s e r t  
t h e  word " p r i v a t e "  between t h e  words "other"..!and "impoundment" 
on l i n e  23  of page 5. The motion c a r r i e d  unanimously. 
Sena tor  Towe went on t o  s t a t e  one person has  r a i s e d  t h e  
sugges t ion  of  p u t t i n g  i n  t h e  Sta tement  of  I n t e n t  a t  t h i s  
p o i n t ,  s i n c e  we a r e  r e l y i n g  on t h e  r e g u l a t i o n s  o f  t h e  commissionr 
t h a t  t h e  commission should l i b e r a l l y  look  a t  r e q u e s t s  by 
i n d i v i d u a l s  f o r  p r i v a t e  impoundments of  wate r .  Sena tor  Towe 
s t a t e d  he would l i k e  t o  add a f t e r  ove rn igh t  camping "except  
w i t h i n  5 0 0  ya rds  of any h a b i t a b l e  b u i l d i n g . "  On t h e  b igge r  
streams, w e  might have a b igger  problem p r o h i b i t i n g ~ c a m p i n g  
a l t o g e t h e r .  Sena tor  G a l t  asked i f  t hey  r e a l i z e d  t h e y  a r e  
t a l k i n g  about  p r i v a t e  p rope r ty  on which people  a r e  paying 
t a x e s .  H e  asked i f  t hey  would a l l ow t h e s e  campers on t h e i r  
p r i v a t e  p rope r ty .  Sena tor  Towe s t a t e d  i f  it i s  below t h e  h i g h  
water  mark, he  s u s p e c t s  t h e y  d o n ' t  have a choice .  

Senator  Ye l lowta i l  s t a t e d  he  would l i k e  t o  t r y  t o  g r a s p  once 
a g a i n ,  i n  t h e  c a s e  of nav igab le  s t reams ,  whether t h e  s t a t e  
owns t h e  bed of t h e  nav igab le  s t reams.  Senator  G a l t  responded,  
"Le t  them camp on t h e  bed." Senator  Ye l lowta i l  asked i f  t h e  
s t a t e  owned t h e  bed of t h e  s t ream t o  t h e  h igh  water  mark. 
Sena tor  G a l t  responded no; it owned t h e  bed t o  t h e  low water  
mark.  Senator  Ye l lowta i l  asked what t h e  e f f e c t  would be  o f  
t h e  Big Horn case .  M r .  F r ede r i cks  responded t h e  c o u r t  of  
appea ls  decided t h e  United S t a t e s ,  i n  t r u s t  f o r  t h e  Crow T r i b e ,  
owns t o  t h e  high water  mark because of t h e  n a t u r e  o f  t h e  t r e a t y ,  
and based on t h a t  p a r t i c u l a r  s e t  o f  c i rcumstances ,  t h e  c o u r t  
of  appea l s  decided t h e  f e d e r a l  government does  i n  f a c t  own 
t o  t h e  high water mark i n  t r u s t  f o r  t h e  t r i b e .  I t  is  wi th  
regard  t o  only  t h a t  p a r t i c u l a r  r i v e r  on t h a t  p a r t i c u l a r  
r e s e r v a t i o n .  Senator  G a l t  asked i f  it r e v e r t e d  t o  t h e  s t a t e .  
M r .  Frede r i cks  responded he d i d n ' t  know. The government owns 
between t h e  low and t h e  h igh  water  marks because of t h e  t r e a t y .  
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Senator  Yel lowta i l  s t a t e d  t h e  Big Horn i s  a  s p e c i a l  and unique 
c a s e  and t h e  only  c a s e  i n  which t h e  s t a t e  of Montana c o n t r o l s  
t o  t h e  h igh  water mark. 

Senator  Towe asked if t h e y  had any problems wi th  a t  l e a s t  
going back t o  t h e  d e f i n i t i o n  o f  C l a s s  I wa te r s  i n  subsec t ions  
( a )  , (b )  , o r  ( c )  . Senator  Towe asked i f  t h e  camping p r o v i s i o n  

proposed would be  a c c e p t a b l e  t o  (a), (b )  , and (c) k inds  of  
wate rs .  Senator  G a l t  r e p l i e d  t h e  landowner owns t o  t h e  low 
water  mark even on ( a )  and (b)  wate rs .  Senator  Crippen 
s t a t e d  he tends  t o  a g r e e  on some of t h e  sma l l e r  s t reams.  We 
a r e  t r y i n g  t o  f i n d  a  compromise everyone can l i v e  wi th .  T h i s  
i s  an  a r e a  we might have t o  compromise on. We should keep an  
open mind on what Sena tor  Towe has  s t a t e d ,  which may be p a r t  
o f  a  compromise s i t u a t i o n .  Sena tor  G a l t  asked about  ( c ) .  
Sena tor  Crippen s t a t e d  w e  a r e  t a l k i n g  about  s e c t i o n s  ( a )  and 
(b)  

Senator  Tawe moved t h a t  t h e  bi1.l  be  amended a s  fo l lows:  

Page 6 ,  l i n e  7. 
Following: "CALVPING" 
I n s e r t :  "wi th in  5 0 0  ya rds  o f  any h a b i t a b l e  b u i l d i n g "  

Sena tor  G a l t  po in ted  o u t  i n  t h e  c o n t e x t  of  t h e  b i l l  t h a t  
means on  any s t reams i n  Montana. Sena tor  Towe s t a t e d  w e  have 
t o  add res s  t h a t .  Sena tor  Crippen s t a t e d  w e  can recognize  
t h a t  a s  a  l e g i t i m a t e  purpose on some bod ie s  of water .  Sena tor  
G a l t  s t a t e d  he w i l l  r e s i s t  p u t t i n g  t h a t  i n t c  t h e  b i l l  w i thou t  
any d e f i n i t i o n s .  Sena tor  G a l t  suggested b e f o r e  v o t i n g  on 
t h e  motion we go back t o  s u b s e c t i o n s  ( a )  and ( b ) .  Senator  
Crippen commented, i f  w e  cannot  d i s t i n g u i s h  those  s t r eams ,  
we w i l l  t a k e  t h a t  ou t .  The motion carried, wi th  Senator  
G a l t  vo t ing  i n  oppos i t i on .  

Senator  Towe s t a t e d  he t h i n k s  w e  have t o  add res s  t h e  d r y  
streambed provis ion .  Senator  Towe moved t h a t  w e  add an 
a d d i t i o n a l  subparagraph ( H I  , which would s t a t e  "use  of a  
streambed a s  an avenue f o r  any purpose when it i s  d r y . "  
Sena tor  Ga l t  f e l t  it should be  q u a l i f i e d  n o t  on ly  a s  a  d r y  
streambed wi th  water  on it, it must a l s o  have enough water  
on it t o  have f i s h  h a b i t a t .  Sena tor  Ye l lowta i l  asked i f  
t h a t  wouldn ' t  be covered,  because t h e r e  a r e  no wa te r - r e l a t ed  
a c t i v i t i e s  f e a s i b l e  on t h a t  s t ream.  M r .  Waterman s t a t e d  
a s  a  p o i n t  of proposal  t o  make t h i s  f i t  it i n ,  i t  would be 
b e t t e r  as  a  separately numbered s e c t i o n .  You would n o t  have 
t o  come back l a t e r  i f  you p u t  t h e  c l a s s i f i c a t i o n  back i n .  
Sena tor  Towe asked t h a t  t h e  r e s e a r c h e r  make a no te  of t h a t .  
M r .  Waterman s t a t e d  t h e  i d e a  
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i s  i n  concur rence  w i t h  t h e  i d e a  t h e  p u b l i c  c a n n o t  u s e  a 
s treambed a s  a  r ight-of-way f o r  any purpose  when it i s  d r y .  
M r .  S t r o p e  asked  i f  it would b e  a p p r o p r i a t e  t o  add t h e  words 
" s u b s t a n t i a l l y  d r y . "  Under t h e  proposed d e f i n i t i o n ,  e a c h  
t i m e  it r a i n s ,  t h e  p r o h i b i t i o n  w o u l d n ' t  a p p l y .  S e n a t o r  Towe 
responded what w e  a r e  t a l k i n g  a b o u t  i n  t h e  s e n s e  of  d r y  i s  
t h a t  i t  -is n o t  f lowing .  Maybe w e  shou ld  s a y  t h a t .  I f  t h e  
f low i s  a r r e s t e d ,  t h a t  i s  what w e  a r e  r e a l l y  t a l k i n g  a b o u t .  
M r .  Waterman s t a t e d  w i t h  r e f e r e n c e  t o  t h e  f i s h i n g  h a b i t a t  
i s s u e ,  t h e r e  a r e  o t h e r  r e c r e a t i o n a l  u s e s  t h a t  can  b e  made 
w i t h  w a t e r .  S e n a t o r  G a l t  asked what t h e y  w e r e .  M r .  Waternan 
responded among o t h e r  t h i n g s ,  he  would t o u c h  upon swimming. 
S e n a t o r  G a l t  responded i f  t h e  f i s h  c o u l d  n o t  l i v e  i n  i t ,  you 
c o u l d  n o t  s w i m  i n  it. M r .  Waterman f e l t  f i s h  may b e  a b s e n t  
because  t h e  h a b i t a t  h a s  n o t  been p o p u l a t e d  w i t h  f i s h .  The 
absence  o f  f low w i l l  e f f e c t i v e l y  d e p r i v e  t h e  f i s h  o f  a  h a b i t a t .  
S e n a t o r  Towe asked t h a t  h i s  mot ion  b e  c o r r e c t e d  t o  r e f l e c t  
" n o t  f lowing"  i n s t e a d  of  " d r y . "  S e n a t o r  Y e l l o w t a i l  t h o u g h t  
"d ry"  was s u f f i c i e n t .  I f  w e  s a y  n o t  f l o w i n g ,  w e  w i l l  open up 
a  worse s i t u a t i o n .  There  might  b e  s u b s t a n t i a l  s t a n d i n g  w a t e r  
i n  a  s e c t i o n  o f  a  s t r e a m .  S e n a t o r  G a l t  a sked  how would t h e y  
g e t  t o  t h a t  p o i n t  o f  w a t e r  i f  t h e  s t r e a m  w e r e  d r y .  S e n a t o r  
Y e l l o w t a i l  s u g g e s t e d  t h e  lower  end o f  t h e  pond may b e  a 
b r i d g e .  The mot ion  c a r r i e d  unanimously. 

S e n a t o r  Towe drew t h e  subcommi t t ee ' s  a t t e n t i o n  t o  subparagraph  
( G )  o n  t h e  w h i t e  b i l l .  By p u t t i n g  t h a t  a s  a  r e s t r i c t i o n  
f o r  a l l  w a t e r s  w i t h o u t  c l a s s i f y i n g  t h e  w a t e r s ,  w e  may h a v e  
gone t o o  f a r ,  and t h e r e  may b e  some l e g i t i m a t e  nonwater- 
r e l a t e d  a c t i v i t i e s  on s t r e a m s ,  such a s  h i k i n g  o r  rockhounding.  
M r .  P e t e s c h  s t a t e d  w i t h  r e g a r d  t o  h i k i n g ,  you have t o  go  
back t o  what r e c r e a t i o n a l  u s e  of s u r f a c e  w a t e r s  i s  on  page  3. 
The o n l y  one o f  t h o s e  t h a t  i s n ' t  s p e c i f i c a l l y  w a t e r - r e l a t e d  
i s  h u n t i n g .  T h i s  comes back t o  h o w  you d e f i n e  surface w a t e r s .  
Judge  Benne t t  s p e c i f i c a l l y  enumerated h i k i n g  a s  a  r e c r e a t i o n a l  
r i g h t  w i t h i n  t h e  h i g h  w a t e r  mark. S e n a t o r  G a l t  r e p l i e d  i n  
t h a t  d e c i s i o n ,  t h e y  a l s o  c a l l e d  t h e  Dearborn a n a v i g a b l e  r i v e r .  
Tha t  a p p l i e s  t o  n a v i g a b l e  w a t e r s .  M r .  P e t e s c h  responded t h e  
problem w i t h  l i m i t i n g  t h a t  t o  n a v i g a b l e  w a t e r s  i s  you a r e  
i g n o r i n g  t h e  H i l d r e t h  d e c i s i o n .  S e n a t o r  Towe asked how wha t  
w e  have o u t l i n e  i n  r e c r e a t i o n a l  u s e  f i t s  i n t o  subparagraph  ( G ) .  
M r .  P e t e s c h  r e p l i e d  subparagraph  ( G )  t r ies t o  t i e  t h i n g s  i n  
t o  t h e  w a t e r .  There  i s  something t h a t  was added t o  " r e c r e a t i o n -  
a l  use"  which i s  " o t h e r  w a t e r - r e l a t e d  p l e a s u r e  a c t i v i t i e s - "  
Subparagraph ( G )  s a y s  t h o s e  t h a t  a r e  n o t  w a t e r - r e l a t e d  a r e  
p r o h i b i t . e d .  M r .  P e t e s c h  s t a t e d  what you have s a i d  w i t h  
r e s p e c t  t o  h u n t i n g  i s  t h e  p u b l i c  has  t h e  r i g h t  t o  make r e c r e a t i o n -  
a l  u s e  of  s u r f a c e  w a t e r s  e x c e p t  a s  l i m i t e d  by t h e  e x c l u s i o n  
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of b i g  game hunt ing-  Sena to r  Towe asked  i f  t hey  wanted t o  
p u t  h i k i n g  and rockhounding i n ,  should  t h e y  add it a s  a  
r e c r e a t i o n a l  u s e  o r  add i t  t o  subparagraph ( G ) ?  M r .  Pe t e sch  
r e p l i e d  it should be  p u t  i n  r e c r e a t i o n a l  u s e  of t hey  want 
it t h e r e .  Subparagraph ( G )  i s  in t ended  t o  be  a c a t c h - a l l  
e x c l u s i o n  of o t h e r  t h i n g s  you d o n ' t  want done. Sena tor  Towe 
asked how they  g o t  from r e c r e a t i o n a l  use .  H e  asked where 
t h e  language w a s  t h a t  b r i n g s  t h a t  i n .  M r .  Pe t e sch  r e f e r r e d  
him t o  page 5 ,  l i n e  15. Sena tor  Towe s t a t e d  i f  t h a t  were t h e  
c a s e ,  t h e n  we have t o  add t h a t  t o  t h e  d e f i n i t i o n  o f  r e c r e a t i o n a l  
use .  Sena tor  Towe moved t h a t  page 3 ,  l i n e  1 8 ,  be  amended t o  
add t h e  words "h ik ing"  and "rockhounding" fo l lowing  t h e  word 
"hunt ing."  Sena tor  G a l t  s t a t e d  he would l i k e  t o  i n s e r t  " w i t h i n  
500 y a r d s  of any h a b i t a b l e  b u i l d i n g . "  N r .  Waterman r e p l i e d  
i f  it i s  meant t o  add res s  o n l y  t h e  hun t ing ,  it should fo l low 
t h e  word "hunt ing."  M r .  Waterman f e l t  t h a t  by p u t t i n g  i n  
rockhounding,  you may be  removing v a l u a b l e  mine ra l s  under t h e  
g u i s e  of  t h i s .  Sena tor  Towe withdrew eve ry th ing  i n  h i s  
motion e x c e p t  t h e  p a r t  r e l a t i n g  t o  h i k i n g  and t h e  p a r t  r e l a t i n g  
t o  w i t h i n  500 y a r d s ' , o f  any h a b i t a b l e  b u i l d i n g s .  Sena tor  
Crippen d i d  n o t  t h i n k  t h a t  should be  a l lowed even w i t h i n  
a few yards .  Dan Heinz s t a t e d  t h e y  wou ldn ' t  o b j e c t  t o  
p r o h i b i t i o n s  w i t h i n  500 va rds  o f  a  r e s i d e n c e .  F l o a t i n g  and 
f i s h i n g  would have t o  remain. M r .  F r e d e r i c k s  s a i d  t h e  t h i n g  
t h a t  b o t h e r s  him i s  t h e  h ik ing  on  s m a l l e r  s t reams .  A b i g  
game hun te r  w i l l  s ay  he i s  no t  b i g  game hun t ing ,  he i s  j u s t  
going through.  He b e l i e v e s  you are opening a c o r r i d o r .  
Sena tor  Y e l l o w t a i l  s a i d  w e  must r e l y  on  t h e  c o u r t  language 
and what t h e  c o u r t  wished t o  be  s p e c i f i c a l l y  a l lowed.  

Chairman Y e l l o w t a i l  asked t h a t  t h e  motion be  d iv ided .  He 
b e l i e v e d  t h e  m a t t e r  of h i k i n g  i s  f a i r l y  c l e a r ,  b u t  t h e  m a t t e r  
of a 500-yard l i m i t a t i o n  on t h i s  o r  on t h a t  would soon a l l o w  
most a c t i v i t i e s  o n  most s t reams.  Sena to r  Crippen s t a t e d  he 
d i d n ' t  t h i n k  w e  should r e l y  t o t a l l y  on t h e  Curran and H i l d r e t h  
c a s e s  t o  open usage c a r t e  blanche.  Sena tor  Ye l lowta i l  s t a t e d  
w e  needed t o  know how f a r  number two s h o t  c a r r i e d .  90w i n  
p r a c t i c a b l e  terms i s  t h a t  en fo rceab le?  Sena tor  Towe s t a t e d  
i t  i s  p r e t t y  c l e a r  i f  someone d i s c h a r g e s  a  weapon t e n  y a r d s  
away. He d o e s n ' t  t h i n k  t h a t  i s  a  t e r r i b l y  d i f f i c u l t  t h i n g .  
Sena tc r  Towe a s k e d ' i f  t h a t  e x i s t e d  somewhere i n  law. He asked 
i f  t h e r e  w e r e n ' t  p r o t e c t i o n  f o r  t h e  poor ,  i nnocen t  bys t ande r .  
M r .  F lynn s t a t e d  t h e r e  seems t o  be some thought  t h e r e  i s  a law 
o r  r u l e  w i t h i n  t h e  depar tment  t h a t  may a d d r e s s  t h a t .  There 
i s  b e l i e v e d  t o  be  a  zone of s a f e t y .  Sena tor  Towe asked i f  i t  

b were 1 0 0  yeards .  S t a n  Bradshaw, A t to rney ,  D e p a r t ~ c n t  of F i s h ,  
W i l d l i f e  and Pa rks ,  s t a t e d  t h e  depar tment  and c o m ~ s s i o n  had 
f a i r l y  broad a u t h o r i t y  i n  r e g u l a t i n g  hun t ing ,  and i; extends  
t o  r e g u l a t i n g  s a f e t y  f e a t u r e s .  There  i s  n o t ,  t a  h i s  knowledge, 
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anything t h a t  p r e s e n t l y  p r o h i b i t s  hunt ing  w i t h i n  a  s p e c i f i c  
d i s t a n c e  of h a b i t a t i o n s ,  b u t  a u t h o r i t y  i s  t h e r e  t o  add res s  
t h a t  i f  it i s  necessary  t o  do so.  M r .  Pe t e sch  s t a t e d  S e c t i o n  
87-1-303, MCA, g i v e s  t h e  commission a u t h o r i t y  t o  en fo rce  
r u l e s  governing recrea t iona l  uses  of  s t reams .  He b e l i e v e s  you 
could add res s  t h a t  i s s u e  i n  a s t a t emen t  of i n t e n t  on d i s t a n c e  
r e s t r i c t - i o n s .  Sena tor  Towe s t a t e d  you could a l s o  add res s  
swimming. Sena tor  Crippen b e l i e v e s  they  addressed  i t  as it 
was l i m i t e d  t o  t h e  f a c t s .  M r .  Pe t e sch  s t a t e d  you can  l i m i t  
Curran t o  i t s  f a c t s ,  b u t  i n  H i l d r e t h ,  t h e  c o u r t ,  i n  i t s  con- 
c l u s i o n ,  s ays  t hey  have no t  l i m i t e d  r e c r e a t i o n a l  use .  Sena tor  
Towe suggested we l e a v e  t h e  hunt ing i s s u e  o u t  of t h e  b i l l ,  
a sk  t h e  F i s h  and Game Commission t o  add res s  t h e  i s s u e ,  and 
p u t  i n  a  100-yard l i m i t a t i o n  f o r  swimming. Sena tor  Crippen 
s t a t e d  bo th  Curran and H i l d r e t h  b r o a d e n ' t h e  r i g h t  o f  t h e  
sportsman t o  f l o a t  down t h e  r i v e r  and s t e p  on t h e  bank w i t h i n  
1 0 0  ya rds  o ~ ' 1 0 0  f e e t  o f  a house t h a t  i s  on t h e  r i v e r  and 
shoo t  ducks. Are you saying t h e  scope of t h a t  d e c i s i o n  i s  t o  
do t h a t ?  M r .  Pe t e sch  s t a t e d  he i s  n o t  s u r e  it r e f e r s  t o  ducks ,  
b u t  t h e  Yel lowstoneis  a navigable  r i v e r ,  and you can  f i s h  on 
it, and now you have t h e  r i g h t  t o  hunt  ducks f o r  purposes  o f  
r e c r e a t i o n a l  use.  

Sena tor  Crippen s t a t e d  t h e  l e g i s l a t i v e  body i s  t o  make t h e  
law and i t ' s  t h e  c o u r t ' s  r e s p o n s i b i l i t y  t o  i n t e r p r e t  it. 
While w e  pay a t t e n t i o n  t o  t h e  Curran c a s e  and t o  t h e  scope 
of i t s  f a c t s ,  i f  w e  go beyond t h a t ,  w e  recognize  we a r e  
going beyond t h a t  as  a  l e g i s l a t i v e  body. Sena tor  Towe asked 
i f  he had problems w i t h  l e a v i n g  any d i s t a n c e  o u t  of  t h e  b i l l  
a s  f a r  as hunt ing and p u t t i n g  i t  i n  a s t a t emen t  o f  i n t e n t .  
Sena tor  Crippen s t a t e d  y e s ,  he d i d .  Sena tor  Towe asked what 
he proposed. Sena tor  Crippen s t a t e d  he d i d n ' t  know. Sena tor  
Towe t h e n  withdrew h i s  motion and made a new motion-- i n s e r t  
"swimming (except  w i t h i n  1 0 0  yards  of any h a b i t a b l e  b ~ i l d i n g ) " ~  
Sena tor  Crippen s t a t e d  he wanted t o  l e a v e  it up t o  t h e  
department t o  d e c i d e  i f  we can hunt w i t h i n  50 o r  500 yards .  
The motion t o  a l l o w  swimming w i t h i n  1 0 0  ya rds  of any h a b i t a b l e  
b u i l d i n g  c a r r i e d  w i t h  Sena tor  Ye l lowta i l  v o t i n g  i n  oppos i t i on .  

Senator  Towe moved t h a t  t h e  word "h ik ing"  be  added t o  t h e  
language which was j u s t  adopted.  Sena tor  G a l t  s t a t e d  he 
would be  opposed t o  it. Senator  Ye l lowta i l  s t a t e d  anyone 
t h a t  i s  determined enough t o  h ike  up any s t ream ve ry  f a r  
should be  allowed t o  do so.  Senator  Towe s t a t e d  i f  he p u t s  
a f i s h i n g  po le  i n  h i s  hand, t hen  he can do i t ,  but  i f  he 
d o e s n ' t ,  t hen  he c a n ' t .  The motion c a r r i e d  wi th  Sena tor  
G a l t  v o t i n g  i n  oppos i t i on .  
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Chairman Yellowtail then suggested that the subcommittee 
recess and convene on Wednesday evening, March 20, 1985, 
at 7:00 p.m. 

There being no further business to come before the subcommittee, 
the meeting was adjourned at 10:OO p.m. 

d ! !  ?quq9. 
Subcommittee Chaiqhan 
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Dear Senator Mazurek and Committee Members: 

We commend the committee for deleting "natural objects" 
as barriers from HB 265, as we urged you to do ten days ago. 

.-C 

As a nonprofit conservation organization holding conser- 
vation easements on 38,000 acres in Montana, we are responsible 
for enforcing fishing restrictions on many miles of high 
quality, small stream fisheries. In the interest of lons- 
range fishery conservation landowners have legally promised 

) to maintain the quality of their fisheries, restricting 
fishing methods, numbers of fish permitted to be killed, 
and numbers of people allowed to fish. In light of the court 
decisions, the Reliance and landowners will now be unable to 
enforce these restrictions. 

Virtually all small streams are fragile fisheries that 
will undergo rapid decline as a result of unlimited access. 
This, in turn, has impacts on tourism, recreation, and 
local economies. Your help is needed to provide small streams 
with as much protection as possible while staying within the 
boundaries of the court decisions. Removing "natural objects" 
will certainly help. 

The other step you can take is, as you are doing, to make 
certain the "high water mark" is defined as narrowly as 
possible. The court seems to give the legislature a good deal 
of latitude in this regard. At least on water where the level* 
does not fluctuate, i.e., spring creeks, the current water levkl 
should be the high water mark. 

It is important that 265 passes and passes in such a way 
that it will stand up in the courts. The landowners need to 
be able to define these terms, not the courts, which sided 
so strongly with recreationists. Landowners need the certainty ) these definitions provide, and finally 265 provides an important 
avenue of appeal should usage  by the pub1 i c  result in ~ 1 c r c r l o r ; l  t i o n  
o f  hahitat or fisheries. We urzc  you to c.Lc-;lrly :pcLL C>UC 
that sucl~ deterioration is danlagc LO privaLe propcrcy. 



Thank you for y 
Please call upon us 
to protection of sma 

'our.consideration of these matters. 
if we can be of further help with respect 
11 stream fisheries. 

0 

Sincerely, 

William H. Dunham 
Executive Director 

SENATE JUDiCiAAY COMMITTEE 
EXHIBIT NO. B-9 
DATE 032785 

- 

BILL NO. tf6 2b5 



URGENT NOTICE TO SPORTSMEN AND WOMEN A 

. - ., 

The Montana S t a t e  Supreme Court ,  during 1984, rendered dec i s ions  
on two s e p a r a t e  cases (Hi ldre th  and Curran) which def ined  among 
o t h e r  t h i n g s ,  t h e  r i g h t s  of ind iv idua l s  t o  u t i l i z e  t h e  streams 
i n  Montana. 

Several  groups of Montana sportsmen a n a . a g r i c u l t u r a 1  i n t e r e s t s  
have been working t o  d r a f t  l e g i s l a t i o n  which c l a r i f i e s  c e r t a i n  
a reas  not  made c l e a r  by t h e  Suprene Court dec i s ion  whi le  
maintaining t h e  bas ic  p r i n c i p l e  i n  t h i s  dec is ion .  The r e s u l t  o f  
t h i s  e f f o r t  i s  House B i l l  265. 

House B i l l  265 was passed by t h e  Montana House of Representa t ives  
by a v o t e  of 91  i r ?  f----- Q V U L  and 6 oppcsed. House B i i i  265 has now 
gone t o  t h e  Senate ,  where i t  was assigned t o  t h e  Senate  J u d i c i a r y  
Committee. This Committee.has assigned i t  t o  a Subcommittee o f  
four  members : 

Tom Towe - B i l l i n g s  
Bruce Crippen - B i l l i n g s  
B i l l  Yel lowtai l  - Hardin 
Jack Gault - Martinsdale  

The Senate Subcommittee proposes t o  s u b s t a n t i a l l y  amend t h e  B i l l .  
So f a r ,  t h e  changes a r e :  

1. The d e f i n i t i o n  of b a r r i e r  has been changed t o  exclude 
n a t u r a l  o b s t a c l e s .  This means t h e  pub l i c  could no t  
portage around o b s t a c l e s  such a s  f a l l e n  t r e e s .  

2 .  The d i s t i n c t i o n  between Class 1 and Class  2 streams 
has been el iminated so t h a t  landowner permission w i l l  
be necessary f o r  v i r t u a l l y  a l l  types of r e c r e a t i o n  on 
v i r t u a l l y  a l l  Montana s t reams.  

These r e s t r i c t i o n s  a r e  no t  consTstent wi th  t h e  Montana Supreme 
Court dec i s ion  and should s u b s t a n t i a l l y  reduce t h e  a b i l i t y  of 
t h e  publ ic  t o  u t i l i z e  su r face  waters wi th in  t h e  s t a t e .  

If you are  concerned about your continued r e c r e a t i o n a l  use  of 
Montana's r i v e r s ,  p l ease  w r i t e  each member of  t h e  Senate  Jud ic ia ry  
Subcommittee today! A sample l e t t e r  and t h e i r  addresses  a r e  
a t t ached .  Your l k t t e r s  must reach  Helena no l a t e r  than  Monday, 
March 18.  
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MONTANA STATE SENATE 
JUDICIARY SUBCOMMITTEE ON STRELV ACCESS 

MINUTES OF THE MEETING 

March 20, 1985 

The third-meeting of the Senate Judiciary Subcommittee on 
Stream Access was called to order at 7:27 p.m. on March 20, 
1985, by Chairman Bill Yellowtail in Room 325 of the Capitol. 

ROLL CALL: All subcommittee members were present. 

FURTHER CONSIDERATION OF HB 265: Representative Bob Ream, 
sponsor of the bill, addressed the subcommittee. He stated 
he did not tell the media the bill should not be tampered 
with. He believes the committee and subcommittee process are 
necessary. He does believe the bill will require some fine 
tuning now and in the future. Representative Ream believes 
HB 265 or any other legislation is a narrowing down of the 
supreme court decisions, particularly in this area of portage 
and barriers. With the portage language we put in the bill, 
we're defining what the public can't do in its pursuit of 
recreation. The language "the least intrusive manner possible" 
means just that. If we want to get more specific, we can 
say the portage route can only be used for the time necessary, 
or it can only be the shortest route. The portage is clearly 
not ten or twenty miles up a stream. 

Representative Ream was concerned about the action the sub- 
committee took on natural barriers. He thinks there is a 
reason for it and thinks as floaters are going down a stream, 
if they come to a waterfall, they need to get around it. He 
thinks we have to have some possibility for getting around 
natural barriers. He can't think of many situations where you 
would in fact have to go above the high water mark to get 
around a barrier. As to the taking question, the more he 
thinks about condemnation, the more he thinks it would be a dis- 
advantage. They would be giving up a lot of rights to control 
how that portage would be used. He feels somehow or another 
natural barriers have to be included in the bill. He referred 
to the Curran decision. He believed the subcommittee should 
consider reinstating in some form, natural barriers in the bill. 
It seemed the subcommittee had been wrestling again with 
differentiating between the different kinds of streams. He 
believes we should go back again to some kind of Class I and 
Class 11 situation. The reason they did that was to limit some 
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of the uses on some streams in Montana. On those streams 
where there are controversies, we may have to adopt further 
rules that would deal with the problems at hand. 

Senator Towe stated two things concerned him. First, Represen- 
tative &am's comments about natural barriers. There is nc 
question that in some instances portagc around a natural barrier 
seems clear and obvious. In deference to the argument about 
the issue of taking, it occurs we have not heard the final word 
on that subject from the supreme court, so he questioned whether 
we should say anything on that issue one way or another until 
the supreme court has so decided. 

Representative Ream stated we could avoid that language, but 
if so, we would be right back into court very soon. If a 
recreationist brought suit on that issue, thev would prevail. 
He thinks there is a precedent in other sta%s and on the 
boundary waters treaty between the united States and Canada, 
that makes the boundary waters as well as portage routes on 
either side, open to citizens of either nation. By doing that, 
they recognize there are natural barriers that have to be gotten 
around one way or another. 

Senator Towe went on to say his second question concerned 
classification of waters. He asked if Representative R e m  
thought they needed separate classifications in terms of reforr- 
ing to them, or is it helpful to have a classification in the 
bill to have a better understanding of stream access in general. 

Representative Ream stated he thought so. He didn't like the 
classification system at first. The more he thought about 
it, he thought it was a tool that could be used conceptually 
to see the difference between those smaller streams and the 
larger streams. The grey area in between will be a problem. 
It helps conceptually and it provides a framework for the rule- 
making process that comes later. 

Mr. Petesch then reviewed what the subcommittee had done in 
its past meetings. They eliminated natural barriers and 
classification of waters; defined high water mark; added some 
restrictions on recreational use and added hiking to the concept; 
added other private impoundme~~ts to the prohibition of the 
public's right to use surface waters; proposed overnight camp- 
ing within 500 yards of a habitable building; modified the 
definition of duck blinds; and provided a person no right to 
use a dry streambed as an access corridor. The major areas 

i 
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still to be examined would be to address the proposed changes 
to the definition of surface water and the area of portage. 

Senator Towe commented we spoke about this last time, and the 
further we get into the bill, if we are going to change the 
subcommittee's initial determination on classification of 
waters, we should do that now. Senator Galt thinks doing 
away with it was a good motion. Senator Towe stated the problem 
is people have suggested that, as Regresentative Ream just did, 
even if we don't use it, it has some helpfulness in understand- 
ing the system, and it puts in some language in the statute 
that may be a drop-off point for further regulation. It 
might also be helpful in taking up some other questions such 
as overnight camping. Senator Towe commented Ron Waterman 
indicated he had some refinement of the proposal and the bill. 
Senator Towe referred to page 3, line 17, of the bill defining 
recreational use. He thinks we are putting some things in 
there that we're allowing on all waters that he thinks on 
certain waters shouldn't be in there at all. He doesn't know 
how to handle that without getting into some classification 
sys tern. 

Senator Galt stated he still thinks waters are waters, no 
matter where they are. If you want to do it, go back to page 
2 and add lines 1-6 back in. Ron Waterman stated with reference 
to the Class I water definition, their suggestion is they find 
themselves in agreement to dropping out subsection (c), which 
is a redundancy. Also subsection (a) has some problems. It 
does catch some streams thought to be navigable. If you drop 
out subparagraphs (a) and (c), then you are left with three 
alternative definitions of navigable. If you just go to 
subparagraph (b), you don't even reach the headwaters of the 
Missouri River. Subparagraph (d) is every description of what 
navigable means, and subparagraph (e) 'is a reiteration of the 
federal navigability test without looking to its consequence 
of a judicial degree. 

Senator Galt asked if he would admit that on any navigable 
stream, the state owns the streambed to the low water mark. 
Mr. Waterman responded that is correct. Senator Galt asked if 
it were true that before the state could own the streambed, it 
had to be declared navigable. Mr. Waterman replied he did not 
think so. Senator Galt asked if the supreme court ever changes 
its mind. Mr. Waterman replied, on occasion. 
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S e n a t o r  Crippen s u g g e s t e d  w e  approach it w i t h  more c l a s s i f i c a -  
t i o n s .  C l a s s  I would b e  t h e  b r o a d e s t  t e r m  where w e  would 
a l l o w  t h e  most.  C l a s s  I1 would b e  more r e s t r i c t i v e .  C l a s s e s  
I11 and I V  would be  t o t a l l y  r e s t r i c t e d .  On F i s h t a i l  Creek,  
you d o n ' t  want anyone swimming i n  it because  it g o e s  t h r o u g h  
t h e  f a r m e r ' s  p a s t u r e  l a n d .  Hunting would b e  i n a p p r o p r i a t e .  
W e  shou ld  t a k e  t h a t  and t r y  t o  d e f i n e  it. Then w e  would go  up 
one s t e p  f u r t h e r  where you may a l l o w  some o f  t h e  t h i n g s  w e  
have a l lowed ,  maybe h i k i n g .  You migh t  have  t o  i n c l u d e  some 
o f  t h e  l a k e s .  He r e a l i z e d  N r .  S t r o p e  would s a y  it i s  p r i v a ~ e  
l a n d  no m a t t e r  where it i s .  M r .  Waterman s t a t e d  he  t h i n k s  
t h e  i d e a  you have t o s s e d  o u t  i s  c o n c e p t u a l l y  a  good i d e a .  
The r e a s o n  i s  t h e  s t a t e m e n t  o f  i n t e n t  g u i d e s  t h e  commission t o  
c o n s i d e r  a  number o f  o t h e r  a l t e r n a t i v e s .  Those g i v e  t h e  comm- 
i s s i o n  t h e  a u t h o r i t y  and d i r e c t i o n  t o  l o o k s p e c i f i c a l l y  a t  
where r e c r e a t i o n a l  u s e s  can  b e  c o n s i d e r e d .  Thar  1s why w e  
p u t  i n  t h e  s t a t e m e n t  o f  i n t e n t .  S e n a t o r  G a l t  asked which a r e  
C l a s s  I and which a r e  C l a s s  11. M r .  Waterman r e p l i e d  t h e  
M i s s o u r i  and t h e  Yel lowstone  c o u l d  be  C l a s s  I. T r i b u t a r i e s  
t o  t h e  Big Hole would b e  C l a s s  11. S e n a t o r  G a l t  a sked  who 
made t h o s e  d e t e r m i n a t i o n s .  S e n a t o r  Towe r e p l i e d  t h e  c o u r t s  
would. S e n a t o r  Towe b e l i e v e s  t h e r e  i s  m e r i t  t o  do s o ,  even 
though w e  may n o t  a c t u a l l y  u s e  t h e  d e f i n i t i o n s ,  a l t h o u g h  h e  
s u s p e c t s  we may. There  i s  m e r i t  i n  making a  s i m p l e  c l a s s i f i -  
c a t i o n  d e t e r m i n a t i o n ,  t h e n  l e a v e  t h e  d e t a i l s  t o  t h e  h i e r a r c h y .  
H e  l i k e s  t h e  new i d e a  o f  u s i n g  t h r e e  w i d e l y  a c c e p t e d  d e f i n i -  
t i o n s  o f  n a v i g a b l e  and l i m i t  C l a s s  I w a t e r s  t o  n a v i g a b i l i t y  
and a l l  o t h e r  w a t e r s  a r e  non-navigable .  H e  b e l i e v e s  t h a t  would 
b e  s u b s e c t i o n s  ( b )  , ( d )  , and ( e )  . 
S e n a t o r  Crippen had some concerns  a b o u t  l e a v i n g  it up t o  t h e  
F i s h ,  W i l d l i f c  snd P a r k s .  H e  would j u s t  a s  soon have  t h e  
l e g i s l a t u r e  bc more i n v o l v e d  i n  it.  H e  w a s  go ing  t o  s u g g e s t  
w e  might  have t o  i n v e n t o r y  e v e r y  one o f  them and p u t  them i n  
a c l a s s i f i c a t i o n .  H e  h a s  a problem w i t h  n a v i g a b l e .  If you 
a p p l y  subparagraph ( d )  t o  t h e  b r o a d e s t  c a t e g o r y ,  h e  asked 
where t h a t  w i l l  p u t  t h e  l a r g e s t  l a k e s  and r i v e r s  l i k e  t h e  
S t i l l w a t e r  and Boulder  R i v e r s .  S e n a t o r  Towe asked  i f  he 
wanted t o  s e p a r a t e  c l a s s i f i c a t i o n s  o f  n a v i g a b l e  w a t e r s .  Sena- 
t o r  Cr ippen r e p l i e d  w e  may have t o .  M r .  Waterman r e f e r r e d  t o  
t h e  language i n  subparagraph  ( d ) .  He went th rough  e v e r y  c a s e  
he  c o u l d  f i n d  t h a t  d e a l t  w i t h  what was n a v i g a b l e  under  t h e  
f e d e r a l  t e s t  and p u l l e d  from t h a t  t h e  a c t i v i t y  t h a t  t h e y  s a i d  
was commercial a c t i ~ i t y  and r o l l e d  t h o s e  i n t o  t h i s  d e f i n i t i o n .  
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M r .  Waterman s t a t e d  they  have a  p roposa l  t o  t a k e  l a k e s  o u t  of 
t h e  impact of  t h i s  b i l l .  Sena tor  Crippen asked how they  can 
do t h a t  when they  a r e  t a l k i n g  aboc t  a l l  s u r f a c e  wa te r s .  M r .  
Waterman d i d  n o t  sugges t  t h a t  t h e  l a k e s  and t h e  wa te r s  i n  t h e  
l a k e s  a r e  n o t  p u b l i c  wa te r s ,  b u t  he  d i d  sugges t  t h e r e  i s  a  
way t o  l i m i t  t h i s  b i l l  on ly  t o  t h e  s t ream acces s  i s s u e  and set  
a s i d e  t h e  i s s u e  of l a k e  f r o n t a g e  f o r  ano the r  t ime.  I t  may be 
j u s t i f i e d  t o  say t h i s  b i l l  a p p l i e s  on ly  t o  t h e  s t reams  and 
l e a v e  t h e  l a k e s  t o  another  day. H e  recognizes  t h e  l a k e s  a r e  
p u b l i c  wate rs .  For  t h e  most p a r t ,  l a k e s  a l r e a d y  have p u b l i c  
acces s ,  and members of t h e  p u b l i c  have t h e  a b i l i t y  t o  r each  
t h e  s u r f a c e  wate rs .  They propose t h i s  a s  a  way t o  add res s  a  
problem by n o t  add res s ing  t h e  problem. Sena tor  Crippen f e l t  
t h i s  would l e a v e  us Gpen f o r  ano ther  d e c i s i o n  from t h e  supreme 
c o u r t ,  and he f e l t  t hey  d i d n ' t  show a  l o t  of  thought  f o r  t h e s e  
o t h e r s .  They are usurping t h e  l e g i s l a t u r e ' s  r e s p o n s i b i l i t y  
a s  a  l e g i s l a t i v e  body. Sena tor  Crippen wants t o  g e t  a  message 
t o  them t o  keep t h e i r  hands o f f  and t o  do t h e  jobs  they  a r e  
e l e c t e d  t o  do and be judges and n o t  l e g i s l a t o r s .  

M r .  Pe t e sch  po in ted  o u t  t h a t  by e l i m i n a t i n g  t h e  c l a s s i f i c a t i o n ,  
a l l  you have changed i s  ove rn igh t  camping and semi-permanent 
o b j e c t s .  

Sena tor  Towe r e p l i e d  t h a t  i s  probably r i g h t .  The q u e s t i o n  t h a t  
was bo the r ing  him t h e  f i r s t  n i g h t  i s  where a r e  w e  u s ing  them. 
Represen ta t ive  Ream s a i d  t h e r e  a r e  two a d d i t i o n a l  b e n e f i t s .  
F i r s t ,  t h e r e  i s  a  b e t t e r  unders tanding  of  t h e  whole s i t u a t i o n  
even though w e  d o n ' t  a c t u a l l y  u se  it. Second, w e  do e s t a b l i s h  
t h e  groundwork f o r  f u r t h e r  re f inement  of  t h i s  i s s u e .  The F i s h  
and G a m e  Commission may w e l l  d ec ide  t o  u t i l i z e  t h a t  d i s t i n c t i o n .  
We may, a s  we go through t h e  b i l l ,  dec ide  t h a t  it i s  h e l p f u l .  
He i s  i n t e r e s t e d  i n  sugges t ing  t o  Sena to r  G a l t  t h a t  i n  doing 
t h a t ,  we might be a b l e  t o  e l i m i n a t e  some of  t h e s e  t h i n g s  w e  
do n o t  want t o  happen on those  dinky s t reams  t h a t  f low nea r  
t h e  f a r m e r ' s  house. Sena to r  Ga l t  s t a t e d  he t h i n k s  w e  should 
do away wi th  t h e  c l a s s i f i c a t i o n  and d e a l  w i t h  a l l  of  t h e  wa te r s  
of  t h e  s t a t e .  Conrad F rede r i cks  s t a t e d  Sena tor  G a l t ' s  
sugges t ion  i s  probably t h e  s i m p l e s t  one.  The f e d e r a l  meander-- 
i n g s  a r e  a l r e a d y  l a i d  o u t .  I f  they  need f u r t h e r  re f inement ,  
you can g e t  t h e  F i s h  and Game t o  dec ide  t h a t .  Using sub- 
paragraph ( b ) ,  a s  a  p r a c t i c a l  m a t t e r ,  t h a t  w i l l  be s imple .  
I f  you use  subparagraphs ( d )  and ( e ) ,  t h e  on ly  way you a r e  
going t o  determine i f  they  a r e  a p p l i c a b l e  i s  through a c o u r t  
case .  I f  you want t o  s i m p l i f y  t h i n g s ,  t hen  l o g i c a l l y  Sena to r  

I G a l t ' s  sugges t ion  has  a  l o t  of m e r i t  -- by j u s t  us ing  subpara- 
graphs  ( a )  and (b)  and l eav ing  o f f  ( c ) ,  ( d ) ,  and ( e )  . 
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Senator  Towe asked about  subparagraphs (d )  and (e) and t h e n  a l l  
o t h e r s .  M r .  F r ede r i cks  s t a t e d  subparagraphs (d)  and ( e )  
w i l l  determine what they  a r e .  Sena tor  G a l t  moved t h a t  w e  
c l a s s i f y  t h e  wate rs  C la s s  I ,  which would be  a l l  of t h o s e  
l i s t e d  under subparagraphs (a)  and (b )  on page 2 .  

Sena tor  Crippen addressed subparagraph ( a ) .  He asked i f  it 
should n o t  r e a l l y  r ead  t h a t  they  a c t u a l l y  have been o f f i c i a l l y  
recorded.  Sena tor  G a l t  r e p l i e d  it says  t h a t .  Sena to r  Towe 
s t a t e d  h i s  thought was t h a t  maybe t h e  u se  of  t h e  words, C l a s s  
I and C la s s  11, would g e t  u s  o f f  base .  Maybe w e  should u s e  
t h e  words nav igab le  and non-navigable, w i t h  nav igab le  wa te r s  
i nc lud ing  subparagraphs (a)  , (b)  , (d)  , and (e) . People s e e m  
t o  unders tand t h a t  b e t t e r .  Whereas what does  C la s s  I mean? 
Sena tor  Ga l t  s t a t e d  n a v i g a b i l i t y  i s  what t h e s e  c a s e s  are about .  
Sena to r  Towe poin ted  o u t  t h a t  Conrad F r e d r i c k s  s a i d  subpara-  
graph (b)  i s  j u d i c i a l l y  determined t o  be s t a t e  owned by t h e  
f e d e r a l  n a v i g a b i l i t y  t e s t .  I f  t h e s e  s t reams  are j u d i c i a l l y  
recognized,  they w i l l  move from one c l a s s  t o  another .  He 
asked why we should n o t  j u s t  say nav igable  s t reams.  Sena to r  Towe 
moved a s  a s u b s t i t u t e  motion t h a t  w e  d e f i n e  i n  s e c t i o n  1 
navigable  wate rs  and say  nav igable  wa te r s  mean s u r f a c e  w a t e r s  
t h a t  ( a )  l i e  w i th in  t h e  o f f i c i a l l y  recorded f e d e r a l  government 
survey meander l i n e s  t h e r e o f ,  (b )  f low over  l a n d s  t h a t  have 
been j u d i c i a l l y  determined t o  be owned by t h e  s t a t e  by r ea son  
of  a p p l i c a t i o n  o f  t h e  f e d e r a l  n a v i g a b i l i t y  tes t  f o r  s t a t e  
streambed ownership, (d )  a r e  o r  have been capable  of  suppor t ing  
t h e  fo l lowing  commercial a c t i v i t i e s :  l og  f l o a t i n g ,  t r a n s p o r t a -  
t i o n  of f u r s  and s k i n s ,  sh ipp ing ,  commercial gu id ing  us ing  
mul t iperson  w a t e r c r a f t ,  p u b l i c  t r a n s p o r t a t i o n ,  o r  t h e  t r a n s -  
p o r t a t i o n  of merchandise, a s  t h e s e  a c t i v i t i e s  have been d e f i n e d  
by publ i shed  j u d i c i a l  op in ion  a s  o f , z ( t h e  e f f e c t i v e  d a t e  of  t h i s  
act), and (el a r e  o r  have been capable  of  suppor t ing  commercial 
a c t i v i t y  w i th in  t h e  meaning of t h e  f e d e r a l  n a v i g a b i l i t y  t e s t ;  
and non-navigable wa te r s  mean a l l  s u r f a c e  wate rs  t h a t  a r e  
n o t  nav igab le .  Sena to r  Crippen po in ted  o u t  you a r e  t hen  go ing  
t o  have two c l a s s i f i c a t i o n s .  Sena tor  Towe r e p l i e d  we might 
want t o  say  a  Class  I nav iqable  and C la s s  I1 navigable  and a  
C la s s  I n o n - n a v i g a ~ l e .  Sena tor  Towe r e p l i e d  he would ban a l l  
overnight camping and a l l  placement of  permanent o r  semi- 
permanent o b j e c t s  and a l l  non-water r e l a t e d  a c t i v i t i e s .  Sena to r  
Crippen asked about  swimming and h ik ing .  Sena to r  Towe r e p l i e d  
yes  t o  swimming b u t  no t o  h ik ing .  Ron Waterman s t a t e d ,  o n l y  
a s  an example, i n  C la s s  I1 waters  you would be  banning t h e  
use  of t h e  dry  streambeds.  Senator  G a l t  po in t ed  o u t  t h e  Smith 
River ,  which w i l l  be c l a s s i f i e d  a s  nav igab le ,  goes d ry .  M r .  
Waterman s t a t e d  t h a t  a l s o  q i v e s  t h e  r e g u l a t o r y  framework i n  



SENATE JUD\I*I*RY CO"IM:TTE~ 
S e n a t e  J u d i c i a r y  Subcommittee 
St ream Access Meeting Minutes  EXH!BIT NO. "li; 5 March 20, 1 9 8 5  DATE 

/1327'% 
Page 7 

Blu ria t f @  

which t o  work. 

M r .  S t r o p e  s t a t e d  what i s  n o t  spoken h e r e  b u t  i s  i m p l i e d  i s  t h e  
e f f o r t  made by N r .  Waterman and h i s  g roup  i s  t o  c r e a t e  a  
r e c r e a t i o n a l  c s e  i n  p r o p e r t y  w i t h o u t  compensat ion.  I f  you 
want t o  - g e t  down t o  how t o  d e f i n e  t h o s e  w a t e r s ,  you s h o u l d  r e a d  
t h e  language i n  t h e  Curran  d e c i s i o n .  H e  s u g g e s t e d  t h e  
subcommittee t a k e  advan tage  of  t h a t  l anguage .  T h i s  commit tee  
shou ld  make up i t s  mind whether  o r  n o t  it i s  go ing  t o  c o n f i r m  
S e c t i o n  70-16-201, MCA. H e  does  n o t  t h i n k  t h i s  committee 
s h o u l d  i g n o r e  t h a t .  S e n a t o r  Towe a s k e d  i f  h e  were s u g g e s t i n g  
t h a t  w e  concur  i n  t h e  i d e a  t h e r e  a r e  two c l a s s e s  o f  w a t e r s :  
one n a v i g a b l e  and one  non-navigable .  M r .  S t r o p e  s u g g e s t e d  
t h e y  l e a v e  it w i t h  one  c l a s s  of  w a t e r  and t h e n  d e f i n e  n a v i g a b l e  
by u s i n g  t h e  d e c i s i o n  c i t e d  by t h e  c o u r t .  S e n a t o r  Towe a s k e d  
i f  t h e y  w e r e  t o  s t a y  w i t h  t h e  d e f i n i t i o n  o f  t h e  supreme c o u r t ,  
does  t h a t  cover  a l l  of t h e  w a t e r s  con templa ted  i n  C l a s s  I as 
it was p a s s e d  th rough  t h e  House. M r .  S t r o p e  asked what i s  
C l a s s  I and I1 -- t h e y  a r e  a r t i f i c i a l  c r e a t u r e s  d e v i s e d  i n  t h e  
minds o f  peop le .  By l e a v i n g  C l a s s  I and I1 o u t  and m e r e l y  
d e f i n i n g  n a v i g a b l e  and c o n f i r m i n g  t h a t  s t a t u t e ,  you s a y  where 
t h e  r i g h t s  o f  t h e  landowners b e g i n  and end and where t h e  r i g h t s  , 

of t h e  p u b l i c  beg in  and end.  The m i n u t e  you g e t  a  s t r e a m  
t h a t  c a n n o t  s u p p o r t  commerce of  a p e c u n i a r y  n a t u r e ,  you have  
a non-navigable  s t ream.  S e n a t o r  Cr ippen  asked  what  r e c r e a -  
t i o n a l  u s e s  he f e l t  shou ld  b e  a l l o w e d  on t h e  Yel lowstone  R i v e r .  
M r .  S t r o p e  r e p l i e d  t h e n  you s a y  what you want  a s  w a t e r - r e l a t e d  
u s e s  on  a n a v i g a b l e  s t r eam.  S e n a t o r  Cr ippen  asked what  he 
would e n v i s i o n .  M r .  S t r o p e  r e p l i e d  t h e  landowner community 
would p r e f e r  t h a t  it would b e  c o n f i n e d  t o  t h e  f l y  f i s h e r m a n  
w i t h  h i s  c r e e l .  S e n a t o r  Cr ippen a s k e d  i f  t h e y  f e l t  t h a t  way i n  
view o f  t h e  d e c i s i o n s .  M r .  S t r o p e  r e p l i e d  under t h e  d e c i s i o n s ,  
i f  you want  t o  restrict it, you say t h e  o n l y  r e c r e a t i o n a l  u s e  
i s  f i s h i n g .  But he  t h i n k s  you w i l l  s a y  it i n c l u d e s  n o t  o n l y  
t h a t ,  b u t  two o r  t h r e e  o t h e r  t h i n g s .  When you g e t  i n t o  
l a n d - r e l a t e d  u s e s ,  you have s t e p p e d  w e l l  beyond C u r r a n ,  and 
you a r e  i n  t h e  a r e a  where you a r e  t a k i n g  p r i v a t e  p r o p e r t y  f o r  
a  p u b l i c  u s e ,  f o r  which you had b e t t e r  p r e p a r e  f o r  t h e  j u s t  
compensat ion  t h e s e  p e o p l e  w i l l  demand. M r .  S t r o p e  d i d n ' t  
t h i n k  t h e  landowners have  t o  f e a r  t h e  c o u r t s  of t h i s  s t a t e  
w i l l  t a k e  p r i v a t e  p r o p e r t y  f o r  p u b l i c  u s e  w i t h o u t  j u s t  compen- 
s a t i o n .  S e n a t o r  Cr ippen s t a t e d  i n  h i s  r e a d i n g  o f  t h e  Curran  
and H i l d r e t h  c a s e s ,  you c o u l d  i n t e r p r e t  t h o s e  t o  i m p l y ' t h e y  
d i d  j u s t  t h a t ,  because  t h e y  r e l a t e d  t o  n o t  o n l y  s u r f a c e  w a t e r -  
r e l a t e d  a c t i v i t i e s ,  b u t  some o t h e r  a c t i v i t i e s .  M r .  S t r o p e  
d i s a g r e e d  w i t h  h i s  r e a d i n g .  S e n a t o r  Towe s t a t e d  t h e  b e s t  



S e n a t e  J u d i c i a r y  Subcommittee 
Stream Access Meeting Minutes  
March 2 0 ,  1985 
Page 8 

EX:I;BIT NO. G 
DATE 032785 

t h i n g  t o  do i s  u s e  t h e  d e f i n i t i o n  i n  t h e  Curran  c a s e  and s t o p  
w i t h  t h a t .  M r .  Waterman b e l i e v e d  t h e  problem i s  it d o e s n ' t  
t a k e  i n t o  c o n s i d e r a t i o n  t h a t  i n  b o t h  ~ G r r a n  and H i l d r e t h ,  
t h e  supreme c o u r t  s a i d  t h e  r e c r e a t i o n a l  u s e  o f  w a t e r  i s  l i m i t e d  
by t h e i r  u s e .  

S e n a t o r  Towe asked why w e  s h o u l d n ' t  j u s t  s a y  n a v i g a b l e  is a s  
subparagraph  (c) s a y s  it i s .  Then w e  d o n ' t  have t o  go  t h r o u g h  
t h e  l o n g  l a u n d r y  l i s t .  H e  f e l t  w e  would have  less  d i s p u t e  
and less problems i n  making o u r  c l a s s i f i c a t i o n s  t h a t  way. 
S e n a t o r  Y e l l o w t a i l  r e f e r r e d  t h e  subcommittee t o  t h e  H i l d r e t h  
c a s e ,  page 12. Ron Waterman r e f e r r e d  t o  page  1 2  o f  t h e  Curran  
d e c i s i o n  and s t a t e d  i f  vou t a k e  t h a t  s m a l l e r  p o r t i o n  o f  t h a t  
c a s e  o u t  o f  c o n t e x t ,  yo; buy i n t o  t h e  l i t i g a t i o n .  S e n a t o r  
Towe r e v e r t e d  t o  h i s  s u b s t i t u t e  mot ion .  S e n a t o r  Cr ippen  
asked i f  it w e r e  h i s  i n t e n t i o n  t o  u s e  s u b c l a s s i f i c a t i o n s ,  
S e n a t o r  Towe responded w e  c o u l d  do t h a t .  S e n a t o r  Y e l l o w t a i l  
s u g g e s t e d  w e  l e a v e  t h a t  t o  t h e  rule-making a u t h o r i t y .  S e n a t o r  
Towe r e p l i e d  he  d i d n ' t  want  t o  do t h a t  a t  a l l .  S e n a t o r  G a l t  
s u g g e s t e d  subparagraph  (d)  b e  t a k e n  o u t .  S e n a t o r  Towe 
responded ,  on t h a t  i s s u e ,  a f t e r  M r .  S t r o p e  and M r .  Waterman 
s t a r t e d  t a l k i n g  a b o u t  what  t h e  c o u r t  s a y s  i s  n a v i g a b l e ,  
maybe w e  shou ld  have even s a i d  i n  subparagraph  ( d )  such  t h i n g s  
as a s a i l b o a t .  S e n a t o r  Towe was s a t i s f i e d  t o  l e a v e  i t  t h a t  
way. S e n a t o r  G a l t  s t a t e d  subparagraph  (d) must  be  de te rmined  
i n  c o u r t ,  s o  why p u t  them i n  t h e r e .  S e n a t o r  Towe s t a t e d  t h a t  
i s  what  it s a y s  a s  t h e s e  a c t i v i t i e s  have been d e f i n e d .  S e n a t o r  
G a l t  s t a t e d  t h e y  have been d e f i n e d  by n o t  r e f e r r i n g  t o  a  
s p e c i f i c  s t r eam.  S e n a t o r  G a l t  a sked  who would make t h a t  d e c i s i o n .  
S e n a t o r  Towe r e p l i e d  t h e  c o u r t s  o f  t h i s  s t a t e  would do t h a t .  

S e n a t o r  Cr ippen s t a t e d  r a t h e r  t h a n  making a  mot ion ,  l e t ' s  
assume w e  have t h a t .  L e t ' s  s a y  i f  you have  it t h a t  way, t a k e  
t h e  M i s s o u r i  R i v e r  and t h e  Yellowstone R i v e r .  S e n a t o r  Towe 
s t a t e d  t h o s e  would b e  n a v i g a b l e  C l a s s  I s t r e a m s .  S e n a t o r  
Cr ippen s t a t e d  you a r e  g o i n g  t o  have  a  c r i t e r i a  o f  a l lowed  
u s e s  s e t  up under t h a t .  Then you might  have  n a v i g a b l e  C l a s s  11, 
which may b e  p a r t ,  b u t  n o t  a l l ,  o f  t h e  o t h e r s .  W e  a r e  r e d u c i n g  
it. Ben S t e i n  t h i n k s  you a r e  w r e s t l i n g  w i t h  n i t p i c k i n g .  W e  
c r e a t e d  a  s t a t e  sys tem o f  r e c r e a t i o n a l  waterways.  Why c a n ' t  
r i v e r s  b e  named s p e c i f i c a l l y  by t h e  f u l l  r i v e r  o r  segments ,  and 
you d o n ' t  have t o  d e f i n e  a n y t h i n g .  S e n a t o r  Cr ippen r e p l i e d  
w e  a r e  q e t t i n g  t o  t h a t .  M r .  P e t e s c h  p o i n t e d  o u t  t h a t  was done 
by r e s o l u t i o n .  S e n a t o r  Cr ippen s t a t e d  on a  n a v i g a b l e  w a t e r ,  
t h e  owner owns it down t o  t h e  low w a t e r  mark. H e  a sked  what 
w e  would b e  a l l o w i n g  on C l a s s  I and C l a s s  11. S e n a t o r  Yellow- 
t a i l  s t a t e d  t h e  o r i g i n a l  b i l l  approached i t  i n  a  s i m i l a r  way, 
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b u t  n o t  i n  t h e  d i r e c t i o n  o f  p r o h i b i t i n g ,  r a t h e r  i n  what would 
be  al lowed. Maybe t h a t  makes more s e n s e  than  exhaus t ive ly  
l i s t i n g  what w i l l  be p r o h i b i t e d .  Sena to r  Crippen s t a t e d  
p r i o r  t o  t h a t ,  i t  says  r e c r e a t i o n a l  u s e  means s o  much, and then  
we went on t o  say what we p r o h i b i t .  Sena tor  Ye l lowta i l  
assumed- tha t  means on nav igable  s t r eams ,  a l l  of t h o s e  r e c r e a -  
t i o n a l  u s e s  a r e  allowed w i t h  t h e  follooring except ions .  M r .  
Waterman s t a t e d  when we f i r s t  d r a f t e d  t h i s  b i l l ,  it d i d  
e x a c t l y  as you proposed. C la s s  I w a t e r s  means t h e  fo l lowing ;  
C la s s  I1 waters  means t h e  fo l lowing .  They found t h a t  cumber- 
some and went back t o  what you say.  When they  f i r s t  t a l k e d  
about i t ,  waters  were c l a s s i f i e d  a s  p u b l i c  and p r i v a t e .  They 
took t h a t  o u t  and then  p u t  i n  C la s s  I and C la s s  11. Sena to r  
Crippen s a i d  i f  w e  could subdiv ide  i t  any f u r t h e r ,  you a r e  
i nc lud ing  nav igable  s t reams.  You should p u t  i n  f i s h i n g  and 
e l i m i n a t e  hunt ing ,  swimming, and h i k i n g ;  you should add f l o a t i n g ;  
and you should s t r i k e  o t h e r  w a t e r - r e l a t e d  a c t i v i t i e s .  I n  t h o s e  
s t reams you s h o u l d n ' t  a l l ow any type  o f  hunt ing  whatsoever.  
I f  we broaden t h e  u ses  and broaden hun t ing ,  you are going t o  
s ee  r anche r s  and landowners i n  t h a t  a r e a  s ay ing  f i n e ,  f o r g e t  
i t;  I won't  l e t  you i n  on my l and  t o  do anyth ing ;  you have t o  
g e t  on by p u b l i c  access .  Sena tor  Y e l l o w t a i l  s t a t e d  he t h i n k s  
w e  a r e  probably g e t t i n g  toward an unders tanding  of  needing a  
c l a s s i f i c a t i o n  system of some s o r t .  The ques t ion  now be fo re  
us i s  s h a l l  we have a  c l a s s i f i c a t i o n  system. We have one 
proposa l .  Sena tor  Crippen s t a t e d  we a r e  on ly  going t o  a l low 
f i s h i n g  and f l o a t i n g .  All we have t o  do i s  d i s c u s s  po r t age  
and n a t u r a l  b a r r i e r s  and go on. I f  we go on t h e  d e f i n i t i o n  
of nav igab le ,  you a r e  t a k i n g  those  s t reams  i n t o  cons idera -  
t i o n .  He can s e e  where you w i l l  a l l ow  duck hunt ing  on t h e  
Yellowstone River ,  because you d o n ' t  have t h e  hazard problem, 
b u t  you have it on t h e  e n t i r e  s t r e t c h  of Rock Creek and o t h e r  
s i m i l a r  s t reams.  

Sena tor  Towe s t a t e d  it occurs  t o  him we d i scussed  t h a t  ques- 
t i o n  of  hunt ing and swimming and o t h e r  u ses  t h a t  a r e  n o t  a s  
c l e a r l y  r e l a t e d  t o  wate r  a s  f i s h i n g  and boa t ing ,  and then  we 
were n o t  t a l k i n g  about  any c l a s s i f i c a t i o n ,  s o  we would have 
al lowed it on any r i v e r .  Sena tor  G a l t  s t a t e d  he had no t  
g o t t e n  back t o  t h a t .  Sena tor  Towe r e p l i e d  he d o e s n ' t  have 
any problem of f u r t h e r  going i n  and simply say ing  nav igab le  
C la s s  I r i v e r s  a r e  t h e  Missour i ,  Yellowstone,  and Clark  Fork 
Rivers .  Navigable C la s s  I1 a r e  de f ined  i n  subsec t ions  ( a )  
and ( b ) ,  and nav igable  C la s s  I11 a r e  a l l  t h e  r e s t .  Sena tor  
Ye l lowta i l  suggested an a l t e r n a t i v e  might be t o  provide 
f u r t h e r  c l a s s i f i c a t i o n s .  Senator  Towe commented maybe it i s  
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n o t  wise t o  do t h a t  u n t i l  w e  dec ide  how we ' r e  going t o  do 
t h a t .  M r .  Pe tesch  s t a t e d  he t h i n k s  t h e  c o u r t  op in ions  s ay  
t h e  wate rs  determine t h e i r  use .  You can p u t  r e s t r i c t i o n s  on 
them. I f  you t h i n k  Class  I and C la s s  I1 h e l p  t h e  depar tment  
when someone r e q u e s t s  a  c l o s u r e ,  it does n o t  expand t h e i r  autho- 
r i t y  one way o r  another .  He saw no problem wi th  e i t h e r  t h e  
motion o r  t h e  b i l l  t h e  way they w e r e  a t  t h a t  p o i n t .  The motion 
t o  d e f i n e  s u r f a c e  wate rs  a s  nav igab le  and non-navigable,  w i th  
subsec t ions  ( a ) ,  ( b ) ,  ( d ) ,  and ( e ) ,  c a r r i e d  w i t h  Sena tor  G a l t  
vo t ing  i n  oppos i t i on .  

Sena tor  Ye l lowta i l  suggested we now apply  t h a t  t o  u se .  H e  
suggested w e  t a k e  a  s e r i o u s  look a t  what w a s  done be fo re  us  
and s e e  i f  it  holds  any r e a l i s t i c  m e r i t .  The approach was 
t o  p r o h i b i t  c e r t a i n  a c t i v i t i e s  r a t h e r  t han  t a k i n g  t h e  o t h e r  
approach and t r y i n g  t o  a l l ow a l l  a c t i v i t i e s .  Sena to r  Towe 
commented he d i d n ' t  t h i n k  w e  wanted t o  e l i m i n a t e  t h o s e  
t h i n g s  we have a l r e a d y  dec ided ,  such a s  o v e r n i g h t  camping. 
Sena to r  Towe moved we add a  new subparagraph ( 3 )  s t a t i n g :  
"The r i g h t  o f  t h e  p u b l i c  t o  make r e c r e a t i o n a l  u s e  o f  non-navi- 
gab le  wa te r s  does n o t  i nc lude ,  wi thout  permiss ion  o f  t h e  land-  
owner, ( a )  ove rn igh t  camping; (b )  t h e  placement o r  c r e a t i o n  of 
any permanent o r  semipermanent o b j e c t  such as a duck b l i n d  
o r  boa t  moorage; o r  ( c )  o t h e r  a c t i v i t i e s  which a r e  n o t  water-  
r e l a t e d .  M r .  Pe tesch  s t a t e d  t h e  way subsec t ion  ( 2 )  c u r r e n t l y  
a p p l i e s ,  t h o s e  a c t i v i t i e s  l i s t e d  i n  (b)  and ( c )  are a l r e a d y  
p r o h i b i t e d  on a l l  s u r f a c e  wate rs .  

Sena tor  Towe moved a s  a s u b s t i t u t e  motion t h a t  w e  i n s e r t  a  
subparagraph ( 3 )  s t a t i n g :  "The r i g h t  o f  t h e  p u b l i c  t o  make 
r e c r e a t i o n a l  u se  of non-navigable wa te r s  does  n o t  i n c l u d e ,  
wi thout  permiss ion of t h e  landowner, ove rn igh t  camping, u n l e s s  
t h e  campina i s  c l e a r l y  o u t  of s i g h t  of occupied d w e l l i n g s . "  
Sena tor  Crippen s t a t e d  he would l i k e  t o  add swimming. Sena to r  
Towe s t a t e d  he t h i n k s  t h a t  i s  reasonable .  Sena tor  Crippen asked 
about  h ik ing .  M r .  Waterman s t a t e d  he has  no problem wi th  
swimming, b u t  he does  have a  problem wi th  h i k i n g  because of 
t h e  language i n  subparagraph ( c ) .  M r .  Pe tesch  s t a t e d  you have 
t o  s t a y  below t h e  high wate r  mark t o  h ike  on it. Sena tor  
Crippen commented t h e  landowner owns t o  t h e  c e n t e r  of  t h e  
s t ream on t h e s e  non-navigable wate rs .  Sena tor  Towe poin ted  
o u t  t h a t  under subparagraph ( c ) ,  you can u s e  it f o r  r e c r e a t i o n a l  
use.  He b e l i e v e s  swimming i s  okay. Dan Hines s t a t e d  it  has  
never  been t h e i r  i n t e n t i o n  t o  invade t h e  p r ivacy  of  t h e  home- 
s t e a d .  He asked how they  could harm t h e  landowner by swimming. 
M r .  S t rope  s t a t e d  i f  you go back t o  subparagraph ( c ) ,  they 
say  t h e  d i v i s i o n  of  wa te r s  i n t o  nav igab le  and non-navigable 
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i s  b u t  a way o f  d e f i n i n g  them i n t o  p u b l i c  and p r i v a t e  w a t e r s .  
S e n a t o r  Y e l l o w t a i l  asked t h a t  M r .  S t r o p e  p l e a s e  respond  t o  t h e  
l anguage  i n  t h e  H i l d r e t h  d e c i s i o c  on  page  5. H e  f e l t  M r .  
S t r o p e  was r e a d i n g  s e l e c t i v e l y .  M r .  S t r o p e  r e p l i e d  i f  you 
w i l l - r e a d  on from t h a t  o p i n i o n ,  it s a y s  C u r r a n ,  s u p r a ,  t h a t  
means t h e  c o u r t  i n  r e n d e r i n g  t h e  H i l d r e t h  d e c i s i o n  was c i t i n g  
Curran  a s  t h e  a u t h o r i t y  f o r  t h e  s t a t e m e n t  S e n a t o r  Y e l l o w t a i l  
j u s t  r e a d .  T h e r e f o r e ,  you must r e a d  Cur ran  t o  f u l l y  under-  
s t a n d  t h e  b r i e f  s t a t e m e n t  you j u s t  r e a d .  And i f  you r e a d  
Cur ran ,  t h a t  i s  a  r e q u i r e m e n t ,  b e c a u s e  t h e y  p u t  i n  C u r r a n ,  
s u p r a .  The same judge r e n d e r e d  b o t h  o p i n i o n s ,  and Zllr. S t r o p e  
i s  c o n f i d e n t  he  knew what he  was s a y i n g .  S e n a t o r  Towe 
r e f e r r e d  t o  page 1 5  o f  t h e  Curran  d e c i s i o n  and t h e  l angnaqe  
t h a t  began " i n  sum we h o l d  t h a t  . . . ." H e  s u g g e s t e d  t h a t  
i s  t h e  law o f  t h e  l a n d .  M r .  S t r o p e  responded no,  he  i s  g o i n g  
t o  s u g g e s t  t h a t  i n  c i t i n g  Curran  e i g h t  t i m e s  i n  t h e  second 
o p i n i o n ,  Curran  i s  t h e  dominate o p i n i o n .  M r .  F r e d r i c k s  
s t a t e d  he  t h i n k s  t h e  l e g i s l a t u r e  i s  n o t  bound by t h e  Curran  
and H i l d r e t h  d e c i s i o n s  and h a s  t h e  power c o n s t i t u t i o n a l l y  
and o t h e r w i s e  t o  r e q u l a t e  t h e  s u r f a c e  waters of  t h e  s t a t e .  
S e n a t o r  Towe s t a t e d - h i s  mot ion  i s  t o  ban camping on non- 
n a v i g a b l e  w a t e r s .  S e n a t o r  Cr ippen  moved as a  s u b s t i t u t e  
mot ion  t o  i n c l u d e  a l o n g  w i t h  camping, swimming and h i k i n g .  
The motion f a i l e d  on a  t i e  v o t e  w i t h  S e n a t o r s  Cr ippen and G a l t  
v o t i n g  i n  f a v o r  and S e n a t o r s  Towe and Y e l l o w t a i l  v o t i n g  i n  
o p p o s i t i o n .  

Chairman Y e l l o w t a i l  t h e n  r e v e r t e d  t o  t h e  o r i g i n a l  mot ion .  
S e n a t o r  Cr ippen f e l t  t h a t  w i t h  r e f e r e n c e  t o  swimming, e v e n .  
though you may b e  q u i t e  a  ways away from t h e  landowner,  t h o s e  
a r e  t h e  w a t e r s  h e  would submi t  are t h e  o n e s  t h e  landowners 
a r e  v e r y  concerned a b o u t  because  t h e y  d o n ' t  want p e o p l e  
swimming and do ing  o t h e r  r e c r e a t i o n a l  a c t i v i t i e s  o t h e r  t h a n  
p e r h a p s  Z i sh ing .  Tha t  i s  f i n e ,  and h e  wan t s  t o  keep i t  j u s t  
t h a t  way. T h i s  i s  t h e  l o w e s t  c l a s s i f i c a t i o n  o f  w a t e r  now 
b e c a u s e  t h e r e  i s n ' t  any lower .  S e n a t o r  G a l t  s t a t e d  we a r e  
t a l k i n g  a b o u t  non-navigable w a t e r s ,  b u t  w e  have l e f t  o v e r n i g h t  
camping a l lowed on t h e  n a v i g a b l e  w a t e r s .  S e n a t o r  Cr ippen  
s u g g e s t e d  w e  keep i t  t o  t h e  non-navigable  s t r e a m s .  He s t a t e d  
w e  have agreed  upon o v e r n i g h t  camping. S e n a t o r  Cr ippen f e e l s  
on  t h e  f a c t s  o f  t h e  Curran  and H i l d r e t h  c a s e s ,  t h e y  a r e  n o t  
t a l k i n g  a b o u t  somebody t h a t  was d e n i e d  h i s  r i g h t  t o  s w i m ,  
t h e y  w e r e  t a l k i n g  a b o u t  p e o p l e  f l o a t i n g  and f i s h i n g .  H e  t h i n k s  
f o r  a  non-navigable  s t r e a m ,  it s h o u l d  b e  r e s t r i c t e d .  Hunt ing ,  
swimming, and h i k i n g  s h o u l d  b e  e x c l u d e d .  M r .  Waterman s t a t e d  
w i t h  r e f e r e n c e  t o  h u n t i n g ,  l a s t  t i m e  t h e  subcommittee m e t ,  
t h e r e  was a  d i r e c t i o n  p l a c e d  i n  t h e  s t a t e m e n t  o f  i n t e n t  t h a t  
r e f e r r e d  t o  non-big game h u n t i n g  on t h e  s m a l l e r  s t r e a m s .  H e  
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s t a t e d  t h e  proposa l  we have be fo re  u s  and t h e  reason we a r e  
sponsor ing t h i s  p a r t i c u l a r  language i s  because o f  t h e  i n d i c a t i o n  
we have i n  Curran and what Curran s a i d  approvingly about  t h i s .  
I n  r e f e r e n c e  t o  wa te r s ,  he  r e f e r r e d  t o  pages 9 - 13. Sena to r  
Crippen s t a t e d  t h e  supreme c o u r t  exceeded i t s  bounds. I t  
was l e g i s l a t i n g .  It went beyond w h e r e  i t  should have gone. 
He w i l l  n o t  accep t  t h a t  from t h e  c o u r t .  I f  we d i d ,  he ques- 
t i oned  why t h e  l e g i s l a t u r e  would be h e r e .  He wants t o  s a y  
you can w r i t e  a l l  t h e  d e c i s i o n s  you want,  b u t  w e  w i l l  come 
back and w r i t e  ou r  laws and you can i n t e r p r e t  them. Hiking 
i s  a t r e s p a s s ,  because on t h o s e  sma l l  s t reams ,  t h e  landowner 
owns n o t  t o  t h e  low water  mark b u t  t o  t h e  c e n t e r  o f  t h e  
s t ream,  and you have t o  be r e s t r i c t i v e .  Sena tor  G a l t  s t a t e d  
on l i n e  4 ,  page 6 ,  we a r e  t a l k i n g  of non-navigable wa te r s .  
M r .  Pe tesch  po in ted  o u t  t h e  t h i n g s  l i s t e d  from page 5 ,  l i n e  
15 ,  through subparagraph ( h )  on page 6 cannot  c u r r e n t l y  
be done wi thout  permiss ion of t h e  landowner. W e  h a v e n ' t  
adopted anyth ing  on t h e  non-navigable s t reams  y e t .  Sena tor  
Crippen s t a t e d  we are t o  some e x t e n t  making a concess ion on 
f i s h i n g .  He b e l i e v e s  t h a t  i s  a l a r g e  concess ion.  Sena tor  
G a l t  commented t h a t  t h e  p u b l i c ,  o u t s i d e  of  t h e  u se  of t h e  
s u r f a c e  wa te r ,  has  no r i g h t  on non-navigable s t reams .  

A s  a s u b s t i t u t e  motion,  Sena tor  G a l t  moved t h a t  we i n s e r t  a  
new paragraph s t a t i n g  t h e  r i g h t  of  t h e  p u b l i c  t o  make 
r e c r e a t i o n a l  u se  o f  non-navigable wa te r s  does  n o t  i n c l u d e ,  
wi thout  permiss ion of  t h e  landowner, ove rn igh t  camping o r  
any u s e  o t h e r  t han  use  of  t h e  s u r f a c e  wa te r .  13e asked i f  t hey  
could accep t  t h e  f a c t  t h a t  accord ing  t o  t h e  s t a t e  law, t h e  
landowner owns t o  t h e  middle of t h e  s t ream,  and according t o  
t h e  d e c i s i o n s ,  t h e  people  own t h e  w a t e r s ,  s o  g i v e  them t h e  
wate rs  and keep t h e  land .  Sena tor  Crippen agreed.  Sena to r  
Ye l lowta i l  s t a t e d  t h e  c o u r t  w a s  p r e t t y  clear about  t h e  beds 
and banks. The motion f a i l e d  w i t h  Sena to r s  Crippen and G a l t  
v o t i n g  i n  f avo r  and Sena to r s  Towe and Ye l lowta i l  vo t ing  i n  
oppos i t i on .  

The subcommittee t hen  r e v e r t e d  t o  Sena to r  Towe's motion. 
Sena tor  Towe withdrew h i s  motion and suggested t h e  sub- 
committee move on t o  ano the r  s u b j e c t .  He suggested they  go t o  
s e c t i o n  3 ,  page 7 ,  d e a l i n g  wi th  po r t age .  He suggested sub- 
paragraph (1) i s  j u s t  g e n e r a l  language and d o e s n ' t  s ay  any- 
t h i n g  one way o r  t h e  o t h e r  a s  it i s  j u s t  r e s t a t i n g  t h e  d e c i s i o n .  
He d i d  n o t  s e e  any problem wi th  subparagraph ( 2 ) .  Sena tor  
Crippen suggested i n s e r t i n g  t h e  word " a r t i f i c i a l "  on l i n e  15 .  
Sena tor  Towe suggested t h e  word " a r t i f i c i a l "  should a l s o  be 
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inserted on page 8, line 1. Senator Crippen stated we have 
defined barriers and may not need to put "artificial" in 
there, 

Senator Towe responded he will go with putting it in on page 
8, line-1, but suggested we leave it alone on page 7, line 
15. Senator Crippen felt we were then by implication including 
all barriers. Senator Towe moved that the words "an artifi- 
cial" be inserted on page 8, line 1. He stated that if you 
are going to build a barrier some compensation is going to 
have to be taken in terms of route. 

Senator Crippen stated it was the problem in the Hildreth 
case that caused all of this to begin with. A landowner should 
have the right to put a barrier up for good cause, but if 
he does, it should be incynbent upon him to provide a 
method of portage around it. We are talking about artificial 
barriers. 

Mr. Petesch pointed out that other proposed amendments were 
suggested by the Stillwater Protection Association which 
were adding the word "artificial" in the two places suggested. 
Western Environmental Trade Association also suggested re- 
moving the supervisors entirely. They would also strike 
on page 8, subsections (b), (c), and (e) in their entirety. 
With what the subcommittee has done so far, it needs to 
strike on page 8 the last sentence of subparagraph (e), and 
if it strikes subparagraphs (b) , (c) , and (e) , there are 
suggestions on subparagraph (c) to strike "reasonable and 
safe" and on subparagraph (d) to strike "of the most appro- 
priate" and insert new language. On page 8, as an alternative, 
it is suggested that they just strike "natural" and put in 
"existing artificial." Mr. Petesch went on to say that Mr. 
Waterman has a suggestion at the end of subparagraph (e) which 
is No. 5 on his amendments. Senator Crippen felt that was 
a good amendment. Mr. Petesch stated he didn't think it 
added anything to the bill because artificial barriers are 
the only barriers you are addressing right now. Senator 
Towe agreed with Mr. Petesch, but he thinks there is some 
merit in re-enforcing that we are talking about artificial 
barriers. His rationale for not putting it in the other one 
is we're just picking up the supreme court language. Senator 
Crippen stated he would go along with that if they would add 
the caveat of "nothing contains." The motion carried with 
Senatcrs Crippen and Towe voting in favor, Senator Yellowtail 
voting in opposition, and Senator Galt not voting. 
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Senator  Towe moved t h a t  t h e  fo l lowing  language be added t o  t h e  
end of page 1, fo l lowing  l i n e  2 4 :  "Nothing conta ined  i n  t h i s  
a c t  addresses  t h e  i s s u e  of  n a t u r a l  b a r r i e r s  o r  po r t age  
around s a i d  b a r r i e r s .  Nothing conta ined  i n  t h i s  a c t  makes it 
l awfu l  o r  unlawful ."  M r .  Waterman suggested p u t t i n g  t h a t  
language a t  t h e  end of s e c t i o n  3 a s  a  new subparagraph ( 4 )  
r a t h e r  t han  i n  t h e  d e f i n i t i o n .  You a r e  speaking i n  t e r m s  of  
s u b s t a n t i v e  m a t t e r s  a t  t h a t  p o i n t .  Sena tor  Crippen agreed.  
Sena tor  Towe amended h i s  motion t o  s t a t e  t h a t  it would fo l low 
l i n e  2 3  on page 9 a s  a  new subparagraph ( 4 ) .  

Sena tor  Crippen commented t h a t  he could s e e  t h e  need f o r  law- 
f u l ,  b u t  he d i d  n o t  s e e  t h e  need f o r  unlawful.  A s  a  sub- 
s t i t u t e  motion, Sena tor  Crippen moved t h a t  w e  s t r i k e  t h e  phrase  
"o r  unlawful" from t h e  Sena tor  Towers motion. M r .  Pe t e sch  
suggested it should say  "por tage  around s a i d  b a r r i e r s  l awfu l  
o r  unlawful."  Sena tor  Crippen s t a t e d  it should say  "Nothing 
i n  t h i s  a c t  w i l l  be  cons t rued  t o  make por tage  around n a t u r a l  
b a r r i e r s  l awfu l . "  Sena tor  Towe s t a t e d  t h e  supreme c o u r t  may 
w e l l  come down and say it i s  l awfu l .  Sena tor  Crippen moved 
as a  s u b s t i t u t e  motion t o  s t r i k e  "unlawful" i n  t h e  sugges ted  
motion by Sena tor  Towe. The motion f a i l e d  wi th  Sena to r s  
Crippen and G a l t  v o t i n g  i n  f avo r  and Sena to r s  Towe and 
Ye l lowta i l  v o t i n g  i n  oppos i t i on .  

Chairman Ye l lowta i l  then  r e v e r t e d  t o  t h e  main motion wi th  
Sena tor  Towers amended language. Sena tor  Ye l lowta i l  s t a t e d  
a s  a  p r a c t i c a l  m a t t e r ,  it i s  unwise f o r  t h e  l e g i s l a t u r e  t o  
out law por tage  around any manner o f  b a r r i e r .  That  i s  by 
i m p l i c a t i o n  what w e  do by doing t h i s .  The motion f a i l e d  w i t h  
Sena tor  Towe v o t i n g  i n  f a v o r  and Sena tors  Crippen,  G a l t  and 
Ye l lowta i l  vo t ing  i n  oppos i t i on .  Sena tor  Towe moved t h a t  we 
i n s e r t  on page 9, fo l lowing  l i n e  2 3 ,  a new subparagraph ( 4 )  
which would read  "Nothing conta ined  i n  t h i s  a c t  add res se s  
t h e  i s s u e  of n a t u r a l  b a r r i e r s  o r  po r t age  around s a i d  b a r r i e r s . "  
Sena tor  Crippen r e p l i e d  t h a t  i s  a  n e u t r a l  s ta tement .  We 
took n a t u r a l  b a r r i e r s  o u t .  Be would l i k e  t o  l eave  it a s  
t h e  i n t e n t  of t h e  committee t h a t  we r e j e c t  anything a s  f a r  a s  
t h e  Curran and H i l d r e t h  c a s e s  p e r t a i n i n g  t o  n a t u r a l  b a r r i e r s  
s o  f a r  a s  we want them t o  apply  t o  a r t i f i c i a l  b a r r i e r s .  I f  
we t a k e  o u t  n a t u r a l  b a r r i e r s ,  we should have a  p r e t t y  s p e c i f i c  
s t a t emen t  of  law t h a t  t h e r e  i s  no r i g h t  t o  go around n a t u r a l  
b a r r i e r s .  Sena tor  Towe s t a t e d  it was h i s  i n t e n t  t o  exc lude  
t h a t  i s s u e  from t h e  b i l l ,  t h a t  i s  t o o  v o l a t i l e  an i s s u e  t o  
g e t  i n t o  i n  t h i s  b i l l .  Sena tor  Crippen asked i f  we were 
r e a l l y  accomplishing anything then .  We a r e  accomplishing 
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something as far as artificial barriers. We may end up 
with a new set of laws foisted upon us by the supreme court 
regarding natural barriers. Senator Towe thinks that is 
too hot an issue. He thinks if we put in portage around 
xatural barriers, we are not likely to get the bill 
passed-through the Senate. If we take all references to 
barriers out, he thinks that is more important. No matter 
what we decide, he is convinced it will go back to the 
court. Let's not give the court any hint of how the legisla- 
ture feels. The motion failed with Senator Towe voting in 
favor and Senators Crippen, Galt, and Yellowtail voting in 
opposition. 

Senator Towe suggested the subcommittee then consider Mr. 
Waterman's amendment No. 5 on page 8. Mr. Waterman stated for 
consistency, the subcommittee should strike the last line on 
page 8, which entails lines 21-22 of the bill. Senator 
Yellowtail-asked that they clarify what such costs might be. 
Mr; Petesch stated the costs would be where you have requested 
the department and the supervisors to establish a specific 
route, there could be some improvements, and the bill further 
provides the landowner has to bear those costs. The 
department then provides signs. 

Senator Galt asked if we were talking about the supervisors' 
getting in on this decision. Mr. Petesch stated yes, at this 
point. Ron Jackson, President, Montana Association of 
Conservation Districts, stated the supervisors around the 
state do not feel this is a conservation issue and do not 
feel they should be involved in this bill. They would 
recommend the definition of supervisors be removed from the 
bill and where the name of supervisor is, add the department's 
name in its place. As long as the arbitration is still there, 
there is protection of the landowner that is sufficient. 
Senator Crippen stated it's not that the department of Fish, 
Wildlife and Parks could do a good job, it is funding it. 
He asked about the county commissioners. Mr. Jackson 
asked why you needed anybody other than the landowner and the 
person from the Fish, Wildlife and Parks. Senator Crippen 
stated the final decision is made by the supervisors. Mr. 
Jackson stated as he understands it, it is a decision made 
by the supervisors, the landowner, and a person from the 
Department of Fish, Wildlife and Parks. Mr. Petesch stated 
the supervisor makes the decision. If someone objects, the 
three-member panel comes in. Senator Galt asked if his 
association has taken a stand on this bill one way or the 
other. Mr. Jackson responded, no. Senator Towe moved that 
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t h e  subcommittee adopt M r .  Waterman's amendment No. 5 and 
s t r i k e  t h e  l a s t  l i n e  on page 8 encompassing l i n e s  20- 
22 of  t h e  b i l l ,  D i r e c t o r  Flynn s t a t e d  t h e  d i s c u s s i o n  t h a t  
cen te red  around t h e  po r t age  i s s u e  end e v e n t u a l l y  g o t  t o  t h e  
conserva t ion  d i s t r i c t  s u p e r v i s o r s  was t h e  d i s c u s s i o n  t h a t  
he p e r s o n a l l y  f e e l s  s t imu la t ed  t h i s  whole p roces s ,  which 
tu rned  a  po r t age  i s s u e  i n t o  a  n a v i g a b i l i t y  i s s u e .  That  problem 
and t h a t  q u e s t i o n  s t i l l  e x i s t  on t h a t  r i v e r .  I t  was t h e  
concern of  t h e  department t h a t  we needed t o  s e t  up some me- 
chanism f o r  a  decision-making p roces s  where a  d e c i s i o n  could  
be a r r i v e d  a t  t h a t  could be accepted and n o t  have t o  g e t  i n t o  
t h e  supreme c o u r t .  That  mechanism i s  what we s e e  b e f o r e  u s  
i n  s e c t i o n  3 a s  i t  was presen ted .  That  d i d  no t  seem t o  be 
accep tab le .  The board o f  county s u p e r v i s o r s  has  a  very  f i n e  
and deserved r e p u t a t i o n  a s  being f a i r ,  and t h a t  was t h e  r ea son  
t h a t  body was suggested.  I t  has  a l s o  been po in ted  o u t  t h e r e  
was a  concern some s u p e r v i s o r s  may n o t  want t o  a c c e p t  t h a t  
r e s p o n s i b i l i t y ,  and t h a t  i s  why t h e  county commissioners a r e  
i n  t h e r e .  The amendment would be  accep tab le .  M r .  Pe t e sch  
s t a t e d  he t h i n k s  t h e  o t h e r  t h i n g  t h i s  amendment does i s  if 
you were p u t t i n g  t h e  po r t age  r o u t e  on ano the r  p e r s o n ' s  l a n d ,  
you were t ak ing .  Therefore ,  you must t a k e  by eminent domain. 
M r .  Jackson s t a t e d  t h e  conserva t ion  d i s t r i c t s  do have a good 
r a p p o r t  w i t h  t h e  landowners, and t h i s  i s  what they  a r e  t r y i n g  
t o  keep. Sena tor  Crippen s t a t e d  i f  you a r e  t h a t  concerne6 
and d o n ' t  want t o  g e t  involved ,  you j u s t  r e f u s e .  M r .  Jackson 
t h i n k s  i n  most c a s e s  t h a t  i s  what w i l l  happen, s o  why should 
they  n o t  j u s t  t a k e  them o u t  completely.  H e  t h i n k s  D i r e c t o r  
Flynn i s  j u s t  looking  f o r  a scape g o a t .  Sena tor  Crippen 
s t a t e d  he d o e s n ' t  t h i n k  he would do t h a t .  M r .  Jackson s t a t e d  
t h i s  i s  n o t  p a r t  of t h e i r  charge.  Sena to r  Towe t h i n k s  t hey  do 
have a  good r e p u t a t i o n  f o r  n o t  on ly  r e p r e s e n t i n g  landowners,  
b u t  a l s o  persons  concerned about conserva t ion  measures. Tha t  
i s  t h e  kind of p e r s p e c t i v e  t h e  b i l l  wanted. Sena tor  Crippen 
commented t h e  s u p e r v i s o r s  came i n  and asked f o r  money, now w e  
a r e  going t o  g i v e  them a  r e s p o n s i b i l i t y  and a  way o u t .  The 
motion c a r r i e d  unanimously. 

M r .  Pe tesch  po in ted  o u t  one sugges t ion  was t o  d e l e t e  subpara-  
graphs  (b) and ( c )  and t a k e  s u p e r v i s o r s  o u t  of t h e  b i l l .  
Sena to r  Crippen moved on page 8 ,  l i n e  1 2 ,  fo l lowing "de te rmine" ,  
t h e  fol lowing language be i n s e r t e d ,  " t o  determine i f  a  p o r t ~ q e  
r o u t e  i s  necessary ."  Mike Micone, Western Environmental Trade , 

Assoc ia t ion ,  s t a t e d  he wants t o  s t r i k e  t h e  a r b i t r a t i o n  procedure  
and inasmuch a s  t hey  had recommended t h e  d e l e t i o n  of n a t u r a l  
b a r r i e r s .  The b i l l  p rov ides  t h e  landowner has t h e  r i g h t  t o  
c r e a t e  an a r t i f i c i a l  b a r r i e r  and when he does ,  he has  t o  



SENATE JUDICIARY COldMITTEE 

EXHlBlT NO. 
Senate  J u d i c i a r y  Subcommittee 

b 
Stream Access Meeting Minutes DATE 

032785 
March 2 0 ,  1985 BILL NO- 
Page 17 

provide  por tage .  They d o n ' t  argue wi th  t h a t .  But i f  t h e  
landowner can b u i l d  a b a r r i e r  and t h e  p u b l i c  can po r t age  
around it, t h e r e  i s  no need f o r  an  a r b i t r a t i ~ n  process .  
Sena tor  Towe asked why t h e r e  would be  no need; obvious ly  
t h e r e  i s  a need i f  t h e r e  i s  a r i g h t  t o  po r t age .  M r .  Micone 
responded t h e  p u b l i c  has t h e  r i g h t  t.o p o r t a g e  around b a r r i e r s .  
I f  t hey  have a r i g h t  t o  po r t age ,  t h e r e  i s  no need f o r  a 
r e c r e a t i o n i s t  t o  go t o  a board of s u p e r v i s o r s  t o  r e q u e s t  
where t h e y  a r e  going t o  por tage .  Sena to r  Towe asked who 
w i l l  de termine what i s  t h e  l e a s t  i n t r u s i v e  manner. M r .  
Micone responded i f  t h e  landowner does n o t  determine t h a t ,  
t h e  r e c r e a t i o n i s t  w i l l .  Sena tor  Crippen sugges ted  you may 
be p u t t i n g  t h e  landowner i n  a l i t t l e  b i t  o f  a r i s k .  He 
d o e s n ' t  know i f  he were a landowner whether he would want t h e  
p u b l i c  t o  determine t h e  por tage  r o u t e .  M r .  Micone responded 
what he i s  say ing  i s  p u t  t h e  r e s p o n s i b i l i t y  on t h e  landowner 
t o  p rov ide  a ga t e - . o r  l a d d e r  f o r  t h e  r e c r e a t i o n i s t  t o  c r o s s  
t h a t  b a r r i e r .  

M r .  Micone s t a t e d  he  d o e s n ' t  t h i n k  w r i t i n g  a p i e c e  of  l e g i s -  
l a t i o n  w i l l  r e s o l v e  t h e  s i t u a t i o n s  t h a t  a r e  exper ienced 
wi th  t h e  landowner t h a t  you mentioned. I f  t h e  department 
cannot  r e s o l v e  t h a t  w i th  a supreme c o u r t  d e c i s i o n ,  he doubts  
t h e  l e g i s l a t u r e  can r e s o l v e  t h a t .  W e  a r e  t a l k i n g  about  a 
p i e c e  o f  l e g i s l a t i o n  t h a t  a f f e c t s  every  landowner and every  
r e c r e a t i o n i s t  i n  t h e  s t a t e  of Montana. H e  b e l i e v e s  a land-  
owner p u t t i n g  i n  a b a r r i e r  w i l l  p rov ide  a means f o r  t h e  
r e c r e a t i o n i s t  t o  g e t  around it. Sena to r  Crippen sugges ted  
t a k i n g  t h e  s i t u a t i o n  where they  have t o  po r t age  around t h e  
b a r r i e r  t h a t  was p laced  t h e r e  by a p a r t y .  H e  asked who w i l l  
make t h e  de t e rmina t ion  e x a c t l y  what t h a t  po r t age  r o u t e  w i l l  
be  s o  t h a t  t h e  compensation w i l l  adequa te ly  be g iven  t o  t h e  
landowner. M r .  Micone r e p l i e d  he d o e s n ' t  b e l i e v e  s o ,  because 
he b e l i e v e s  i f  t h e  s t a t e  of  Montana wanted t o  p u t  some type  
of b a r r i e r  on h i s  l a n d ,  it w i l l  have t o  pay f o r  it and should 
have t o  go through a condemnation procedure .  Sena tor  Crippen 
r e p l i e d  t h e y  may a l r e a d y  have i n  f a c t  t aken  an easement, p u t  
t h e  b a r r i e r  i n ,  b u t  d i d n ' t  provide any way t o  g e t  around i t .  
M r .  Micone s t a t e d  i t  would be s h o r t  s i g h t e d  f o r  t h e  s t a t e  t o  
do t h a t ,  b u t  it should be worked o u t  w i t h  t h e  landowner. 
Everything d o e s n ' t  have t o  be pu t  i n  a b i l l  every  s t e p  of 
t h e  w a v .  Sena tor  Towe r e p l i e d  he f e l t  t h a t  was c o r r e c t .  
The q u e s t i o n  might be whether one i s  neces sa ry .  He asked what 
do we do about t h e  reasonable  and s a f e  r o u t e  of s e v e r a l  d i f f -  
e r e n t  r o u t e s ;  i f  a  po r t age  r o u t e  i s  neces sa ry  and i f  s o  a 
r ea sonab le  and s a f e  por tage  r o u t e .  M r .  Pe t e sch  po in ted  o u t  
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Senator Towe's concern is addressed in subparagraph (d). He 
also stated there is a companion amendment to subparagraph 
(dl. 

Mr. Strope stated it is his view the whole elaborate 
procedure for this arbitration would be unconstitutional. 
Private property shall not be taken or damaged for puSlic 
use without just compensation for the full extent of the loss. 
Just compensation shall include necessary expenses of 
litigation. Mr. Waterman stated with reference to this 
specific language proposed which would require not only a 
finding as to the location of the reasonable route, but 
also whether or not one is needed, they did not put that former 
language in because of the concerns of the supervisors of fact- 
finding. Mr. Morris thinks this whole system is geared to 
something you may find troublesome, and that is arbitration. 
Senator Crippen withdrew his motion. 

In view of the lateness of the hour, the subcommittee adjourned 
its meeting and agreed to reconvene on Monday at 7:00 p.m. 

There being no further business to come before the subcommittee, 
the meeting was adjourned at 11:08 p.m. 

Subcommittee Chairman 
Senator Bill ~eilowtail 
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The f o u r t h  meeting of t h e  Senate  J u d i c i a r y  Subcommittee on 
Stream Access was c a l l e d  t o  o r d e r  a t  7:30 p.m. on March 25, 
1985, by Subcommittee Chairman B i l l  Y e l l o w t a i l  i n  Room 325 
of t h e  S t a t e  Cap i to l .  

ROLL CALL: A l l  subcommittee members were p r e s e n t .  

FURTHER CONSIDERATION OF HB 265: Greg Pe t e sch  began by s t a t i n g  
where t h e  b i l l  p r e s e n t l y  s tood.  The b i l l  now only d e a l s  w i th  
a r t i f i c i a l  b a r r i e r s ;  wate rs  have been c l a s s i f i e d  i n t o  two 
c l a s s e s :  navigable  and non-navigable; i n  t h e  nav igab le  a r e a ,  
any s t ream flowing through p u b l i c  l a n d s  has  been e l imina t ed  
from former C la s s  I; h igh  water mark has  been r ede f ined ;  
r e c r e a t i o n a l  u se  has  been l i m i t e d  f o r  swimming purToses t o  
w i t h i n  1 0 0  yards  of h a b i t a b l e  b u i l d i n g s ;  h i k i n g  has  been added 
t o  r e c r e a t i o n a l  uses ;  u s ing  a  s t ream a s  a  right-of-way has been 
p r o h i b i t e d ;  and t h e  subcommittee has  j u s t  g o t t e n  i n t o  t h e  
po r t age  a r e a .  

Sena tor  Crippen had suggested t h e  subcommittee have t h e  pro- 
ponents  and opponents come i n  w i th  t h e i r  own recommendations 
p e r t a i n i n g  t o  nav igab le  s t r e a m  and wa te r s .  I n  response t o  
t h i s  Exh ib i t  1 was submit ted t o  t h e  subcommittee by Conrad 
F red r i cks .  'Senator  Bob Brown addressed t h e  subcommittee and 
s t a t e d  du r ing  t h e  J u d i c i a r y  Committee hea r ing  on t h e  b i l l ,  i n  
s p i t e  of t h e  f a c t  bo th  c o u r t  ca se s  p e r t a i n  t o  problems t h a t  
a rose  concerning d i s a g r e e m e n t s  over  a c c e s s  t o  s t reams ,  t h e  
b i l l  a s  d r a f t e d  i n c l u d e s  acces s  t o  l a k e s .  The ownership i s  
d i f f e r e n t  around l a k e s  t han  streams.  Chuck Abe l l ,  of 
Whi te f i sh ,  s t a t e d  he was s u r p r i s e d  t h e  p r e s s  d i d n ' t  make it 
more known t h i s  b i l l  i n c l u d e s  l akes .  He's  concerned about 
t h e  i m p l i c a t i o n s  t h e r e  may be i n  t h i s  bill t o  t h e i r  r i g h t s  i n  
f r o n t  of t h e i r  p rope r ty  on lakes .  He s t a t e d  Whi te f i sh  Lake 
f l u c t u a t e s  s i x  f e e t  a  year .  H i s  f r o n t  ya rd  i s  t h e  l ake .  He 

- h a s  a  few f e e t  of g r a s s  and then t h e  l a k e .  H e  i s  w i l l i n g  t o  
s h a r e  t h e  l a k e  wi th  anybody, b u t  he i s  n o t  s u r e  he wants t o  
s h a r e  h i s  f r o n t  yard.  Sena tor  Matt H i m s l  asked whether t h e  
s t ream a c c e s s  b i l l  r e f e r r e d  t o  l akes .  S e n a t o r s  Towe and G a l t  
responded yes.  Sena tor  H i m s l  s t a t e d  then  they  a r e  very  con- 
cerned what happens t o  t h e  shore  l i n e .  The beach of F la thead  
Lake may go down 75 f e e t .  They d i d n ' t  worry about someone's 
camping on t h e  beach i n  t h e  summer, b u t  a  good s h a r e  of t h e  
year  it i s  dropped down. The va lue  of  l a k e  p rope r ty  i s  because 
of  t h e  beach. That  i s  what they  pa id  f o r .  Land on t h e  l a k e  
i s  s o l d  by t k e  f o o t  t h a t  has beach f r o n t a g e .  He would be up- 
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s e t  i f  someone p u t  a  duck b l i n d  on h i s  beach when t h e  w a t e r  
was down. They f i s h  o f f  t h e  b r e a k w a t e r s ,  and t h e y  have  no 
problem w i t h  t h a t  i f  t h e y  d o n ' t  abuse  it. S e n a t o r  H i m s l  hoped 
t h e  subcommittee cou ld  e l i m i n a t e  t h e  l a k e  s h o r e s  from t h e  
s t r e a m  a c c e s s  b i l l .  

Ron Waterman addressed  t h e  subcommittee and s t a t e d  a  g e n e r a l  
overview w i t h  r e s p e c t  t o  what  t h e  supreme c o u r t  s a i d  i s  t h e  
o r i g i n  o f  t h e  problem. The supreme c o u r t  i n  i t s  l anguage  
gave  t h e  p u b l i c  t h e  r i g h t  t o  u s e  a l l  o f  t h e  w a t e r s  i n  t h e  
s t a t e  and t h e  a d j a c e n t  l a n d s  up t o  t h e  h i g h  w a t e r  mark. W e  
a r e  b rough t  t o  t h e  language by t h e  c o u r t .  I n  l i g h t  o f  
S e n a t o r  Brown's concern ,  t h e y  a g r e e  t o  e x c l u d e  l a k e s  from 
t h e  c o n s i d e r a t i o n  of  HB 2 6 5  and s a y  n o t h i n g  i n  t h i s  ac t  con- 
t r o l s  one  way o r  a n o t h e r  t h e  p u b l i c ' s  r i g h t  t o  u s e  t h e  w a t e r s ,  
beds  and banks of  n a t u r a l  l a k e s .  They w i l l  a l l o w  l i t i g a t i o n  
t o  d e t e r m i n e  t h a t .  I t  was h i s  u n d e r s t a n d i n g  t h i s  subcommittee 
d i d  n o t  have  a  m a j o r i t y  concensus  t o  proceed i n  t h a t  f a s h i o n .  
S e n a t o r  Cr ippen s a i d  you s a y  t h e r e  i s  a  d i f f e r e n c e  between t h e  
l a k e  f r o n t  p r o p e r t y  and scream banks .  Say you have a  series 
o f  c a b i n s  o r  r e s i d e n c e s  t h a t  have a  s t reambed a s  t h e i r  f r o n t  
y a r d .  H e  was i n t e r e s t e d  i n  knowing h i s  r a t i o n a l e  why you c a n  
t a k e  o u t  l a k e s  and r e l a t e d  t h a t  t o  c a b i n  s i tes  and home s i tes ,  
and y e t  l e a v e  i n  s i m i l a r  p r o p e r t y  w i t h  p e o p l e  w i t h  s m a l l e r  
concerns  and y e t  make a d i s t i n c t i o n  w i t h  t h o s e  and n o t  i n -  
v i t e  a  l a w s u i t .  M r .  Waterman r e p l i e d  he  i s  n o t  s u g g e s t i n g  
by t a k i n g  o u t  l a k e s  w e  do  n o t  a v o i d  a n o t h e r  l a w s u i t .  H e  
i s  s u g g e s t i n g  from a  p r a c t i c a l  p o i n t  o f  view l a k e s  and l a k e  
a c c e s s  a r e  d i f f e r e n t  t h a n  s t r e a m  access. There  i s  l i t t l e  u s e  
on most  streams. On o u r  l a k e s ,  t h e  Department of  F i s h ,  W i l d l i f e  
and P a r k s  o v e r  t h e  y e a r s  h a s  had a  program which h a s  been 
funded and h a s  a c q u i r e d  a  g r e a t  d e a l  o f  a c c e s s  t o  a s s u r e  t h e  
p u b l i c  h a s  a  r i g h t  t o  t h e  w a t e r s .  H e  w i l l  submit  t h a t  t h e  l a n -  
guage of  t h e  supreme c o u r t  would s u g g e s t  l a k e s  a r e  p u b l i c  
w a t e r s .  The question i s  whe the r  t h e r e  i s  a r e a l  problem w i t h  
r e s p e c t  t o  t h e  l a k e s  and i f  w e  c a n  a v o i d  f o r  a  p e r i o d  of t i m e  
t h e  l a k e  i s s u e  and p a s s  a  p i e c e  o f  l e g i s l a t i o n  which a d d r e s s e s  
o n l y  s t r e a m  a c c e s s .  S e n a t o r  Cr ippen  r e p l i e d  i f  we d i d  t h a t ,  
and w e  l i m i t e d  t h e  scope  o f  t h i s  b i l l  t o  j u s t  s t r e a m s  and 
n o t  l a k e s ,  and i f  w e  made some d e f i n i t i o n s  and t h e n  down t h e  
l i n e  some g roup  o f  i n d i v i d u a l s  b r i n g s  a  l a w s u i t  p e r t a i n i n g  
t o  l a k e s ,  w o u l d n ' t  t h e  c o u r t  b e  a b l e  t o  look a t  what t h e  
l e g i s l a t u r e  d i d  w i t h  r e s p e c t  t o  v e r y  s i m i l a r  p r o p e r t y .  They 
c o u l d  t h e n  s a y ,  t h e  l e g i s l a t u r e  h a s  a d d r e s s e d  t h a t ,  and t h i s  
s i t u a t i o n  r e g a r d i n g  l a k e s  i s  no d i f f e r e n t .  I f  t h e  l e g i s l a t u r e  
h a s  a  r u l e  i n  r e l a t i o n  t o  t h o s e  s i t u a t i o n s ,  i t  would b e  e a s y  
f o r  them t o  l e g i s l a t e  and s a y  t h e  l e g i s l a t u r e  r e a l l y  i n t e n d e d  
t o  d e a l  w i t h  l a k e s .  M r .  Waterman r e p l i e d  i f  we l e a v e  t h e  b i l l  
s i l e n t  a s  t o  l a k e s ,  t h e  supreme c o u r t  might  s a y  you i n t e n d e d  t o  
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d e a l  w i th  l a k e s  a s  w e l l .  H i s  sugges t ion  i s  t o  be c l e a r  t h e  
purpose of t h e  b i l l  i s  n e u t r a l  i n  r e s p e c t  t o  t h e  l a k e  i s s u e .  
Would what t h e  body does  be seen a s  a l e g i s l a t i v e  d i r e c t i o n ?  

Sena tor  Towe s t a t e d  he i s  i n c l i n e d  t o  a c c e p t  what M r .  Waterman 
says  and would l i k e  t o  propose t h a t  b u t  would l i k e  t o  hea r  Plr. 
A b e l l ' s  comment. He asked about  l a k e s .  He asked i f  he would 
cons ide r  t h e  p u b l i c  has  any acces s  r i g h t s  a t  a l l  t o  t h e  beach 
below t h e  h igh  wate r  mark. M r .  Abe l l  r e p l i e d  when he pur- 
chased t h e  p rope r ty  it was i n d i c a t e d  h i s  r i g h t s  t o  t h e  p rope r ty  
followed t h e  wate r  l i n e .  Sena tor  Towe s t a t e d  t h a t  i s  a n c i e n t  
h i s t o r y .  M r .  Abe l l  s a i d  once it becomes d r y  l and ,  it comes 
under t h e  j u r i s d i c t i o n  of himself  a s  a  landowner. Sena tor  
Towe commented t h a t  he sympathized w i t h  him, and he thought  
most people  would accep t  t h a t .  But r e a l i s t i c a l l y ,  we w i l l  
probably have t o  t r e a t  it l i k e  ocean p r o p e r t y ,  and whi le  you 
have ve ry  expensive p rope r ty ,  it  i s  p u b l i c  p roper ty .  M r .  Abe l l  
quest ioned how Washington would do it. Sena to r  Towe s t a t e d  w e  
might be a b l e  t o  add res s  it on a  lake-by-lake p roces s ,  b u t  
l i k e  M r .  Waterman says ,  we should probably l e a v e  l a k e s  o u t  
f o r  now. 

Senator  Crippen asked M r .  Abe l l ,  assuming you own t h a t  same 
amount of  f r o n t a g e  on a r i v e r ,  would you f e e l  any d i f f e r e n t  
than you do now w i t h  your l a k e  f r o n t  p r o p e r t y  on Whi te f i sh  
lake? M r .  Abe l l  responded we have a l r e a d y  addressed t h a t  
ques t ion  many t imes.  I n  f r o n t  of h i s  house,  he would f e e l  
s t r o n g l y  about  it. But on t h e  e a s t  s h o r e  where he owns 
p rope r ty  t h e r e  i s  a c c e s s ,  and t h e  p u b l i c  u s e s  it a l l  of t h e  
t ime,  a l t hough  they  have n o t  p u t  it i n  t h e  paper  t hey  have 
no t  p u t  it i n  t h e  paper  t hey  a r e  welcome t o  u se  it. They 
have some concern about it, b u t  they  do n o t  r e s t r i c t  p u b l i c  
acces s  t o  t h a t  a r ea .  Sena tor  Crippen s a i d  l e t ' s  assume 
your home i s  on t h a t  r i v e r .  M r .  Abe l l  responded i f  h i s  home 
faced t h e  r iver ,  he would be  concerned about  p u b l i c  a c c e s s  
t o  t h a t ,  a l though  he would a l low p u b l i c  a c c e s s  t o  an unde- 
veloped p i e c e  of land a long  t h e  r i v e r  j u s t  as he does  t o  
h i s  undeveloped land on t h e  l ake .  Sena to r  Towe ques t ioned  
what k ind  of use he saw a s  accep tab le  t o  any of t h e  l a k e  
f r o n t  below t h e  h igh  water mark. Sena to r  H i m s l  responded a 
stream has  a bed and a bank and a  l a k e  has  beach. V i r t u a l l y  
every f o o t  a long t h e  l a k e  i s  owned by someone. Water i s n ' t  
f lowing by, and nobody i s  going up and down it. A s  f a r  a s  
deeds a r e  concerned,  t hey  go t o  t h e  low water  mark. He has  
no o b j e c t i o n  t o  someone's boa t ing  up t o  t h e  beach. H e  has 
problems w i t h  someone's having t h e  r i g h t  t o  occupy t h a t  beach. 
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Senator  Crippen s t a t e d  t h e  c o n s t i t u t i o n  prov ides  a l l  s u r f a c e ,  
underground, f l ood ,  and a tmospher ic  wa te r s  w i t h i n  t h e  s t a t e  a r e  
t h e  p rope r ty  of t h e  people  of  t h e  s t a t e .  Sena tor  H i m s l  r e p l i e d  
t h a t  would be t a k i n g  wi thout  due process .  H e  asked i f  it were 
reasonable ,  s e n s i b l e ,  and p r a c t i c a l  t o  do t h a t .  Sena tor  Towe 
responded t h a t  i s  what Sena to r  G a l t  has  been say ing  on t h e  
r i v e r s .  Senator  H i m s l  r e p l i e d  they  cannot  t a k e  t h a t  u n l e s s  it 
i s  reasonable  and proper  t o  u s e  t h a t .  Sena tor  Towe f e l t  w e  
should add res s  t h e  problem. Senator  Towe moved t h e  b i l l  be 
amended a s  fol lows:  

I. Page 5 ,  l i n e  3. 
Following: "MARK" 
I n s e r t :  " , see, however, s e c t i o n  7 a s  it r e l a t e s  t o  
l akes"  

2. Page 11. 
Following: l i n e  2 4  
I n s e r t :  "NEW SECTION. Sec t ion  7. Lakes. Nothing 
conta ined  i n  t h i s  ac t  add res se s  t h e  i s s u e  of t h e  use  
of  s u r f a c e  wa te r s ,  a s  de f ined  h e r e i n ,  on l akes . "  

Sena tor  G a l t  contended you cannot  s e p a r a t e  some w a t e r s  from 
o t h e r  waters .  We have t h e  same problem on streams a s  on l a k e s .  
I f  w e  a r e  d e a l i n g  w i t h  t h e  wa te r s  of  t h e  s ta te  of  Montana, 
l e t ' s  d e a l  w i t h  a l l  o f  them. Sena tor  Towe r e p l i e d  i t ' s  t h e  
e x a c t  same t h i n g  he proposed f o r  n a t u r a l  b a r r i e r s  f o r  t h e  
same reason.  There a r e  some t h i n g s  we w i l l  n o t  be  a b l e  t o  
s o l v e  i n  t h i s  p i e c e  o f  l e g i s l a t i o n  o r  i n  t h i s  l e g i s l a t i v e  
s e s s ion .  H e  t h i n k s  i f  we l e a v e  l a k e s  i n ,  we may n o t  have a  
b i l l .  H e  t h i n k s  Sena to r s  Brown and H i m s l  have r a i s e d  some 
ve ry  bonaf ide  p o i n t s  t h a t  l a k e s  and t h e  c o n s i d e r a t i o n  of 
ownership t he reon  a r e  a l i t t l e  d i f f e r e n t  t han  s t reams.  There 
a r e  some s i m i l a r i t i e s ,  and he would guess  t h a t  t h e  supreme 
c o u r t  e v e n t u a l l y  w i l l  r e q u i r e  t h e  same t h i n g  on l a k e s  as it 
i s  r e q u i r i n g  on s t reams.  But u n t i l  it does ,  prudence says  
we should s t a y  o u t  o f  t h e  i s s u e .  Sena tor  Crippen po in ted  o u t  
t h a t  i s  why he asked M r .  Abe l l  what h i s  thoughts  would be i f  
he owned p rope r ty  on a l a k e  compared t o  owning p rope r ty  on a 
r i v e r .  He expressed t h e y  would be t h e  same. He d o e s n ' t  
s e e  how we can say a s  a l e g i s l a t i v e  body t h a t  we w i l l  s a c r i f i c e  
t h o s e  people  on s t reams  and s a y  t h e r e  i s  a  d i f f e r e n c e  between 
them and t h o s e  on a l ake .  That  i s  n o t  t h e  way t h i s  l e g i s l a -  
t i v e  body should go. I f  w e  cannot  add res s  t h e  problem of 
l a k e  ownership, he would o b j e c t  t o  t h a t ,  because we a r e  
l e a v i n g  them high and d r y  and l eav ing  them open t o  a l a w s u i t  
s o  they  w i l l  have t o  come back i n .  
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Senator  Ye l lowta i l  po in ted  o u t  t h a t  a t  t h e  l a s t  meeting 
Senator  Crippen was adamant about t h e  f a c t  we had t o  f o c u s  
on t h e  f a c t s  of t h e  case .  H e  asked how he r e l a t e d  t h a t  
i s s u e  wi th  l akes .  Sena tor  Crippen r e p l i e d  then  we should 
d e a l  on ly  w i t h  b a r r i e r s .  I n  one c a s e  w e  should t a l k  about  
a r t i f i c i a l  b a r r i e r s  and i n  t h e  o t h e r  s o l e l y  w i t h  r a p i d s .  
Unfor tuna te ly ,  t h e  supreme c o u r t  mentioned a l l  s u r f a c e  
wate rs .  Conrad F rede r i cks  s t a t e d  t h e r e  has  been a  consid-  
e r a b l e  amount of w r e s t l i n g  wi th  t h e  l a k e  problem. H i s  
approach would be t o  t r e a t  t h e  l a k e  w i t h  t h e  same r e s t r i c t i o n s  
as t h e  s t ream t h a t  f lows i n  and o u t  of  it. He suggested 
changing t h e  d e f i n i t i o n  of nav igab le  wa te r s  and us ing  t h e  
c u r r e n t  s t a t u t o r y  d e f i n i t i o n  of nav igab le  r i v e r s  and s t reams ,  
bu t  s u b s t i t u t i n g  t h e  f e d e r a l  t e s t  of n a v i g a b i l i t y  f o r  
n a v i g a b i l i t y .  Using t h i s  t e s t ,  t h e r e  a r e  approximately  
1 , 9 0 0  s t reams  i n  t h e  s t a t e  of Montana which have been i d e n t i f i e d  
by t h e  Corps of  Engineers  by t h a t  t e s t ,  s o  t h e r e  would be gen- 
e r a l l y  l i t t l e  non-navigable water  i n  t h e  s t a t e  of  Montana. 
Class  A would be a l l  non-navigable. C l a s s  B a r e  a l l  nav igab le  
wate rs  excep t  t hose  i n  C la s s  C ,  i nc lud ing  l a k e s .  C l a s s  C 
wate rs  a r e  s p e c i f i c a l l y  named r i v e r s .  Sena tor  Crippen asked 
from what main s t ream of what r i v e r  d i d  t h e  F la thead  d e r i v e  
i t s  waters .  M r .  F r ede r i cks  r e p l i e d  t h e  F l a thead  River.  Some 
o t h e r  r i v e r s  l i k e  t h e  Swan a l s o  f low i n t o  it. Sena tor  Crippen 
asked i f  F l a thead  Lake would f a l l  i n t o  C l a s s  C wate rs .  M r .  
F r ede r i cks  responded yes .  The l a k e  would be  t r e a t e d  t h e  same 
as t h e  r i v e r .  Sena tor  Towe asked about  f i s h i n g .  M r .  F r e d e r i c k s  
responded yes ,  d e f i n i t e l y .  Sena tor  Crippen s t a t e d  t h e y  could  
p u t  up t h e i r  boa t ,  s t o p ,  f i s h ,  and camp f o r  t h e  day. M r .  
F r e d e r i c k s  r e p l i e d  y e s ,  where t h e  u se  i s  t empora r i l y  necessay 
t o  accomplish t h e  pe rmi t t ed  r e c r e a t i o n a l  u s e  of t h e  wa te r s  o r  
f o r  purposes  of  s a f e t y .  

P h i l  S t r o p e  s t a t e d  he would l i k e  t o  sugges t  t o  t h e  committee 
t h a t  t h e  concerns  of  Sena to r s  Brown and H i m s l  a r e  addressed i n  
t h e  Curran op in ion  and were n o t  ove r ru l ed  i n  t h e  H i l d r e t h  d e c i s i o n .  
The Curran d e c i s i o n  c i t e d  t h e  1895 s t a t u t e  t h a t  s a y s  t h e  land- 
owner owns t h e  p rope r ty  down t o  t h e  low water  mark. I n  t h e  
H i l d r e t h  d e c i s i o n ,  t h e  c o u r t  quoted t h e  Curran d e c i s i o n  wi th  
approval .  I f  you adopt  1895 s t a t u t e ,  you would t a k e  c a r e  of  
t h e  concerns  of t h e  l a k e  people  and h i s  people.  Then a l l  .of 
t h e s e  t h i n g s  where you a r e  t r y i n g  t o  accommodate t h e s e  r e c r e a -  
t i o n a l  purposes  seem t o  v i o l a t e  t h e  c o n s t i t u t i o n a l  r i g h t  of  
j u s t  compensation. I f  t h i s  subcommittee wants t o  b r i n g  o u t  any 
kind of b i l l  a t  a l l ,  it should a f f i r m  t h e  language of  t h e  
Curran d e c i s i o n  r a t h e r  than  t r y i n g  t o  o v e r r i d e  it. He r e f e r r e d  
t o  page 4 ,  l i n e  25, through page 5 ,  l i n e  3 ,  o f  t h e  d e c i s i o n ,  
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except  f o r  t h e  exc lus ion  of t h e  beds and t h e  banks provided 
f o r  i n  Sec t ion  70-16-201, MCA. Sena tor  Towe d i d  n o t  f e e l  
t h a t  addressed t h e  i s s u e .  That  begs t h e  q u e s t i o n ,  because 
t h e  supreme c o u r t  ve ry  c l e a r l y  s t a t e d  i n  bo th  Curran and 
H i l d r e t h  t h a t  they  a r e  speaking t o  t h e  ownership. They d i d n ' t  
c a r e  who owns below t h e  high water  mark. They a r e  s ay ing  
t h e  p u b l i c  has  t h e  r i g h t  t o  use  it t o  t h e  h igh  w a t e r  mark. 
M r .  S t r o p e  responded t h e  language i s  always couched i n  t h e  
p u b l i c ' s  r i g h t  t o  use  t h e  wate r ,  i r r e s p e c t i v e  of t h e  beds and 
t h e  banks. What he i s  say ing  i s  t h e  person who pays t h e  
t a x e s  can do whatever. 

Sena tor  Crippen asked how he would handle  t h e  comments t h a t  
were made i n  t hose  c a s e s  about po r t age  around b a r r i e r s .  M r .  
S t rope  s t a t e d i t ,  would be h i s  view t h a t  t h e  committee should 
handle  po r t age  and do no th ing  more than  t h e  c o u r t  s a i d .  I t  
s a i d  t h e r e  was a  r i g h t  t o  por tage  around b a r r i e r s ,  b u t  it d i d  
n o t  say  t h e y  could do  it f r e e .  I f  you want t o  r e a f f i r m  t h e  
concepts  o f , c r e a t i n g  a  po r t age  r o u t e ,  you should r e a f f i r m  t h e  
o t h e r  s t a t u t e  by say ing  you must pay f o r  it. You should pay 
f o r  t h e  t ak ing .  Sena tor  Crippen r e p l i e d  t a k i n g  t h a t  t heo ry ,  
he can s e e  it i f  we a r e  d e a l i n g  w i t h  n a t u r a l  b a r r i e r s .  I f  
you had a n a t u r a l  b a r r i e r ,  t h e r e  would be a  t a k i n g  because 
t h a t  b a r r i e r  was t h e r e  through no f a u l t  of  t h e  landowner. 
Then t h e  landowner should be compensated. Where you have a  
s t ream and an  owner has  a  fence  a c r o s s  t h e  s t ream,  t h a t  pro- 
p e r t y  owner i s  e s s e n t i a l l y  r e s t r i c t i n g  t h e  r i g h t  of t h e  p u b l i c  
t o  r e c r e a t e  on t h e  s u r f a c e  of t h e  wate r ,  and as a compromise, 
t h e  landowner should be r equ i r ed  t o  p rov ide  po r t age  a s  c l o s e  
t o  t h e  h igh  wate r  mark a s  poss ib l e .  I f  t h a t  c a n ' t  be done and 
you extend it beyond t h a t ,  t h e r e  would be some compensation. 
M r .  S t rope  r e p l i e d  t h e r e  i s  no q u e s t i o n  i n  t h e  c a s e  of t h e  
n a t u r a l  b a r r i e r  t h a t  i f  it i s  t h e  d e s i r e  of  t h e  p u b l i c  t o  
a c q u i r e  a po r t age  r o u t e ,  t h e n  they  can a c q u i r e  it by purchase  
o r  by eminent domain and pay j u s t  compensation. I n  t h e  c a s e  of 
t h e  H i l d r e t h  b r idge ,  t h e r e  i s n ' t  any doubt  t h a t  t h e  H i l d r e t h  
b r idge  i s  n o t  t h e  s u b j e c t  of t h e  l awsu i t .  What was t h e  s u b j e c t  
i s  M r .  H i l d r e t h ' s  a c t i o n s  on t h e  water .  The b r idge  i s  above 
t h e  water .  I f  it i s  t h e  d e s i r e  of s o c i e t y  t o  t a k e  it o u t ,  t h e y  
a r e  going t o  have t o  condemn i t  ou t .  H e  p u t  it t h e r e  i n  good 
f a i t h .  You had t o  buy t h a t  acces s  i f  t hey  were u s ing  it .  
Sena tor  Crippen asked about  f u t u r e  impediments. M r .  S t rope  
responded t h a t  would be your f u n c t i o n  a s  a l e g i s l a t u r e  t o  s ay .  
Sena tor  Towe s t a t e d  it occurs  t h a t  i s  a  p r e t t y  good i n d i c a t i o n  
how s t reams  and r i v e r s  a r e  d i f f e r e n t  thzn l a k e s .  You wouldn ' t  
have v a r i o u s  po r t age  problems, d i f f e r e n t  u s e s ,  d i f f e r e n t  h igh  
wate r  marks, more land  ownership devoted t o  homes and home use .  
He t h i n k s  t h e  whole t h i n g  i s  d i f f e r e n t ,  and w e  should s t a y  o u t  
of  i t  r i g h t  now. Sena tor  G a l t  f e l t  t h i s  w a s  a p o l i t i c a l  p loy ,  
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I f  t h i s  b i l l  g e t s  t o  t h e  S e n a t e  f l o o r ,  t h a t  w i l l  buy a few 
s e n a t o r s  from w e s t e r n  M ~ ~ n t a n a .  I t  s h o u l d  b e  r e j e c t e d  o u t  o f  
hand. Water i s  wa te r .  The mot ion  f a i l e d  w i t h  S e n a t o r  Towe 
and Y e l l o w t a i l  v o t i n g  i n  f a v o r  and S e n a t o r s  Cr ippen  and 
G a l t  v o t i n g  i n  o p p o s i t i o n .  

S e n a t o r  Towe commented t h a t  n a v i g a b l e  and non-navigable  
w a t e r s  a r e  d e f i n e d .  H e  asked what a  l a k e  was. S e n a t o r  
G a l t  r e p l e d  e i t h e r  one o r  t h e  o t h e r .  S e n a t o r  Towe s t a t e d  
it d o e s n ' t  a p p e a r  l a k e s  f i t  i n t o  n a v i g a b l e  o r  non-navigable .  
H i s  s u g g e s t i o n  i s  a  t h i r d  a l t e r n a t i v e :  l a k e s .  S e n a t o r  
G a l t  s t a t e d  l a k e s  have huge l o g  f l o a t s .  There  i s  no d o u b t  
F l a t h e a d  l a k e  i s  a  n a v i g a b l e  body o f  w a t e r .  S e n a t o r  Towe 
s u g g e s t e d  making a  t h i r d  c a t e g o r y .  Then w e  c a n  s a y  what  
d o e s  o r  d o e s n ' t  a p p l y  t o  it. S e n a t o r  Y e l l o w t a i l  responded 
w e  have  two c l a s s i f i c a t i o n s  now t o  which w e  c a n n o t  a s s i g n  
any u s e f u l n e s s .  S e n a t o r  Towe moved t h a t  HB 265 be  amended 
a s  f o l l o w s :  - .  

1. Page 1, l i n e  25. 
Fol lowing:  " w a t e r s "  
I n s e r t :  ", o t h e r  t h a n  l a k e s , "  

2. Page 2 ,  l i n e  21. 
Fol lowing:  " w a t e r s "  
I n s e r t :  ", e x c e p t  l a k e s "  

3 .  Page 3 .  
Fol lowing :  l i n e  9 
I n s e r t :  " (7 )  "Lake o r  l a k e s "  means a  body o f  w a t e r  
where t h e  s u r f a c e  w a t e r  i s  r e t a i n e d  e i t h e r  by n a t u r a l  
o r  a r t i f i c i a l  means and t h e  n a t u r a l  f l o w  o f  water i s  
s u b s t a n t i a l l y  impeded." 
Renumber: subsequen t  s u b s e c t i o n s ,  

M r .  F r e d e r i c k s  asked a b o u t  b e a v e r  dams. There  i s  a d e f i n i t i o n  
o f  l a k e s  i n  t h e  s t a t u t e s ,  S e c t i o n  75-7-202, MCA. S e n a t o r  
Towe r e p l i e d  t h e  o n l y  t h i n g  t h a t  i s  h e l p f u l  i s  it r e f e r s  t o  i s  
a s  s t a n d i n g  wa te r .  W e  have t a l k e d  a b o u t  non-navigable  and 
n a v i g a b l e  w a t e r s ,  and t h i s  would be  a t h i r d  c a t e g o r y .  Then 
t h e  impac t  o f  t h a t  i s  t h a t  when w e  g e t  i n t o  r e c r e a t i o n a l  u s e ,  
u s e  i s  p e r m i t t e d  i n  s e c t i o n  2  and it s a y s  t h e  r i g h t  o f  t h e  
p u b l i c  t o  make r e c r e a t i o n a l  u s e  o f  s u r f a c e  w a t e r s  d o e s  n o t  
i n c l u d e  w i t h o u t  p e r m i s s i o n  o f  t h e  landowner a  bench o f  pro-  
h i b i t i o n  on a l l  t h r e e  c l a s s e s .  S e n a t o r  Cr ippen  r e p l i e d  i f  
w e  t a l k  a b o u t  t h a t ,  he  would s a y  l a k e s  would have a  h i g h l y  
r e s t r i c t e d  u s e .  H e  asked t h a t  he d e f i n e  what  he would p e r m i t  
on it. S e n a t o r  Towe responded a l l  t e r r a i n  v e h i c l e s ,  b i g  garne 
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hunt ing ,  ove rn igh t  camping wi th in  500 ya rds  of an occupied 
dwe l l i ng ,  permanent and semi-permanent o b j e c t s ,  o t h e r  a c t i v i t i e s  
which a r e  n o t  water  r e l a t e d ,  and t h e  u s e  o f  t h e  streambed when 
it i s  n o t  f lowing.  Sena tor  Towe suggested t h e  fo l lowing  
amendment : 

1. Page 6.  
Following: l i n e  1 9  
I n s e r t :  " ( 4 )  The r i g h t  of t h e  p u b l i c  t o  make r e c r e a t i o n a l  
u s e  of l a k e s  does  n o t  i nc lude ,  w i thou t  permiss ion of t h e  
landowner: 

(a) any u s e  of t h e  land  below t h e  h igh  water mark; o r  
(b )  any u s e  of t h e  s u r f a c e  of t h e  wate r  w i th in  1 0 0  

ya rds  of an  occupied dwel l ing ."  
Renumber: subsequent subsec t ions  

Sena to r  G a l t  s t a t e d  t h a t  would apply  t o  a l l  wate rs .  Sena tor  
Crippen asked what he was doing w i t h  l a k e s  t h a t  make them more 
r e s t r i c t i v e  than  nav igable  wate rs .  Would he a l low f i s h i n g ,  
hun t ing ,  swimming, and b ik ing?  Sena to r  Towe r e p l i e d  yes ,  except  
w i t h i n  1 0 0  yards  of any occupied dwel l ing .  Dick Josephson 
s t a t e d  he would sugges t  t h a t  everyone unders tands  t h e  concept  
o f  h i s t o r i c a l l y  boa t ab l e  wate rs .  I f  you g e t  away much from 
t h a t ,  you w i l l  end up i n  a  morass. You could apply t h a t  
s t a n d a r d  i n i t i a l l y .  He i s  concerned about  ove rn igh t  camping 
i n  ou r  p u b l i c  watershed.  A t  t h i s  l a t e  n i g h t ,  w e  should n o t  
t r y  t o  r e i n v e n t  t h e  wheel. Chairman Ye l lowta i l  s t a t e d  t h i s  i s  
an e x e c u t i v e  s e s s i o n ,  b u t  n o t  a p u b l i c  hear ing .  We must com- 
p l e t e  o u r  work t o n i g h t .  M r .  Waterman s t a t e d  he has no problem 
w i t h  t h e  proposa l .  M r .  S t rope  responded a s  r e c r e a t i o n i s t s ,  
t hey  have no problem w i t h  t h a t .  The c o n s t i t u t i o n  s a y s  a l l  
s u r f a c e ,  underground, and f lood  wa te r s  a r e  s u b j e c t  t o  t h e  p u b l i c ,  
and it i s  i r r a t i o n a l  t o  break them o u t .  The l a k e  owners have t h e  
same r i g h t s  a s  t h e  s t ream owners. B i l l  Morr is  s t a t e d  they  f e e l  
sympathy f o r  t h e  l a k e  owners, b u t  it wouldn ' t  make any d i f f e r e n c e .  

Sena to r  Towe reminded t h e  subcommittee it had a  motion be fo re  
it. Sena to r  Crippen asked i f  it were Sena tor  Towe's i n t e n t i o n  
t o  r e d e f i n e  t h e  u ses  of  nav igab le  s t reams  and r i v e r s  t o  conform 
t o  t h e  u s e s  you have now suggested f o r  l a k e s .  Senator  Towe 
s t a t e d ,  it w a s  no t  h i s  i n t e n t i o n  t o  add anyth ing  f u r t h e r ,  b u t  
he might suppor t  something t h a t  might be proposed. Sena tor  
Crippen asked i f  it were h i s  i n t e n t i o n  t o  l e a v e  the  u ses  a s  we 
have them i n  he re  now f o r  nav igab le  s t reams .  Senator  Towe s t a t e d  
it w a s  always h i s  hope w e  would be a b l e  t o  p r o h i b i t  c e r t a i n  
a c t i v i t i e s  on non-navigable wate rs .  H e  had proposed t o  p r o h i b i t  
ove rn igh t  camping, s w i m i n g ,  and h ik ing .  Sena tor  Crippen 
asked i f  he would in t end  t o  have t h e  same r e s t r i c t i o n s  on non- 
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navigable  s t reams a s  on l a k e s .  Sena to r  Towe responded he i s  no t  
proposing t o  p r o h i b i t  t h e  u s e s  w i t h i n  1 0 0  ya rds  of occupied 
dwe l l i ngs  on nav igable  streams. The motion f a i l e d  w i t h  Sena to r s  
Towe and Ye l lowta i l  vo t ing  i n  favor  and Sena to r s  Crippen and 
G a l t  v o t i n g  i n  oppos i t ion .  

Sena tor  Crippen s t a t e d  it should be  noted t h a t  t o  make a  
d i s t i n c t i o n  between t h e  two r e a l l y  t hen  i s  s e t t i n g  up a  d i f f e r e n t  
c l a s s  and an  a r b i t r a r y  one where he f e e l s  t h e r e  i s  n o t  any 
r a t i o n a l  reason f o r  doing t h a t .  H e  would submit  he would f e e l  
t h e  same on a nav igable  r i v e r  a s  a  person would on a l ake .  
For u s  t o  do any d i f f e r e n t  i s  repugnant t o  him. Sena tor  Yellow- 
t a i l  asked i f  he meant t o  s ay  he r ead  H i l d r e t h  a s  meaning l a k e s  
a s  w e l l  a s  s t reams.  Sena tor  Crippen r e p l i e d  you a r e  going t o  
go back t o  t h e  f a c t s  of t h e  case .  W e  have heard about  t h e  
ang l ing  s t a t u t e .  

M r .  Pe t e sch  s t a t e d  on nav igable  r i v e r s  o r  s t reams ,  a s  used a t  
t h a t  t ime ,  neaning n a v i g a b i l i t y  f o r  t i t l e ,  t h e  p u b l i c  has  t h e  
r i g h t  on t h o s e  wate rs  t o  f i s h  and go upon t h e  banks t o  f i s h  
between t h e  o rd ina ry  h igh  wate r  f low l i n e s  o r  w i t h i n  t h e  
meandering l i n e s .  Along t h e  Missour i  River ,  you can ang le  be- 
tween t h e  high water  marks o r  from t h e  t o p  of  a  v e r t i c a l  bank. 
S t a t e  ownership i s  t h e  r e s u l t  of t h e  f e d e r a l  t e s t  f o r  navi-  
g a b i l i t y .  Sena tor  Crippen s t a t e d  you were t a l k i n g  about  
nav igab le  from t h e  b a s i s  of t i t l e  n o t  use.  Sena tor  G a l t  
s t a t e d  i f  t h e  supreme c o u r t  says  it i s  navigable ,  t h e  s t ream 
bed goes  back t o  t h e  s t a t e .  Sena tor  Crippen s a i d  s t a r t i n g  
t h e r e ,  we obvious ly  have one c l a s s .  M r .  Pe t e sch  responded 
nav igable  f o r  f e d e r a l  t i t l e  purposes .  Sena to r  Y e l l o w t a i l  
s t a t e d  it i s  c o n s i s t e n t .  Sena tor  Crippen asked i f  t h e  d e f i n i t i o n  
of s u b s e c t i o n  ( c )  on page 2 would cover  t h e  f e d e r a l  tes t .  M r .  
Pe tesch  responded no; it i s  much broader .  The f e d e r a l  t e s t  i s  
e s s e n t i a l l y  log  f l o a t i n g .  The q u e s t i o n  i s  a r e  we t a l k i n g  about  
commercial a c t i v i t y  f o r  t h e  f e d e r a l  test .  Sena tor  Crippen s a i d  
l e t ' s  assurne we c r o s s  subsec t ion  ( c )  o u t  e n t i r e l y .  Now w e  have 
one c l a s s i f i c a t i o n  everyone would ag ree  on,  and t h e  ang l ing  
s t a t u t e  a p p l i e s  t o  t h a t .  Then we could  p u t  i n  f i s h i n g ,  because 
they  r i g h t  now have t h e  r i g h t  t o  go up t o  t h e  high w a t e r  mark. 
I f  w e  d i d  p u t  i n  f i s h i n g ,  we would have t o  look a t  some of t h e  
o t h e r  a r e a s  and s e e  i f  we want t o  i n c l u d e  them Based on your 
d e f i n i t i o n ,  t h e r e  should n o t  be t h a t  many r i v e r s  on t h e  t i t l e  
t e s t .  M r .  Pe tesch  r e p l i e d  he i s  n o t  s u r e  how many s t reams  a r e  
capable  of suppor t ing  t h e  t e s t .  Sena to r  Crippen s t a t e d  t h a t  
would handle  t h e  problem on t h e  Yellowstone River .  The ang l ing  
s t a t u t e  does  no t  apply t o  hunt ing.  
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Senator  Towe suggested t h e  s u b c ~ m m i t t e e  u s e  t h e  words 
occupied dwel l ing  i n s t e a d  of h a b i t a b l e  p rope r ty .  He f e l t  
i t  should be used f o r  human dwel l ing  once a year .  H e  would 
propose we p r o h i b i t  a l l  u s e s  except  f i s h i n g ,  f l o a t i n g ,  and 
boa t ing  wi th in  1 0 0  ya rds  of  such an occupied dwel l ing .  H e  
would p u t  t h a t  i n  s e c t i o n  (I) on page 6 ,  fo l lowing  l i n e  1 9 .  
Sena tor  Towe suggested t h e  fo l lowing  amendment: 

Page 6. 
Following: l i n e  1 9  
I n s e r t :  " ( I )  any use  o t h e r  t h a n  f i s h i n g ,  f l o a t i n g ,  o r  
boa t ing  wi th in  1 0 0  ya rds  of an occupied dwel l ing."  

M r .  Pe t e sch  suggested t h a t  might be p u t  on page 3 by d e f i n i n g  
r e c r e a t i o n a l  use.  Sena tor  Crippen s t a t e d  on any non-navigable 
s t ream,  he w i l l  r e s i s t  t h e  r i g h t  t o  do anyth ing ,  because he 
does  no t  t h i n k  t h a t  i s  what t h e  H i l d r e t h  case s a i d .  He w i l l  
n o t  a l low t h a t .  Sena tor  Towe r e p l i e d  t h a t  was n o t  t h e  i n t e n t  
of  h i s  suggest ion.  It i s  t o  make t h e  nav igab le  water  u se  and 
l a k e  w a t e r  u se  t h e  same. Sena tor  Crippen s t a t e d  he wauld say  
a s  we de f ined  non-navigable, t h a t  would be a l l  r i v e r s  and 
s t reams  which a r e  n o t  nav igab le  wa te r s ,  and he supposes t h e  
ang l ing  s t a t u t e s  d o n ' t  app ly  on any non-navigable l a k e s ;  
t h e r e f o r e ,  he d o e s n ' t  t h i n k  t h e  Curran o r  H i l d r e t h  c a s e s  
r e a l l y  apply  t o  t h o s e  i n  h i s  op in ion ,  and none of t h i s  should 
be allowed wi thout  consen t  of  t h e  landowner. Sena tor  Towe 
suggested w e  l e a v e  t h a t  i s s u e  o u t  of it. I n s t e a d  of making 
it a new subsec t ion  ( I ) ,  l e t ' s  make it a new subsec t ion  ( 4 ) ,  
which i s  n o t  covered by t h e  i n t r o d u c t o r y  language.  Sena tor  
Towe suggested it be new subsec t ion  ( 3 ) ,  which would say f o r  
nav igab le  wa te r s  and f o r  l a k e s ,  a l l  u s e s ,  i nc lud ing  a l l  
r e c r e a t i o n a l  u se s ,  except  f i s h i n g ,  f l o a t i n g ,  and boa t ing  
w i t h i n  1 0 0  ya rds  of  any occupied dwe l l i ng ,  are p roh ib i t ed .  
Sena tor  Crippen asked how he would d e f i n e  nav igable .  Sena to r  
Towe r e p l i e d  t h e  same way it is d e f i n e d  i n  t h e  b i l l .  Sena to r  
Crippen asked i f  t h a t  were excluding subparagraph ( c ) .  
Sena to r  Towe responded no, because t h a t  i s  t h e  d e f i n i t i o n  of 
f e d e r a l  n a v i g a b i l i t y .  M r .  Pe tesch  s t a t e d  he i s  n o t  s u r e  
eve ry th ing  i n  subparagraph ( c )  has  been h e l d  t o  be  f e d e r a l l y  
nav igab le  f o r  t i t l e  tes t  b u t  seems t o  apply  t o  nav igab le  f o r  
commerce. Senator  Crippen s t a t e d  he wouldn ' t  a l low any 
r e c r e a t i o n a l  use  on non-navigable wa te r s  wi thout  t h e  consen t  
of t h e  landowner. Sena tor  Y e l l o w t a i l  a l s o  s t a t e d  he c o u l d n ' t  
agree .  

Sena tor  Towe asked i f  he wanted t o  d e c l a r e  an impassk and 
d i s s o l v e  t h e  subcommittee. Sena to r  Crippen r e p l i e d  maybe 
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t h a t  would be t h e  way t o  go about  doing it. H e  s t a t e d  he 
would n o t  go a long wi th  t h o s e  t h i n g s  t h a t  r e a l l y  were n o t  
allowed by t h e  angl ing  s t a t l u t e  o r  by any o t h e r  l a w .  He 
d o e s n ' t  t h i n k  e i t h e r  c a s e  went t o  t h a t  p o i n t .  He t h i n k s  
we can e a s i l y  e l i m i n a t e  non-navigable s t reams.  He s t a t e d  
i f  you a r e  w i l l i n g  t o  work on t h i s  b i l l ,  you w i l l  have t o  
l a y  t h a t  i s s u e  a s i d e ,  because we have an impass'e. W e  
should s e e  i f  t h e r e  a r e  some a r e a s  we can work on. Sena tor  
G a l t  s t a t e d  l e t ' s  dec ide  what i s  al lowed o r  n o t  al lowed on 
t h e  non-navigable wate rs .  On non-navigable wa te r s ,  t h e r e  
i s  no use  o u t s i d e  f l o a t i n g  on t h e  water .  Sena tor  Towe 
asked i f  Senator  Crippen w e r e  w i l l i n g  t o  a l l o w  f l o a t i n g .  
Sena tor  Crippen asked i f  t hey  c a n ' t  f l o a t ,  would we be 
a l lowing them t o  por tage .  Sena tor  Towe t h i n k s  you should 
say  " f i s h i n g . "  

Sena tor  G a l t  s t a t e d  t h e  supreme c o u r t  s t a t e d  t h e  wa te r s  
belong t o  t h e  s t a t e  of Montana. M r .  F r e d e r i c k s  s a i d  
Senator  Crippen wants s d e f i n i t i o n  l i m i t e d  t o  n a v i g a b i l i t y  
f o r  t i t l e  purposes.  By changing t h e  d e f i n i t i o n  t h a t  was 
suggested i n  t hose  amendments s o  it i s  c l e a r ,  it i s  
navigable  f o r  t i t l e  and n o t  nav igab le  f o r  commerce, and 
subsec t ion  (d)  seems t o  apply.  Sena tor  Towe asked i f  
t h e r e  were a d i f f e r e n c e .  H e  suggested one t h i n g  we might 
be a b l e  t o  do i s  t o  ag ree  o:n t hose  i s s u e s  w e  d i s a g r e e  on 
and l e t  t h e  J u d i c i a r y  Committee v o t e  on each  of  them 
s e p a r a t e l y .  Sena tor  Crippe:n s t a t e d  t h a t  would be i n h e r e n t  
i n  t h e  subcommittee r o l e .  Chairman Y e l l o w t a i l  s t a t e d  w e  
would agree  a t  l e a s t  t o  a l t e r n a t i v e s  and then  p r e s e n t  them 
t o  t h e  whole committee, o r  .if we can r each  some ag reeaen t  
he re  t o  some amendment, t ha . t  would be p re sen ted  t o  t h e  whole 
committee. Sena tor  Crippen r e p l i e d  he had no problem sub- 
m i t t i n g  a l t e r n a t i v e  approaches t o  t h e  committee. Sena tor  
Towe s t a t e d  he would sugges. t  one of  t h e  a l t e r n a t i v e s  we 
would p r e s e n t  t o  t h e  committee i s  t h e  banning of a l l  uses 
on non-navigable waters. Another would be  t h e  d e f i n i t i o n  
of l a k e s  and p r o h i b i t i n g  a l l  u ses  w i t h i n  1 0 0  ya rds  of  
occupied dwel l ings .  A t h i r d  would be  b a r r i e r s  s t a t i n g  
"Nothing conta ined  h e r e i n  add res se s  t h e  i s s u e  of po r t age  
around n a t u r a l  b a r r i e r s . "  The ques t ion  f o r  t h e  J u d i c i a r y  
Committee would be t h e  second sen tence  s t a t i n g  "Nothing 
conta ined  i n  t h i s  a c t  makes po r t age  around n a t u r a l  b a r r i e r s  
l awfu l  o r  unlawful."  Sena to r  Towe moved HB 2 6 5  be amended 
a s  fo l lows:  

Page 1 0 .  
Following: l i n e  7 
I n s e r t :  "Nothing conta ined  i n  t h i s  a c t  add res se s  t h e  i s s u e  
of n a t u r a l  b a r r i e r s  o r  po r t age  around s a i d  b a r r i e r s .  Nothing 
contained i n  t h i s  a c t  makes po r t age  around n a t u r a l  b a r r i e r s  
l awfu l  o r  unlawful ."  
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Senator  G a l t  r e p l i e d  h i s  concern i s  it i m p l i c i t l y  imp l i e s  
por tage  i s  a v i a b l e  t h i n g  on s t reams.  P e r s o n a l l y ,  he t h i n k s  
you need compensation. You need due p roces s  f o r  condemnation 
o r  t ak ing  o f  p r i v a t e  p rope r ty .  Sena to r  Ye l lowta i l  s t a t e d  it 
i s  e s s e n t i a l l y  a d i sc l a imer .  Ne opposed t h a t  o r i g i n a l l y  
because he hoped we would be reasonable  and hoped we would 
g e t  n a t u r a l  b a r r i e r s  covered.  Sena tor  Crippen s t a t e d  we have 
two d i f f e r e n t  approaches on po r t age ,  and they  are c l e a r  and 
d i s t i n c t  on t h a t .  Sena tor  Towe s t a t e d  w e  agreed on a r t i f i -  
c i a l  b a r r i e r s .  Our b i l l  now only add res se s  po r t age  around 
a r t i f i c i a l  b a r r i e r s .  H e  wants t o  make it c l e a r  t h a t  by n o t  
mentioning it, we d o n ' t  ban it. Sena tor  Crippen s t a t e d  we 
a r e  say ing  t h a t  by i m p l i c a t i o n  we a r e  a l lowing  it. Sena tor  
Crippen asked why we should even mention it. It i s  a l r e a d y  
p roh ib i t ed .  Sena tor  Crippen s t a t e d  i f  we d i d  t h a t  w e  a r e  
s t i l l  t a l k i n g  about a r t i f i c i a l  b a r r i e r s  and po r t age  around 
a r t i f i c i a l  b a r r i e r s .  What Sena tor  G a l t  i s  say ing  i s  i f  we 
t a l k  about  t h o s e  a t  a l l ,  t h e  po r t age  r o u t e  should be pa id  
f o r  by t h e  s t a t e .  Sena tor  Crippen s t a t e d  he w i l l  r e s i s t  t h e  
p l ac ing  of subsec t ion  ( 4 )  i n  t h e r e .  H e  a g r e e s  wi th  Sena tor  
Ga l t  t h a t  by p l a c i n g  t h a t  language i n  t h e r e ,  it would be 
i n d i c a t i v e  w e  d i s cus sed  t h e  i s s u e ,  wh i l e  t h e  i s s u e  i s  a c t u a l l y  
s t i l l  i n  doubt and up i n  t h e  a i r .  By mentioning n a t u r a l  
b a r r i e r s ,  we have cons idered  it. The motion f a i l e d  wi th  
Sena tors  Towe and Ye l lowta i l  v o t i n g  i n  f a v o r  and Sena to r s  
Crippen and G a l t  v o t i n g  i n  oppos i t i on .  Sena tor  Towe sugges ted  
t h a t  it be a  deadlock i s s u e  t o  be g iven  t o  t h e  committee as 
a whole. 

Sena tor  Crippen s t a t e d  going on w i t h  t h e  po r t age  i s s u e ,  M r .  
S t rope  has  no o b j e c t i o n  t o  po r t age  around an a r t i f i c i a l  
b a r r i e r  as long a s  it i s  e s t a b l i s h e d  compensation i s  given 
t o  t h e  landowner f o r  t h a t  por tage .  M r .  S t r o p e  s t a t e d  it 
would be t h e i r  op in ion  t h a t  i f  p u b l i c  p o l i c y  were t o  c r e a t e  
an acces s  f o r  r e c r e a t i o n a l  purposes ,  i t  could c r e a t e  t h a t  
p o l i c y ,  b u t  t h e  p o l i c y  would c a r r y  w i t h  it j u s t  compensation. 
M r .  S t rope  suggested t h e  fo l lowing  amendment: 

Page 7 ,  l i n e  25, through l i n e  4 ,  page 1 0 .  
S t r i k e :  l i n e  25, page 7 ,  through l i n e  4 ,  page 10 ,  i n  
t h e i r  e n t i r e t y  
I n s e r t :  "Por tage  r o u t e s  s h a l l  be acqui red  i n  t h e  fo l lowing  
manner and no o t h e r ,  to-wit :  
(1) by secu r ing  t h e  approval  of t h e  a f f e c t e d  landowner 
t o  use  a  por tage  r o u t e ;  
(2 )  by purchase from t h e  a f f e c t e d  landowner of t h e  po r t age  
r o u t e ;  o r  
( 3 )  by condemning i n  t h e  c o u r t  pu r suan t  t o  t h e  p r o v i s i o n s  
of A r t i c l e  11, s e c t i o n  29, o i  a  po r t age  rou te . "  
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M r .  S t rope  went on t o  say  i f  you d i d  t h a t ,  you would c l e a r l y  
e s t a b l i s h  i n  t h e  law t h e  p u b l i c  p o l i c y  t h a t  s o c i e t y  can make 
a  r e c r e a t i o n a l  u se  of p rope r ty .  You would a l s o  a f f i r m  t h e  
r i g h t  of  t h e  p rope r ty  owners who would bea r  t h a t  burden t o  be  
pa id  f o r  it. Sena tor  Towe asked i f  he were sugges t ing  t h a t  
i f  a farmer were t o  p u t  a f e n c e  a c r o s s  t h e  wa te r ,  w e  w i l l  have 
t o  pay f o r  po r t age  around t h a t .  M r .  S t rope  responded any 
farmer who has  a  f ence  i n  p l a c e  now h s s  t h e  r i g h t  t o  be  
compensated f o r  it. I f  you do no t  e n a c t  something t h e r e  i s  
nothing i n  another  s e c t i o n  of t h e  law t h a t  p r o h i b i t s  land- 
owners who own p rope r ty  on bo th  s i d e s  of t h e  s t ream from 
p u t t i n g  up a  fence  nex t  summer, and nex t  f a l l  i t  i s  t h e  
d e s i r e  of t h e  p u b l i c  t o  t a k e  it o u t ,  Sena to r  Towe thought  
t h e  sugges t ion  was a  much t o o  r e s t r i c t i v e  read ing  of t h e  
Curran and H i l d r e t h  ca ses .  He d i d n ' t  t h i n k  one could i n t e r -  
p r e t  t h a t  i n t o  t h e  c a s e s  a t  a l l .  Sena tor  Crippen s t a t e d  he 
i s  w i l l i n g  t o  p u t  t h a t  a s  an a l t e r n a t i v e ,  b u t  he i s  n o t  
w i l l i n g  t o  s a y  t h a t  once t h i s  a c t  i s  passed t h e  landowner 
should be compensated u n l e s s  t h a t  fence  o r  b a r r i e r  was p u t  
up because of a s t a t e  a c t i o n  o r  l o c a l  a c t i o n  f o r  some 
reason  o r  another .  W e  a r e  going t o  g e t  baclc t o  nav igab le  
s t r e a n s ,  and t h e r e  i s  a  good argument f o r  say ing  t h e  p u b l i c  
can f l o a t  down navigable  s t reams.  There are b a r r i e r s  t h e r e  
now, and they  a r e  l e g a l ,  and i f  w e  p rov ide  po r t age ,  land- 
owners should be pa id  f o r  t h a t  por tage .  If  t hey  a r e  p u t  up 
a f t e rwards ,  t hen  he has  a q u e s t i o n  about  it and i s  n o t  w i l l i n g  
t o  go t h a t  f a r .  Sena tor  G a l t  s t a t e d  on t h e  non-navigable 
s t reams where t h e  owner owns t h e  bank and t h e  bed, h e  should 
be a b l e  t o  do whatever he wants t o ,  b u t  he would a g r e e  on 
nav igable  streams.  

M r .  S t rope  addressed t h e  j u s t  compensation i s s u e .  It is 
q u i t e  g e n e r a l l y  accepted t h a t  u n l e s s  t h e  adequate  easement 
i s  acqui red  and u n l e s s  t h e r e  i s  a p r o h i b i t i o n  f o r  t h e  p u b l i c  
t o  b u i l d  w i t h i n  t h e  c o r r i d o r  f o r  t r a f f i c ,  t hen  they  have a 
r i g h t  t o  complain about  t h e  a i r p o r t  t h a t  was t h e r e  b e f o r e  
t hey  p u t  it up. H e  asked i f  t h a t  analogy wouldn ' t  app ly  
t o  t h i s  s i t u a t i o n .  Is t h e r e  a  burden t o  compensate t h e  
p rope r ty  owner who would d e l i b e r a t e l y  p u t  up a  fence? I d r .  
Waterman r e f e r r e d  t o  S e c t i o n  45-8-111, MCA, d e f i n i n g  p u b l i c  
nuisance.  Sena tor  Towe r e f e r r e d  t o  page 5 of t h e  N i l d r e t h  
case .  With t h e  use  of t h e  words " p o s s i b l e  l i m i t a t i o n  of 
use"  and " c o n t r o l  of u se , "  you a r e  c o n t r o l l i n g  o r  l i m i t i n g  
t h e  u se  and he would ag ree .  M r .  S t rope  s t a t e d  he f i n d s  t h a t  
argument ve ry  reasonable .  M r .  Pe tesch  po in ted  o u t  t h e  
supreme c o u r t  he ld  Judge Shanstrom p rope r ly  dismissed 
H i l d r e t h W s  counte rc la im f o r  i n v e r s e  condemnation. Sena tor  
G a l t  moved t h e  amendment suggested by M r .  S t rope .  The 
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motion f a i l e d  w i t h  Sena to r s  Crippen and G a l t  vo t ing  i n  f a v o r ,  
and Sena to r s  Towe and Ye l lowta i l  v o t i n g  i n  oppos i t i on .  Sena to r  
G a l t  asked t h a t  t h a t  i s s u e  be brought be fo re  t h e  committee f o r  
i t s  cons ide ra t ion  as one of t h e  subcommittees deadlock i s s u e s .  

Senator  Crippen a l s o  asked t h a t  t h e r e  should be  some d i s c u s s i o n  
of t h e  f a c t  t h a t  t h e  landowner has  t o  p rov ide  f o r  t h e  po r t age  
between t h e  low and t h e  h igh  wate r  m a r k s - f o r  any a r t i f i c i a l  
b a r r i e r s  p laced subsequent t o  t h e  enactment of t h i s  a c t ,  b u t  
i f  it i s  beyond t h a t ,  then  you f l i p  a  co in .  A s  a  p o s s i b l e  
compromise, t h e  landowner be r equ i r ed  t o  p rov ide  por tage  
between t h e  low and t h e  high water  marks f o r  any f u t u r e  a r t i -  
f i c i a l  b a r r i e r s ,  and i f  it i s  beyond t h e  h igh  wate r  mark, 
t hen  we need t o  d i s c u s s  t h a t  a r ea .  

Sena tor  Towe moved t h a t  on page 3 ,  l i n e  22, and on page 6, 
l i n e  1 2 ,  we s t r i k e  t h e  words ' h a b i t a b l e  b u i l d i n g "  and i n s e r t  
t h e  words "occupied dwel l ing ."  He f u r t h e r  proposed t h e  
fol lowing d e f i n i t i o n  of occupied dwel l ing :  'Occupied dwel l ing  
mean:; a  b u i l d i n g  used f o r  human dwel l ing  a t  l e a s t  once a  year. ' '  
The motion c a r r i e d  wi th  Sena tor  Crippen v o t i n g  i n  oppos i t i on .  

Senator  Towe moved t h a t  on page 6 ,  l i n e  7 ,  we i n s e r t  be fo re  
t h e  semicolon t h e  words "except  by bow, shotgun,  and muzzle 
l o a d e r ,  provided it i s  n o t  w i t h i n  100 yrads  of a n  occupied 
dwel l ing ."  The motion f a i l e d  wi th  Sena tor  Towe v o t i n g  i n  
f a v o r  and Sena tors  Crippen,  G a l t ,  and Ye l lowta i l  v o t i n g  i n  
oppos i t i on .  

Sena tor  Crippen r e f e r r e d  t o  page 10 which d e a l s  w i t h  l i a b i l i t y  
of t h e  landowner. H e  wants t o  be s u r e  t h a t  language i s  t h e  ' 

same as t h a t  Senator  S to ry  had i n  t h e  Sena te  b i l l .  M r .  Pe t e sch  
s t a t e d  it i s  n o t  t h e  same. Sena tor  S t o r y ' s  b i l l  ha s  "agen t s "  
i nc luded ,  which t h i s  b i l l  d o e s n ' t .  Sena to r  Towe moved t h a t  
t h e  b i l l  be amended as fo l lows:  

1. Page 10 ,  l i n e  15. 
Following: "landowner" 
I n s e r t :  ", h i s  agen t ,  o r  h i s  t e n a n t "  

2 .  Page 1 0 ,  l i n e  17. 
Following: "landowner" 
I n s e r t :  ", h i s  a g e n t , "  

He expla ined  t h e  only  change i s  p u t t i n g  i n  " h i s  agen t , "  and 
he t h i n k s  t h e  tes t imony g iven  by Sena tor  S t o r y  p e r t a i n i n g  t o  
t h a t  use  of agent  was pe r suas ive .  He d o e s n ' t  t h i n k  you a r e  
making any p a r t i c u l a r  d i f f e r e n c e .  The motion c a r r i e d  unani-  
mously. 
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Senator  Crippen r e f e r r e d  t o  page 11, l i n e  3 ,  s e c t i o n  5 ,  
which d e a l s  wi th  p r e s c r i p t i v e  easements. Sena to r  Y e l l o w t a i l  
s t a t e d  SB 424 r e l a t e s  t o  u se  of l and  o r  wate r  f o r  r e c r e a t i o n a l  
purposes ,  whi le  t h i s  one i s  l i m i t e d  t o  wate r .  M r .  Pe t e sch  
suggested they  look a t  subparagraph ( b ) .  Sena to r  Crippen 
asked i f  t h a t  were t h e  same. Senator  Y e l l o w t a i l  responded 
it accomplishes t h e  same f o r  your purposes .  Sena tor  Crippen 
asked i f  t hey  were s a t i s f i e d .  Senator  Crippen moved t h e  
fo l lowing  amendment: 

Pase  9 ,  l i n e  16.  
 oilo ow in^: " cou r t "  
I n s e r t :  "wi th in  30 days  of t h e  d e c i s i o n "  

M r .  Pe tesch  commented t h a t  i s  t h e  same t ime frame i n  t h e  b i l l  
t o  appea l  t h e  a r b i t r a t i o n  p a n e l ' s  d e c i s i o n ,  s o  i t  i s  c o n s i s t e n t .  
The motion c a r r i e d  w i t h  Sena to r s  Crippen,  Towe, and Y e l l o w t a i l  
v o t i n g  i n  f a v o r  and Sena tor  Ga l t  n o t  vo t ing .  

Sena tor  G a l t  moved t h e  adopt ion  of t h e  fo l lowing  amendment: 

Page 1 0 ,  l i n e  21. 
Following: " supe rv i so r "  
I n s e r t :  " o r  any member of t h e  a r b i t r a t i o n  pane l"  

The motion c a r r i e d  unanimously. 

Sena tor  Towe moved t h a t  a new s e c t i o n  e n t i t l e d  "Land T i t l e  
Unaffected"  be i n s e r t e d  on page 11, fo l lowing  l i n e  24. 
Senator  G a l t  s t a t e d  you a r e  n o t  g i v i n g  t h e  t i t l e  away; you 
a r e  g i v i n g  eve ry th ing  e l s e  away. The motion c a r r i e d  wi th  
Sena to r s  Crippen,  Towe, and Ye l lowta i l  v o t i n g  i n  f a v o r  and 
Sena tor  G a l t  v o t i n g  i n  oppos i t i on .  Sena tor  G a l t  s t a t e d  w e  
a r e  t a k i n g  eve ry th ing  away from t h e  landowner except  t h e  
t i t l e .  

M r .  Pe tesch  s t a t e d  t h e  subcommittee had r e se rved  two q u e s t i o n s  
on t h e  s t a t emen t  of i n t e n t ,  one r e l a t e d  t o  l i m i t i n g  acces s  t o  
p r i v a t e  impoundments ( c e r t a i n  ones had been g ran ted  a  l i c e n s e )  
and t h e  o t h e r  r e f e r r e d  t o  t h e  d i s t a n c e  on hunt ing  l i m i t s .  
Sena tor  Crippen s t a t e d  t h a t  p r i v a t e  impoundments i s  a non- 
nav igab le  p o i n t .  Sena tor  Towe s t a t e d  t h a t  is n o t  excluded 
a t  t h e  p r e s e n t  t i m e .  M r .  Pe tesch  s t a t e d  because of  i n t e r -  
m i t t e n t  flow. Sena tor  Towe s t i l l  t h i n k s  t h a t  i s  a p p r o p r i a t e  
and moved t h e  amendment t o  t h e  s t a t emen t  of i n t e n t  s t a t i n g  
t h a t  we a r e  sugges t ing  t h a t  wi thout  p u t t i n g  it i n  t h e  s t a t u t e  
t hey  a d d r e s s  t h a t  q u e s t i o n  by r e g u l a t i o n .  Sena to r s  Crippen 
and G a l t  wanted it i n  t h e  s t a t u t e .  The motion c a r r i e d  
unanimously. 
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M r .  Pe t e sch  s t a t e d  t h e  d i s t a n c e  l i m i t s  on hunt ing  near  occupied 
dwel l ings  had n o t  y e t  been addressed.  Sena tor  Towe moved w e  
a sk  M r .  Pe tesch  t o  d r a f t  language f o r  t h e  s t a t emen t  of  i n t e n t  
which would r e q u e s t  t h a t  t h e  commission add res s  t h e  q u e s t i o n  
of d i s t a n c e  from occupied dwe l l i ngs  f o r  p r o h i b i t i n g  hunt ing  i f  
i t  i s  addressed a t  a l l .  The motion c a r r i e d  unanimously. 

M r .  Pe tesch  s t a t e d  when w e  p r o h i b i t e d  u s e s  of streambeds as 
c o r r i d o r s ,  t h e  streambed d o e s n ' t  a c t u a l l y  f low. Sena tor  Towe 
moved t h e  fo l lowing  amendment: 

Page 6,  l i n e  1 9 .  
Following: "WHEN" 
S t r i k e :  "39" 
I n s e r t :  "water"  
Following: "FLOWING" 
I n s e r t :  " t h e r e i n "  

The motion c a r r i e d  unanimously. 

Sena tor  G a l t  asked why hunt ing  was i n  t h e r e  when we were t a l k i n g  
about w a t e r .  Sena tor  Crippen moved t h a t  we e l i m i n a t e  hunt ing  
on nav igable  s t rezms.  Sena tor  Towe s t a t e  when you e l i m i n a t e  
a l l  hunt ing ,  t h e r e  a r e  some r i v e r s  i n  which t h e r e  a r e  s u b s t a n t i a l  
a r e a s  between t h e  h igh  wate r  marks i n  which t h e r e  i s  a  
s u b s t a n t i a l  amount of space a v a i l a b l e  and what you a r e  say ing  
i s  you c a n ' t  hunt on those  a r e a s  even though it might be  a 
q u a r t e r  m i l e  away from any a d j o i n i n g  landowner. Sena tor  Crippen 
d i d n ' t  have any problem w i t h  people  d e e r  hunt ing on t h e  i s l a n d s .  
He asked who they belong t o .  If t h e y  belong t o  t h e  s t a t e ,  t h e r e  
i s  no problem. Sena tor  Towe s t a t e d  i s l a n d s  c rop  up above t h e  
h igh  wate r  mark .  I f  it belongs t o  t h e  s t a t e  o r  f e d e r a l  govern- 
ment, it i s  t h e  p u b l i c ' s ,  and then  you can hunt  on it i n  any 
event .  The o t h e r  kind i s  t h a t  which i s  below t h e  h igh  wate r  
mark. It i s  those  a r e a s  we a r e  now addres s ing .  He t h i n k s  it 
i s  a mis take  t o  ban hunt ing on t h o s e  a r e a s .  Sena tor  Y e l l o w t a i l  
po in ted  o u t  you have e f f e c t i v e l y  e l imina t ed  waterfowl hunt ing  
on a l l  wa te r s  of t h e  s t a t e .  Sena tor  Crippen responded t h a t  i s  
wi thou t  permiss ion of t h e  landowner. Sena to r  Ye l lowta i l  begged 
t o  d i f f e r .  You need t o  p u t  it elsewhere .  By removing hunt ing  
from t h e  d e f i n i t i o n  of r e c r e a t i o n a l  u s e ,  t hen  you have banned 
a l l  hunt ing .  Sena tor  Crippen moved t h a t  on page 3 ,  l i n e  21, you 
s t r i k e  t h e  word "hunt ing"  and on page 6 ,  l i n e  7, you s t r i k e  t h e  
words " b i g  game.'' Then a s  a m a t t e r  of  cou r t e sy ,  h u n t e r s  w i l l  
g e t  permiss ion.  The  motion f a i l e d  w i t h  Sena tors  Crippen and 
G a l t  v o t i n g  i n  f avo r  and Sena to r s  Towe and Ye l lowta i l  v o t i n g  i n  
oppos i t i on .  
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Senator  Crippen s t a t e d  t h e  d e f i n i t i o n  o f  nav igab le  wa te r s  may 
be much broader  t han  w e  t h ink .  H e  wants t h i s  b i l l  a s  
narrowly i n t e r p r e t e d  a s  we reasonably  can  because t h a t  w i l l  
be t h e  on ly  way we can cont inue  ou r  good r e l a t i o n s h i p  between 
t h e  landowner and t h e  r e c r e a t i o n i s t .  He would p r e f e r  t h e  more 
r e s t r i c t i v e ,  because t h a t  w i l l  p r o t e c t  t h e  r e c r e a t i o n i s t s  
from more- than  opening it up. Senator  G a l t  ques t ioned  what 
subparagraph ( G )  on page 6 meant. H e  t h i n k s  w e  had i n  mind 

, t h a t  t h a t  would be on non-navigable wa te r s .  Sena tor  Yellow- 
t a i l  s t a t e d  as we s t and  now, w e  have d e f i n e d  two c l a s s e s  of  
wate rs  b u t  have done nothing wi th  them. Sena to r  Towe s t a t e d  
he would add non-navigable waters  a f t e r  a c t i v i t i e s  on l i n e  17.  
Senator  G a l t  s t a t e d  t h a t  imp l i e s  t hey  have them on nav igable  
wate rs .  Sena tor  Towe commented t h a t  i f  eve ry th ing  i s  inc luded  
i n  r e c r e a t i o n a l  u s e ,  t h a t  i s . n o t  needed, t h e n  we w i l l  have 
moved t h a t  more r e s t r i c t i v e  concept  t o  non-navigable wate rs .  
Senator  G a l t  s t a t e d  then  you open it up t o  nav igab le  wate rs .  
Sena tor  Ye l lowta i l  r e p l i e d  it w i l l  be hard t o  i t e m i z e  every  
p o s s i b l e  use.  Sena tor  Crippen s t a t e d  he would oppose t h a t .  
Sena tor  Towe s t i l l  ques t ioned  what we meant by subparagraph 
( G ) .  Sena tor  Ye l lowta i l  responded anyth ing  n o t  wa te r - r e l a t ed .  
Sena tor  Crippen asked i f  t h a t  inc luded  g a t h e r  asparagus .  
Sena tor  Towe suggested we wi the r  s t r i k e  l i n e  1 6  and 17 on page 
6 o r  l i m i t  it t o  non-navigable waters .  Sena to r  Ga l t  s t a t e d  
he would d i s a g r e e  w i t h  t h a t .  Senator  Towe s t a t e d  from a t e c h i c a l  
s t a n d p o i n t ,  he  s t i l l  d i d  n o t  know what t h a t  meant. Sena tor  
G a l t  r e p l i e d  i f  you p u t  your cavea t  i n  about  non-navigable w a t e r s ,  
it s t i l l  means t h e  same t h i n g .  Sena tor  Towe suggested t h a t  
subparagraph ( G )  be d e l e t e d .  Sena tor  Y e l l o w t a i l  asked i f  we 
s t r i k e  t h a t  if it implied w e  a l low t h o s e  a c t i v i t i e s  wi thout  
landowner permiss ion.  Sena tor  Towe r e p l i e d  w e  have r ec rea -  
t i o n a l  u s e s  o f  s u r f a c e  water  de f ined  e l sewhere  i n  t h e  b i l l .  
I f  w e  a r e  n o t  going t o  u s e  t h e  non-navigable ca tegory ,  w e  
should s t r i k e  it from t h e  b i l l .  Rec rea t iona l  use  t h e  way t h e  
bill i s  s t r u c t u r e d  appears t o  mean something beyond what water-  
r e l a t e d  p l e a s u r e  a c t i v i t i e s  means. The re fo re ,  we have pro- 
h i b i t e d  some r e c r e a t i o n a l  u s e s  wi th  r e s p e c t  t o  s u r f a c e  wate rs .  
M r .  Pe tesch  po in ted  o u t  r e c r e a t i o n a l  u s e s  a s  de f ined  are  
wa te r - r e l a t ed  t h i n g s ,  and t h e  p r o h i b i t i o n s  a r e  t h o s e  t h a t  a r e  
n o t  wa te r - r e l a t ed .  H e  d o e s n ' t  t h i n k  t h e r e  i s  any redundancy 
t h e r e .  Sena tor  Towe s t a t e d  every th ing  we have de f ined  i n  
r e c r e a t i o n a l  u se  i s  inc luded  i n  w a t e r - r e l a t e d  a c t i v i t i e s .  
Senator  Towe moved t h a t  t h e  words " a s  de f ined  i n  subsec t ion  
( 8 ) "  be added on page 6 ,  l i n e  1 7 ,  a f t e r  t h e  word " a c t i v i t i e s . "  
Senator  G a l t  s t a t e d  you pu t  hunt ing i n  everywhere w i t h  t h a t ,  
and i t  is  n o t  a wa te r - r e l a t ed  a c t i v i t y .  The motion f a i l e d  w i t h  
Senator  Towe and Ye l lowta i l  vo t ing  i n  f avo r  and Sena to r s  Crippen 
and G a l t  vo t ing  i n  oppos i t i on .  
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Senator Crippen moved that on page 3, line 25, the words 
"other water-related" be stricken. The motion failed with 
Senators Crippen and Galt voting in favor and Senators Towe 
and Yellowtail voting in oppositicn. 

Senator Crippen asked that hiking and swimning on navigable 
streams be submitted to the committee as a whole as a 
discussion topic only. It is allowed in recreational use when 
talking about navigable streams. 

Chairman Yellowtail then stated that the subcommittee would 
report as follows: First, those items the subcommittee 
could agres on; second, the cover items on which it could 
not reach full concensus, third, the one discussion point 
suggested by Senator Crippen. His concern is that we not 
carry on at the committee meeting as extensively as we have 
in the four subcommittee meetings. He would ask that the 
subcommittee members exercise whatever restraints are within 
their powers to exercise. Chairman Yellowtail stated he would 
present the items discussed. 

Senator Crippen pointed out Senator Towe also had an issue 
to present to the committee as a whole. Senator Crippen moved 
that we eliminate subsection (c) and (d) on page 2. The 
motion failed with Senators Crippen and Galt voting in favor 
and Senators Towe and Yellowtail voting in oppostion. 
Chairman Yellowtail stated that would then also become a 
deadlock issue to be presented to the committee as a whole. 

There being no further business to come before the subcom- 
mittee, the meeting was adjourned at 11:17 p.m. 
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BILL NO, 

HOUSE BILL NO. 265 

INTRODUCED BY REAL', KARKS 

4 A BILL FOX AN ACT ENTITLED: "AN ACT GENERALLY DEFINING LAWS 

5 RELATING TO RZC2EATIONAL USE OF STAT; WATERS; PROEIBITING 

, 6 RECXEATIONAL USE OF DIVERTED WATERS; RESTRICTING -TE3 

7 LIAEIILITY OF LANDOFviNERS hEEN WATER IS BEING USED FOX 

8 RECREATION; ESTABLISBING THE RIGiIT TO PORTAGE; P3OVIDING 

9 TFAT A PRESCRIPTIVE EASZXENT CANNOT BE ACQUIRED BY 

10 RECZEATIONAL USE OF SURF-4CE WATERS; PAENDING SECTION 

11 70-19-405, MCA; AND FROVIDING AN IAW~EDIATE EFFECTIVE DATE 

AND AN AZ'OLICABILITY DATE." 

BE IT ENACTED BY TEE LEGISLATURE OF TEE STATE OF MONTANA: 

NEW SECTION. Section 1. Definitions. For purposes of 

[sections 2 - 1 through 51, the following definitions apply: 

(1) "Barrier" means an artificial obstruction located 

in or over a water body, restricting'passage on or through 

the water, er-e-zatzre&-ebjee= ZY-8R-8Yf4-A-XAZE3-S@9? which 

totally or effectively obstructs the recreational use of the 

surface water at the time of use. A barrier may include but 

is not limited to a bridge or fence or any other manmade 

obstacle to the natural flow of water at-e-natures-abject 

w a t e r s  

& Wonr~na ~ e q i s ~ a c i v e  couno~  
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L (a) lie within the officially recorded federal 

3 
government survey meander lines thereof: 

4 
(b) flow over a n d  that hzve been judicially 

5 deiermined ta be owned by the stit? by reason of awlication 

6 of the faderai navigability test for state streambee 

7 ownership; 

have been capable of suppor:iog T E ~  - 
e z i i v t L  .? A C T I V I T I E S  : LOG F i O A T I b I G ,  

\ i 

1 2  T R A N S P G R T T I O N  O F  i F U R S  F R D  S K I N S ,  S H I P P I N G ,  C O i u 3 E S C i A I .  

13  G U I D I N G  U S I N G  \ h l U L T I P E R S O N  1 X A P E i C Z ~ F T ,  P U Z L I C  T ~ N S i O R T I T i O ? ? ,  

\ 
14 OR T H E  T R R S P O R T - \ T I O N  OF f i E R i X A X D I S i ,  A S  T H E S Z  A C T I S I T i Z S  

1 5  
\ i 

FIAVS E E i N  D E F I N E D  BY P U e L I S S Z D  J U D I C I A L  O P I N I O N  A S  O F  [:%E 
i '\ 

16 E F F E C T I V E  DATE O F  T I i I S  ACT]; or 
/ \ 

\ 

1 7  fe+(D) are, or have been capable of supporting - 
/ \ 3.8 commercial activity within the meanirg of the federal 

I 19 navigability test. . 
I 

2 0 ( 3 )  11e54z3-== MONMAVIGASLE wzcers' m a n s  all surface 

2 1 -daters that are not eiass-5 NAVIGABLE wat r~ s 
2 2  ( 4 )  " C O M M I S S I O N "  HEANS T S E  F I S H  AND GAYE C O M M I S S I O N  

23 P R O V I D E D F O R I N 2 - 1 5 - 3 4 0 2 .  

L 4 t4j.m "Department" means the department of fish, 
ri, 

2 5  wildlife, and parks provided for in 2-15-3401. 
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1 ff+(6) "Diverted away from a natural water body" means 

2 a 2iversion of surface water through a manmade water 

3 conveyance systen, including but not limited to: 

4 (a) an irrigation or drainage canal or ditch; 

(b) an industrial, municipal, or domestic water 

systen; 

(c) a flood control channel; or 

hydro~ower inlet and discharge facility. -, ; ~ ; J ~ . . ' ~  . . . .  

"Ordinary high-water mark" means the line tnzt 

water impresses on land by covering it for sufficient 

periods to cause physical ch~racteristics that distinguish 

the ares below the line from the area above it. 

Charact~ristics of the area below the line include, when 

apsropriate, but are not limited to li~5ni~heG--+e----iaAa~ . . - L U L L  LC-- 

T SOIL OF SUESTANTIALLY ALL TEFlRESTRIAL VEGETATION AND 

DESTRUCTION OF ITS P-G2ICULTURAL VEGETATIVE VALUE. A F L O O D  

PLAIN ADJ.ACENT TO SURFACE WATERS IS NOT CONSI3ERED TO L I Z  

WITEIN TXZ S Z R F K E  WATEgS' H1G.Z-KATE3 Y.RKS. 

t3+(8) - ft+ "Recreational use" means with respect to 
@ -- ----- , 

el ts4--5 SURFACE waters: fishing unt ing,,', s.wi;nming (EXCEPT 
<.----- ' c', oijp, - 1; Ofi- 

?iITE',IN 1 0 0  YARDS OF ANY F ~ R ~ - ~ ~ & ~ - ) I ~ S - ) ,  HIKING, 

floating in small craft or other flotation devices, boating 

in motorized craft unless otherwise prohibited or regulated- 

',\ @J by law, or craft propelled by oar or paddle, OTBE, 
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WATEZI-RELATED. PLEASURE-ACTIVITIES ,-.and related unavoidable " 
4' 

- 

or incidental u s e s i - w i t h ~ ~ - t k e - e t d i ~ e r _ r - k i ~ k - w e t e t - ~ e t k - e 5  

j Y ~ - - ~ ~ ~ ~ ~ - - - ~ e ~ A v ~ h A e e - - - ~ ~ ~ e ~ - - - ~ ~ e - - - ~ ~ ~ - - - ~ ~ A ~ ~ ~ A ~ ~  ,- L C -  -r - .. p - - -,LU .. - - 1 
w~te~-re3.+-ej-,2. -,,,, ,Aeasere-eetiuiti~3~ 

f8$(9) "Supervisors" means the board of su~ervisors of 

a soil ccnservation district, the directors of a grazing 

district, or the board of county coininissicners if a request 

pursuant to [section 3 ( 3 ) ( 5 ) 1  is nct within the boundaries 

cf a conssrvation district or if the request is refused by 

the board of supervisors of a soil conservation district or 

the directors of a grazing district. 

(1.0) 'ISURFACE WATEY MEANS, FOR TEE PURPOSE OF 



HB 0265/grzy 

Sih'ATi JUDICIARY COFdMll-iEE 
EXH!BIT NO.& 

DATE 0 3 2785 
BILL NO. KR 2-b 5 

D E T E R Y I N I N G  T H E  P U B L I C ' S  ACCESS FOR RECREATIONAL U S E ,  A 

NF,TUAF.~  WATZR BODY, I T S A E D ,  AND I T S  EANXS UP T O  T_"IS 
P 

ORDINPAY HIGa-wATER r n R K q C  j I q \ r  P L  C L U S ; ~ ;  , C -  u d  5 --. 
f'4- b ~ ~ l j c ~  f , - c U ! C ~ . ~  LrT ! ,? 7 2. - - --I 

NEW S E C T I O N .  Section 2 .  ~ecreationai use permitted -- 

limitations -- exceptions. (1) Except as provided in 

s ~ b s e e t i e ~ - f 3 +  S U B S Z C T I O N S  ( 2 )  - TEROUG%---(4-),- all e G e s s - - I  

SURFACZ waters that are capable of recreational use e3 

t Z e - 3 - - e f i e - - - h e - L a ~  & A  C uc-.,k~-e~-is-tle-ef==~~ery-h~~t:-~et~t-~.'Petki . . may 

be so used by the public without regard to the ownership of 

the land underlying the waters. 

ezzeriying-thea7--eueept--the?--reereetIe~e~-- u z e - - d e e j - - ~ e k  

* n e & z l e - t h e 3 e - e e t & r i t i e 3 - e x e i ~ d e e - i n - f t e e t i e ~ - 2 f - ? + f - b + ~ ~  

f-3j-(2) The right of the public to make recreational 

- - 3 . .  use of surface waters does not include t he - - -A-Lt - -L- - - -  .,,e:t e 

yee-e3tiefie$--~3e--gf--wetero, WITEOUT ?ER:+lISSION O F  T E E  

LANDOWNER : 

( a )  TEE OPERATION O F  ALL-TER2-4IN V E H I C L E S  OR OTHER 

MOTORIZED V E H I C L E S  NOT P R I X A R I L Y  D E S I G N E D  FOR OPERATION UPON 

THE WATER ; 
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( E )  TIIE RECXEATIONAL OSE OF SURFACE WATERS i n  a'stock 

2 pond or other P.SiVATE impoundment fed by an intermit:er?illy 

3 flowing natural watercourse; e: 

4 tb+(C) TEZ REC2EATiOXAL US2  OF WATZRS w h i l e  diverted 

5 away from a naturai water body for beneficial use pursusnt 

6 to I.itle@. chzpisr 2, part 2 or 3 ;  ~2 - - -. 
7 ( D )  D I G X A X E  EUNTINGs; - 

11 f f f  ( E )  OVEF.?IIGZT C ? \ n l i X G  : i I ? E I X  5 6 s  YARDS OF i ? i Y  

1 2  E?I;EIITABLE EUILDIXGS; 

1 3  f 3 + ( F )  T:<E "LACEXSNT OR C3ZATiOH OF ANY PERM-A.HENT OF1 

1 4  SE>!!IPE%~J-NENT OBJZCT, S 3 C Z  A S  P. P2.'d!?REH3 DUCK ELIND 04 EOAT 

1 5  f400RAGZ; - 0F? 

16 f E: (G) OTYER A C T I V I T I E S  kiXICIIC9 3-!2 EjOT g3iP?%?II,Y 

17 WATER-F1ELATED PLEASgRE 

18 ( E )  USE OF A STREAAYBED A S  A RIGXT-OF-iiAY FOR ANY 
', -T.T :\ ,y\r+ !,&'-I> 

USPOSE hiEN3' - I S  NOT FLSWING: 
@ I?; , .  .. W (z: E (3) , 

20  (4) The riqht ofQ6public to make recreation~l use 

2 :  of surface waters does not grant any easenent or right to 

2 2  the pubiic to enter onto or cross private property in order 

2 3  to use such waters for recreational purposes. 

2 4  ( 5 )  T 9 E  CO??MISSION SAALL ADOPT RULES PURSUANT TO 

2 5  87-1-303, I N  TAE INTESEST OF PUSLiC HEALTE, PUBLIC SAFFTY, 
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OR THE PROTZCTION OF PUBLIC AND PRIVATE P.90PE4TY. GOVERXIXG 

RECREATIONAL USZ OF €5;i.SS--i--&XB--E5&fS-Ii NAVIGABLE AND 

NONNAVIG-ABLE WATPRS. TEESE RULES MUST INCLUDE TEE FOLLOWING: 

(A) THE EST.?-BLISZ'ENT OF PROCZDURES EY bxICl! AMY 

PE4SON Y l - Y  REQUEST AN ORDER FROM THE COMMISSION: 

(I) LIMITING, RESTRICTING, 04.- PROEIBITING TPE TYPE, 

INCIDEEICE, OR EXTIPNT OF RECREATIONAL USE OF SURFACZ WATSX: 

OR - 
(11) ALTZ3ING LI!+!IT-\TIONS, RSST2ICTIONS, OR 

PSOBIEITIONS ON RPCREATiONAL US2 OF A SUZFACE WATER IHPOSED 

BY THE COPfiISSION; AND 

( 5 )  P40VISIONS REQUIZING TBE ISSUANCE OF WRITTZN 

FINDINGS AND 4 DECISION hxENEVE4 A REQUEST IS FADE PURSZA-XT 

TO THE RULES ADOPTZD UNDER SUBSZCTION (5)(A). 

ffj(6) The provisions of this section do not affect - 
any rights of the public with respect to state-owned lznds 

that are school trust lands or any rights of lessees of such 

lands u~ler-le33e-ec-ftke-effee++~e-2e+e-ef--~~ ,,.,z-aet+. 

NEW SECTION. Section 3. Right to portage -- 

establishment of portage route. (I) A member of the public 

making recreational use of surface waters may, above the 

ordinary high-water mark, portage around barriers in the 

least intrusive manner possible, avoiding damage to the , 

landowner's land and violation of his rights. 

(2) A landowner may create barrisrs across streams for 
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purposes of land or wzter management or to ectabl2sh land 

ownership as otherwise provided by law. If a landow~er 

erects ii ba-rier ST4UCTURE pursuzzt to a design approves by 

the department and the b e r r & e r - - 5 ~ - - ~ e s G $ ~ e 2 - - f i a ~ - - ~ - - -  c e  ezd 

ST9UCTURS does not interfere with the public's use of the 

surface waters, the public may.not go above the ordinary 

high-water mark to portage around the b e r r i e r  ST9UCTURE. 

(3) (a) A portage route around or over c AN ARTIFiCIA?L 

barrier may be establishec? to avoid damage to the 

landowner's land an? violation of his rights as well as to 

provide a reasonable and safe route for the recreational 

user of the surface waters. c 
(b) A portage route may be established when either a 

landowner or a member of the recreating public submits a 

request to the supervisors that such a route be established. 

(c) Within 45 days of the receipt of a request, the 

suservisors shall, in consultation with the landowner and a 1 
re2reseniative of the dspartinent, examine and investigate 

the barrier and -the adjoining land to determine a reasczable I 
and safe portage route. 

(d) Within 45 days of the examination of the site, the 
I 

supervisors shall make a written finding of the most I 
approprizte portage route. 

( e )  The cost of establishing the portage route around I 
*--' 

I",) ' 

artificial barriers must be borne by the involved landowner, 1 
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except for the construction of notification signs of such 

route, which is the responsibility of the departxent. The 

cost of establishins a portage route around aatcreL 

ARTIFICIAL barriers NOT OWNED BY THE LANDOWNEX ON WHOSE LABD 

THE PORTAGZ ROUT" WILL EZ PLACED must be borne by the 

department. . - -  

(f) Once the route is established, the department has 

the exclusive responsibility thereafter to maintain the 

portage route at reasonable times agreeable to the 

landowner. The department shall post notices on the strezm 

of the existence of the portage route and the public's 

obligation to use it as the exclusive means around a 

barrier. 

( g )  If either the landowner or recreationis: disagrees 

with the route described subsection (3)(e), he may - -  &~,3 01- +k i~;iiS;l-q 
. & I  , 

petition the district court!, to name a three-member 

arbitration panel. The panel must consist of an affected 

landowner, a member of an affected recreational group, and a 

member selected by the two other members of the arbitration 

panel. The arbitration panel may accept, reject, or modify 

the supervisors' finding under subsection (3)(d). 

(h) The determination of the arbitration panel is 

binding upon the landowner and upon all parties that use the 

water for which the portage is provided. Costs of the 

arbitration panel, computed as for jurors' fees under 
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3-15-201, shall be borne by the contesticg party 6r parties; 

all other parties shzll bear their own costs. 

(i) The determination of the arbitration panel may be 

appezled within 30 days to the district court. 

(j) Once a portage route is estzblisned, the public 

shall use the portage route as the exclusive means to 

or over the barrier. 

Section 4. 2estrictlon on liability of 

landowner and supervisor. (1) P person who makes 

recreational use of surface waters flowing over or thrcuqh 

land in the possession or under the control of anot?:er, 

pursuant to [section 21 ,  or land while portaging around cr 

over barriers or while portaging or using portage routes, 

pursuant to [section 31, does not have the 

or licensee and is owed no duty by a 

that provided in ( ( 2 ) .  

(2) A is liable to a person makin3 

recreational use of waters or land described in subsection 

(I) only for an act or omission that ccnstitutes willful c r  

wanton misconduct. o l .  , . I  

L- ,\*.,L ,-'I&,! ~ - L L + . ' T T I  pJ\,; ;- 
(3) No pzrticipates in a decision 

regarding the placement of a portage route is liable to any 

person who w h i 3 e - - m e k ~ n g - - r e e : e e i ~ ~ p . e % - - e ~ e - a f - t F : e - ~ u ~ ~ e e e  

we te ru -&3- in je re6 -whiLe-u4 ip . e :  IS INJURED OR NEGSE P2OPERTY 

I S  DPLYPPGED BECAUSZ OF PLACEMENT OR USE OF the portage route 
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except for an act or omission that constitutes willful ~ n d  

wanton misconduct. 

NZW SECTION. Section 5. Prescriptive easement not 

acquired by recreational use of surface waters. (1) A 

prescriptive easement is a right to use the property of 
-. 

another that is acquired by open, exclusive, notorious; 

hostile, adverse, continuous, and uninterrupted use for a 

period of 5 years. 

(2) A prescriptive easement cannot be acquired 

( A )  recreational use of surface waters, including: - - 

(I) the streambeds underlying them; an6 - - 

(11) the banks up to the ordinary high-water markri or 

e f 

(111) ANY portage r e a r e s  over and around barriers; OR 

(E) THE ENTERING OR C3OSSING OF PRIVATE PROPEXTY TO 

REACH SURFACE WATEXS. 

Section 6. Section 70-19-405, MCA, is amended to read: 

"70-19-405.. Title by prescription. Beezgeney Except as - 

provided in [section 5 1 ,  occupancv for the period prescribed 

by this chapter as sufficient to bar an action for the 

recovery of the property confers a title thereto, 

denominated a title by prescription, which is sufficient , 
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this act is invalid, all valid parts that are severa6le fron 

the invalici part remain in effect. If a part of this act is 

invalid in one or more of its applications, the part remains 

in effect in all valid applications that are severable from 

the invalid applications. 

NE'w' SECTION. Section 8. Appl:i_c-aab.i&ity. Sections 5 and-: 

6 apply only to a prescriptive easement that has not been 

perfected prior to [the effective date of this act]. 

MEW SECTION. Section 9. Effective date. This act is 

effective on passage and z~proval. 
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Amend House  B i l l  N o .  265  b y  s t r i k i n g  a l l  l a n g u a g e ,  f r o m  t h e  

b e g i n n i n g  o f  l i n e  2 5 ,  p a g e  1 o f  t h e  c u r r e n t  ( M a r c h  2 1 )  d r a f t  t o  

and  i n c l u d i n g  l i n e  2 0 ,  p a g e  2 ,  a n d  i n s e r t i n g ,  i n  l i e u  t h e r e o f ,  

t h e  f o l l o w i n g  l a n g u a g e :  

" ( 2 )  ' N a v i g a b l e  w a t e r s ' ,  f o r  p u r p o s e s  o f  t h i s  a c t ,  means  a l l  

r i v e r s  and  s t r e a m s  w h i c h  h a v e  b e e n  m e a n d e r e d  a n d  r e t u r n e d  ES 

n a v i g a b l e  by t h e  s u r v e y o r s  e m p l o y e d  by t h e  g o v e r n m e n t  o f  t h e  

U n i t e d  S t a t e s  a n d  a l l  r i v e r s  and  s t r e a m s  w h i c h  s a t i s f y  t h e  

f e d e r a l  t e s t  o f  n a v i g a b i l i t y  f o r  p u r p o s e s  o f  s t a t e  o w n e r s h i p ,  

i n c l u d i n g  a l l  l a k e s  o r  r e s e r v o i r s  l o c a t e d  t h e r e i n .  

( 3 )  ' N o n n a v i g a b l e  w a t e r s ' ,  f o r  p u r p o s e s  o f  t h i s  a c t ,  m e a n s  

a l l  r i v e r s  a n d  s t r e a m s  w h i c h  a r e  n o t  n a v i g a b l e  w a t e r s ,  i n c l u d i n g  

a l l  l a k e s  a n d  r e s e r v o i r s  l o c a t e d  t h e r e i n . "  

Amend House B i l l  No. 265  b y  s t r i k i n g  a l l  l a n g u a g e ,  f r o m  t h e  

b e g i n n i n g  o f  l i n e  1 5 ,  p a g e  5 o f  t h e  c u r r e n t   arch-21) d r a f t  t o ,  

b u t  n o t  i n c l u d i n g ,  l i n e  1 3 ,  p a g e  6 ,  a n d  i n s e r t i n g ,  i n  l i e u  

t h e r e o f ,  t h e  f o l l o w i n g  l a n g u a g e :  

" ( 2 )  The w a t e r s  o f  t h e  s t a t e  a r e  c l a s s i f i e d  a s  f o l l o w s  a n d  

t h e  r e c r e a t i o n a l  u s e s  p e r m i t t e d  on  e a c h  c l a s s  o f  w a t e r ,  w i t h o u t  

p e r m i s s i o n  o f  t h e  l a n d o w n e r ,  a r e  a s  f o l l o w s :  
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( a )  C l a s s  A w a t e r s  a r e  a l l  n o n n a v i g a b l e  w a t e r s ,  i n c l u d i n g  

a n y  l a k e s  o r  r e s e r v o i r s  l o c a t e d  t h e r e i n  r e g a r d l e s s  o f  w h e t h e r  

s u c h  l a k e s  o r  r e s e r v o i r s  a r e  n a v i g a b l e .  The r e c r G a t i o n a 1  u s e  

p e r m i t t e d  o n  C l a s s  A w a t e r s  i s  f l o a t i n g  i n  s m a l l  c r a f t  or  o t h e r  

f l o t a t i o n  d e v i c e s ,  t o g e t h e r  w i t h  u s e  o f  t h e  l a n d  u n d e r l y i n g  s u c h  

w a t e r s  when s u c h  u s e  is  t e m p o r a r i l y  n e c e s s a r y  f o r  p u r p o s e s  o f  

s a f e t y .  

( b )  C l a s s  B w a t e r s  a r e  a l l  n a v i g a b l e  w a t e r s ,  i n c l u d i n g  a n y  

l a k e s  o r  r e s e r v i o r s  l o c a t e d  t h e r e i n ,  e x c e p t  t h o s e  w a t e r s  

s ? e c i f i c a l l y  d e s i g n a t e d  a s  C l a s s  C  w a t e r s  i n  s i l b s e c t i o n  ( 2 ) i c )  
, 

h e r e o f .  The r e c r e a t i o n a l  u s e s  p e r m i t t e d  o n  C l a s s  B w a t e r s  a r e  

t h e  u s e  p e r m i t t e d  i n  C l a s s  A w a t e r s ,  b o a t i n g  i n  c r a f t  p r o p e l l e d  

by  o a r  o r  p a d d l e ,  a n d  a n g l i n g  w h e r e  p e r m i t t e d  by 87-2 -305 ,  

t o g e t h e r  w i t h  u s e  o f  t h e  l a n d  u n d e r l y i n g  s u c h  w a t e r s  when s u c h  

u s e  is  u n a v o i d a b l e  and  i n c i d e n t a l  t o  t h e  p e r m i t t e d  u s e  o f  t h e  

w a t e r .  U s e  o f  s u c h  l a n d  i s  u n a v o i d a b l e  a n d  i n c i d e n t a l  o n l y  when 

t h e  u s e  is t e m p o r a r i l y  n e c e s s a r y  t o  ~ c c o n p l i s h  t h e  , p e r m i t t e d  

f' 
r e c r e a t i o n a l  u s e  o f  t h e  w a t e r s  o r  f o r  t h e  p u r p o s e s  o f  s a f e t y .  

( c )  C l a s s  C w a t e r s  a r e  t h e  m a i n  s t e m  o f  t h e  Y e l l o w s t o n e  

R i v e r ,  t h e  m a i n  s t e m  'of t h e  M i s s o u r i  R i v e r ,  t h e  m a i n  s t e m  o f  t h e  

. F l a t h e a d  R i v e r ,  a n d  t h e  m a i n  s t e m  o f  t h e  K o o t e n a i  R i v e r ,  

i n c l u d i n g  a n y  l a k e s  o r  r e s e r v o i r s  l o c a t e d  t h e r e i n ,  b u t  e x c l u d i n g  

t h e  t r i b u t a r i e s  o f  a n y  o f  t h o s e  r i v e r s .  The  r e c r e a t i o n a l  u s e s  
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p e r m i t t e d  o n  C l a s s  C w a t e r s  a r e  t h o s e  u s e s  p e r m i t t e d  i n  C l a s s  A 

a n d  C l a s s  B w a t e r s ,  b o a t i n g  i n  m o t o r i z e d  c r a f t  u n l e s s  o t h e r w i s e  

p r o h i b i t e d  o r  r e g u l a t e d  by l a w ,  swimming e x c e p t  w i t h i n  1 0 0  y a r d s  

of a n y  h a b i t a b l e  b u i l d i n g s ,  o v e r n i g h t  c a m p i n g  e x c e p t  w i t h i n  5 0 0  

y a r d s  o f  a n y  h a b i t a b l e  b u i l d i n g s ,  a n d  f i s h i n g  b e l o w  t h e  o r d i n a r y  

h i g h - w a t e r  m a r k ,  t o g e t h e r  w i t h  t h e  u s e  o f  t h e  l a n d  b e t w e e n  t h e  

o r d i n a r y  h i g h  w a t e r  m a r k s  when t h e  u s e  is  t e m p o r a r i l y  n e c e s s a r y  

t o  a c c o m p l i s h  t h e  p e r m i t t e d  r e c r e a t i o n a l  u s e  o f  t h e  w a t e r s  o r  f o r  

p u r p o s e s  o f  s a f e t y .  

( d )  A l l  o t h e r  r e c r e a t i o n a l  u s e s  o f  t h e  waters o f  t h e  s t a t e ,  

e x c e p t  t h o s e  s p e c i f i c a l l y  p e r m i t t e d  h e r e i n ,  a r e  p r o h i b i t e d ,  

w i t h o u t  t h e  p e r m i s s i o n  o f  t h e  l a n d o w n e r .  P r o h i b i t e d  r e c r e a t i o n a l  

u s e s  i n c l u d e  b u t  a r e  n o t  l i m i t e d  t o  t h e  f o l l o w i n g :  ( i )  t h e  

o p e r a t i o n  o f  a l l - t e r r a i n  v e h i c l e s  o r  o t h e r  m o t o r i z e d  v e h i c l e s  n o t  

p r i m a r i l y  d e s i g n e d  f o r  o p e r a t i o n  upon  t h e  w a t e r ;  ( i i )  t h e  

r e c r e a t i o n a l  u s e  o f  s u r f a c e  w a t e r s  i n  a  s t o c k  pond  o r  o t h e r  

p r i v a t e  impoundment  f e d  b y  a n  i n t e r m i t t e n t l y  f l o w i n g  w a t e r c o u r s e ;  
- 

( i i i )  t h e  r e c r e a t i o n a l  u s e  o f  w a t e r s  w h i l e  d i v e r t e d  away f r o m  a  

n a t u r a l  w a t e r  body f o r  b e n e f i c i a l  u s e  p u r s u a n t  t o  T i t l e  8 5 ,  

c h a p t e r  2 ,  p a r t  2 ;  i i v )  b i g  game h u n t i n g ;  ( v )  t h e  p l a c e m e n t  o r  

c r e a t i o n  o f  a n y  p e r m a n e n t  o r  s e m i p e r m a n e n t  o b j e c t ,  s u c h  a s  a  d u c k  

b l i n d  o r  b o a t  m o o r a g e ;  a n d  ( v i )  t h e  u s e  o f  a  s t r e a m  b e d  a s  a  

r i g h t - o f - w a y  f o r  a n y  p u r p o s e  when w a t e r  i s  n o t  f l o w i n g  t h e r e i n . "  
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MONTANA STATE SENATE 
CONFERENCE CO14i~TITTEE ON HB 265 

MINUTES OF THE MEETING 

April 10, 1985 

The Conference Committee on HB 265 was called to order at 
2:55 p.m. on April 10, 1985, by Senate Chairinan Fred 
VanValkenSurg in Room 325 o-f -the State Capitol. - 

ROLL CALL: The following conference committee members were 
present: Senator VanValkenburg, Senate Chairman; Senator 
Yellowtail; Senator Galt; Representative Reyser, House 
chairTLan; P-- - - - - -L-L:  I c y ~ c a c r ~  L ~ L ~ v t :  --- Rriieger; Representative 31ercer; 
and Representative Rem.. 

CONSIDELPATION OF HB 265: Senator VanValkenburg stated the 
procedure he felt would be best to follow would be to ask - 

the House Chairman to make some opening statements as to the 
reasons they rejected the Senate amendments and where they 
would like this conference committee to go. Representative 
Keyser stated rather than referring to the amendments, he 
would rather just refer to the page in the salmon colored 
bill. He then referred to page 5, lines 14 and 15, which in 
effect are Senator Galt's coiimittee of the whole amendment. 
That was the first amendment he wanted to address. Senator 
VanValkenburg asked if there were other issues they inten2ed 
to raise with respect to the bill as it came out of the Senate 
other than Senator Galt's cornittee of the whole amendment. 
Representative Keyser responded yes, the'other problem occurred 
at page 4, line 1. The House would like to have its language 
put back in. Senator VanValkenburg asked if that included 
the language on page 4, lines 5 and 6, which in effect 
would add the stricken language back in and strike after 
swimming, "except within 100 yards of any occupied dwelling, 
and hiking. " Representative Keyser replied yes. Senator 
VanValkenburg asked that he explain why. ~epresentative 
Keyser replied they had some problems with the hiking lan- 
guage, but they would like to take out some of the objectionable 
language. However, since this is not a free conference com- 
mittee, they have to reject the Senate amendment that was 
adopted and go back to the way the House presented it to the 
Senate to start with. 

Senator VanValkenburg commented this particular language 
was never an issue on the floor of the Senate. Senator 
Yellowtail stated the language "except within LOO yards of 
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any occupied  d w e l l i n g "  r e l a t e d  t o  swimning. The S e c a t e  f s l t  
it w a s  i n a p p r o p r i a t e  f o r  swirmers  t o  c a r r y  on such a c t i v i t i e s  
i n  c l ~ s e  p r o x i m i t y  t o  someone's house.  B ik ing  shou ld  be  
i n c l u d e d  t o  c o v e r  t h e  c a s e  wnere t h e  Cishernzn  were f i s h i n g  
up t h e  stream and h i s  s m a l l  c h i l d  w e r e  z l o n g  f o r  the t r i p .  
S e n a t o r  G a l t  p o i n t e d  o u t  t h e  100-yard d i s t a n c e  was a c c e p t c d  
i n  t h e  committee unanimously. R e p r e s e n t a t i v e  Keyser stzted 
t h e y  hzd no problem w i t h  t h e  100-yzrd l znquage ,  b u t  t h e  v h o l e  
a i e n c h e n t  was thrown i n  w i t h  one  amendment, and t h e y  CiZc't 
f e e l  h i k i n g  was a  w a t e r - r e l a t e d  a c t i v i t y . .  They d o n ' t  like 
I  he word h i k i n g ,  and t h e y  d o n ' t  f e e l  i t  r e f e r s  t o  wa te r -  
r e l a t e d  a c t i v i t i e s .  

R e p r e s e n t a t i v e  Mercer f e l t  S e n a t o r  Y e l l o w t a i l ' s  c c n c e r n  
a b c u t  a c h i l d ' s  hikFng around w i t h  z 2Fsherzzn would be 
covered  by t h e  l a n g u a ~ e  on l i n e s  6 and 7 t h a t  s p e a k s  t o  
r e l a t e d  i n c i d e n t a l  u s c s ,  and,  t h e r e f o r e ,  t h e y  would not 
n e e e  h i k i n g  i n  t h e  b i l l .  R e p r e s e n t a t i v e  Reax b e l i e v e s  1 
what haggened was t h e  words " o t h e r  w a t e r - r e l a t e d  a c t i v i t L e s "  f 

were s t r u c k  and t h e n  h i k i n q  was i n s e r t e d  t o  c o v e r  t h e  kFz5s 
of concerns  S e n a t o r  Y e l l o w t a i l  r e f e r r e d  t o  and t h a t  i s  why 
t h e  two t o g e t h e r  were i m p o r t a n t .  Their would l i k e  t o  see the r 
o r i g i n a l  l anguage  i n  t h a t  p o r t i o n  r e s t c r e d .  S e n a t o r  G a l t  
a sked  if t h e  c o n f e r e n c e  coi rmi t tee  c o u l d  a d d r e s s  t h e  s tacZicg  
c o n n i t t e e  znendments. S e n a t o r  VanValkenburg r s sponded  y e s ,  
as t h e  v o t e  i n  t h e  House was t o  re jec t  t h e  S e n a t e  amendnents.  

S 
R e p r e s e n t a t i v e  Krueger  s t a t e d  i f  WE s t a r t  opening it i n k 0  
o t h e r  a r e a s ,  t h a t  would a l s o  i n c l u d e  n a t u r a l  b a r r i e r s .  - 
R e p r e s e n t z t i v e  Xeyser  d i d n ' t  mind t h e  language " e x c e p t  w i t h i n  
100 y a r d s  of  zn occupied  d w e l l i n g "  i f  i t  had swimming i n ,  
b u t  h i k i n g  shou ld  be o u t .  E - 

S e n a t o r  VanValkenburg commented 11s s a i d  t h e  House language 
g o t  i n  on a  s p l i t  v o t e .  H e  asked i f  S e n a t o r  G a l t  s u p p o r t e d  p -PI 

h i k i n g .  S e n a t o r  G a l t  responded no. S e n a t o r  VanValkenburg 
s t a t e d  if w e  s t r i k e  t h e  Sena t2  l anguage  and p u t  i n  o t h e r  
w a t e r - r e l a t e d  p l e a s u r e  a c t i v i t i e s ,  t h a t  would have the. e f f e c t  E 4.. 

of t a k i n g  h i k i n q  o u t ,  b u t  it would n o t  p r o v i d e  t h e  100-yard 
p r o t e c t i o n  f o r  swirming. He esked if t h a t  would be a c c e p t a b l e .  
S e n a t o r  G a l t  responGzd it i s  a n  improvement. H e  asked what 
o t h e r  w a t e r - r e l a t e d  p l e a s u r e  a c t i v i t i e s  night i n c l u d e .  

R e p r e s e n t a t i v e  Krueger  s t a t e d  it would i n c l u d e  t h e  very 
s i t u a t i o n  o u t l i n e d .  It was i n t e n d e d  t o  have some cor respond-  g 
i n g  r e l a t i o n s h i p  t o  t h e  w a t e r .  R e p r e s e n t a t i v e  Ream t h o u g h t  

f 

t h e  l anguage  i s  c o n s i s t e n t  w i t h  t h e  supreme c o u r t  and t h a t  i s  '?J 



Conference  Committee on House B i l l  2 6 5  
Minutes  of t h e  X e e t i n g  
A p r i l  1 0 ,  1985 
Page 3 

2 

p r o b a b l y  why it went i n  o r i g i n a l l y .  H e  d o e s n ' t  t h i n k  t h e r e  
are any o t h e r  w a t e r - r e l a t e d  a c t i v i t i e s .  S e n a t o r  G a l t  a sked  
i f  duck hun t ing  would b e  a w a t o r - r e l a t s d  a c t i v i t y .  R e ~ r e s e n t -  
a t i v e  Krueger s t a t e d  it woulc be. R e p r e s e n t a t i v e  Keysar 
assumed it would b e  i n c l c d e d  ~ l s o .  

S e n a t o r  VanValkenburg s t a t e d  one of two mot ions  would b e  i n  
o r d e r .  E i t h e r  t h e  S e n a t e  r e c e d e  from m e n h e n t s  11 znd 1 2  
and t h a t  t h e y  accede  i n  t h e  amendments of  t h e  House t h a t  
c o r r e i a t e  t o  t h a t  same a r e a ,  o r  t h a t  t h e  House accede  i n  
S e n a t e  amendments 11 and 12:- The f i r s t  mot ion  would have  
t h e  e f f e c t  of  t a k i n g  t h e  House l anguage ,  and t h e  secone 
would have t h e  e f f e c t  o f  t a k i n g  t h e  S e n a t e  language.  Repre- 
s e n t a t i v e  Kreuger s t a t e d  he would p r e f e r  t o  t a k e  t h e  o t k e r  
amendment f i r s t  b e f o r e  w e  v o t e .  Cha i rnzn  VanValkenSurq 
C i e l t  t h a t  t h e  b u l k  o f  t h e  c o n f e r e n c e  c o ~ m i t t e e ' s . d i s c u s s i c n  
would t a k e  p l a c e  w i t h  S e n a t o r  G a l t ' s  amendment, and t h i s  one 
i s  no b i g  d e a l .  

S e n a t o r  Y e l l o w t a i l  moved t h a t  t h e  S e n a t e  r e c e d e  frcm 
s t a n d i n g  c o r m i t t e e  amend~.ents  11 and 12. The n o t i o n  c z r r i e d  
w i t h  S e n a t o r  G a i t  v o t i n g  i n  o p p o s i t i o n .  S e n a t o r  VanValken- 
b u r 9  t h e 2  moved t o  S e n a t o r  G a l t ' s  committee of  t h e  whole 
amendment. R e p r s s e n t a t i v e  Keyser s t a t e d  t h e  suprerne ccurz 
i n  i t s  d e c i s i o n  t a l k e d  a b o u t  t h e  beds  and t h e  banks up to t h e  
h i g h  w a t e r  n a r k .  S e n a t o r  G a l t ' s  amendment handled  f i r s t  
class s t reams .  I n  e f f e c t ,  something which h a s  been t a k i n g  
p l a c e  f o r  1 0 0  y e a r s  a l l  of  a  sudden c a n n o t  t a k e  ? l a c e .  
S e n a t o r  G a i t  responded it d o e s  n o t  a p p l y  t o  any s t r e z i i s  
t h a t  a r e  n a v i g a b l e  because  t h e  f i s h i n g  s t a t u t e  which i s  cn 
t h e  books i s  s t i l l  t h e r e .  R e p r e s e n t a t i v e  Keyser s t a t e d  you 
se t  up a c o n f l i c t  between t h i s  law and t h e  f i s h i n g  s t a t u t e .  
T h a t  would mean t h e  f l o a t e r s  t h a t  w e  have had on t h e  i\ladison 
R i v e r  c o u l d  no l o n g e r  s t e p  o u t  of  t h a t  b o a t ,  t h e y  wouid 
b a s i c a l l y  have t o  s t a y  on t h e  w a t e r .  I f  you c a n ' t  u s2  t h e  
bank up t o  t h e  h i g h  w a t e r  mark, t h e n  you t a k e  t h a t  away fro3 
e v e r y  f l o a t e r .  S e n a t o r  G a l t  d i s a g r e e d .  

R e p r e s e n t a t i v e  Krueger s t a t e d  he would l i k e  t o  h e a r  t h e  
Se?atorls b a s i s  f o r  s t r i k i n g  t h e  beds and t h e  banks.  S e n a t o r  

G a l t  r e p l i e d  i n  a l l  o f  t h e  r i v e r s ' n o t  d e c l a r e d  n z v i g a b l e ,  
t h e  beds and t h e  banks be long t o  t h e  a d j o i n i n g  landowners ,  
and by n o t  s t r i k i n g  t h i s ,  you a r e  t a k i n g  away p r o p e r t y  r i g h t s .  
J u s t i c e  Haswell s t a t e d  t h e y  s h o u l d  n o t  m i s c o n s t r u e  t h e s e  
t h i n g s ;  t h e  c o u r t  was t a l k i n g  a b o u t  two s e p a r a t e  c a s e s .  
R e p r e s e n t a t i v e  Krueger r e p l i e d  t h e y  a d d r e s s e d  a  good p o r t i o n  
of  t h a t  concern  w i t h  r e g a r d  t o  t h e  p r e s c r i p t i v e  easement .  
When t h e y  a p p l i e d  a  s t r o n g e r  p r e s c r i p t i v e  easement ,  t h e y  were 
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n o t  c h a ~ g i n q  t h e  ownership  o f  t h i s  l a n d .  S e n a t o r  G a l t  
r e p l i e d  you a r e  n o t  t a k i n g  t h e  ownersh ip ,  b u t  you a r e  t z k i n g  
t h e  use of it. The supreme c c u r t  d e c i s i o n s  j u s t  r e l a t e e  t o  
t h e  Dearborn and t h e  Beaverhead R i v e r s .  They adnonished 
n o t  t o  o v e r a n a l y z e  t h e  c a s e  i n  t e rms  of what t h e  c c u r t  miqht  
d o  i n  t h e  f u t u r e .  S e n a t o r  VanValkenburg asked  i f  t h a t  x e r e  
a t r a n s c r i p t  of  some remarks J u s t i c e  Haswel l  made l a s t  
Decenber t o  scme p u b l i c  g a t h e r i n g .  S e n a t o r  G a l t  r e p l i e ?  
y e s ,  and J u s t i c e  Has;gell i s  a l s o  t h e  judge  who w r o t e  t3e 
d e c i s i o n s .  S e n a t o r  VanValkenburg p o i n t e d  o u t  he i s  n o t -  
on t h e  c o u r t  any l o n g e r .  R e p r e s e n t a t i v e  Kruzqsr  s t a t e d  
t h e r e  was some concern  w i t h  r e l a t i o n  t o  smaller s t r e a m s  
and t h e i r  usage .  We e f f e c t i v e l y  a d d r e s s e d  t h a t  i s s u e  by 
a l l o w i n g  t h e  F i s h  and Game t o  p r o n x l g a t e  r u l e s  and making 
p r o v i s i o n s  f o r  i n d i v i d u a l s  t o  have h e z r i ~ g s .  W e  nay h ~ v ?  
probiems,  b u t  by d o i n g  t h i s ,  we a r e  e s p e c i a l l y  a 2 d r e s a i n g  
t h c s e  t y p e s  of c o n c e r n s  on how t h c s e  s m a l l e r  strems w i l l  be  
a d d r e s s e d .  S e n z t o r  G a l t  s t a t e d  t h e  a v e r a g e  landowner Z c s s n ' t  
want t h e  F i s h  and Gane p romulga t ing  r u l e s  a b o u t  t h o s e  s t r s a s .  
T h a t  i s  where t h e i r  c o r r a l s  and pens a r e .  R e p r e s e n t a t i v e  Keyser 
zskeC i f  t h e  F i s h  and Gzne can  make r e s t r i c t i o n s  on t h e  
streams now. S e n a t o r  G a l t  r e p l i e d  t h e y  p r o b a b l y  c o u l d .  

S e n a t o r  VanValkenburg s t a t e d  a s  he  r e a d s  t h i s  l e g i s l a t i v e  
d i r e c t i v e ,  page 8 ,  l i n e s  10  on ,  and i n  p a r t i c u l a r  page 9 ,  
l i n e s  1-5,  t h e  l e g i s l a t u r e  a l r e a d y  s a i d  t h e s e  r u l e s  would 
b e  t o  g i v e  t h e  commission t h e  a u t h o r i t y  t o  l i m i t  t h e  p u b l i c  
u s e  t o  2 r o t e c t  t h e  landowners '  u s e .  S e n a t o r  G a l t  askeE who 
p r o t s c t s  t h e  landowner and t he  u s e  he wants  t o  make of  I t .  
S e n a t o r  VanValkenburg responded w i t h o u t  any r u l e s ,  i t  i s  
r e a l l y  a  case-by-case  d e t e r m i n a t i o n  i n  t h e  c o u r t s .  Regresen- 
t a t i v e  Krueger s t a t e d  a n  i n d i v i r i u a l  lanclowner woulZ have the 
r i g h t  of  r e d r e s s  t h r o u q h  the Fish and G a r . e  g om mission, a l t h o u g h  
t h e r e  n i g h t  be  problems i n  t e r n s  of  t i n e f r a n e s .  Tha t  was t h e i r  
a t t e m p t ,  which was t o  g i v e  some p r o t e c t i o n  t o  landowners 2nd 
g i v e  them s o m e - a b i l i t y  t o  have scme i n p u t .  S e n a t o r  G a l t  
s t a t e d  it was n i c e  t o  a l l o w  them t o  have some i n ~ u t  i n t o  t h e  
l a n d  t h a t  t h e y  p a i d  t a x e s  on and t h e y  o:m. I i e p r e s e n t a t i v e  
Mercer  t h o u g h t  one o f  t h e  b i g  problems t h e y  were runn ing  i n t o  
i s  t h e  d i f f e r e n c e  between C l a s s  I and C l a s s  I1 s t r e a m s .  

S e n a t o r  G a l t ' s  anendments d o n ' t  work on C l a s s  I ,  b u t  t h e y  
would on C l a s s  11. A s  broad a s  t h e  d e f i n i t i o n  o f  C l a s s  I 
w a t e r s  i s ,  t h a t  means C l a s s  I1 w a t e r s  a r e  p r e t t y  snail c r e e k s .  
Something t h a t  i s  t h a t  s m a l l  shou ld  a lways  r e q u i r e  t h e  
l a n d o w n e r ' s  p e r m i s s i o n  t o  u s e  t h e  c r e s k .  S e n a t o r  VanValkenburg 
asked  i f  he meant t o  u s e  t h e  w a t e r  i t s e l f .  ~ e p r e s e n t a t i v e  
Mercer s t a t e d  o r  t h e  bed o r  t h e  bank. S e n a t o r  vanValkenburg 
asked  if t h e y  t h o u g h t  you cou ld  have t h e  l e g i s l a t u r e  p r o h i b i t  
t h e  u s e  o f  C l a s s  I1 s t r e a m s  under  t h e  Curran  and H i l d r e t h  
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d e c i s i o n s .  R e p r e s e n t a t i v e  Mercer r e p l i e d  i f  t h e  F i s h  and 
Game c a n ,  t h e  l e g i s l a t u r e  can. I t  i s  u n c o n s t i t u t i o n a l  
fc r  any i n 6 i v i d u a l  landowner t o  p r e v e n t  someone from r e -  
c r e a t i n g  on a  s t r e a n .  A l l  w a t e r s  a r e  owned i n  t r u s t  f o r  
t h e  p u b l i c .  Tha t  makes t h e  s t a t e  t h e  t r u s t e e .  T h a t  means if 
it i s  i x  t h e  b e s t  i n t e r e s t s  of  t h e  landowner t o  p r o h i b i t  
u s e ,  t h e y  can  20 t h a t .  H e  does  n o t  t h i n k  ii would be  
u n c o n s t i t u t i o n a l .  R e p r e s e n t a t i v e  Keyser a g r e e d ,  b u t  
s t a t e d  S e n a t o r  G a l t ' s  amendment d i d  n o t  d o  t h a t .  The amerd- 
ment a p p l i e s  t o  b o t h  C l a s s  I a n d - C l a s s  IL w a t e r s . _ _ _ R e p r e s e n -  
t a t i v e  Krueger d i s a g r e e d  w i t h  R e p r e s e n t a t i v e - M e r c e r ' s  
ana logy .  S e n a t o r  G a l t  was s a y i n g  t h e  Hcuse, i n  e s t a b l i s h i n g  
t h e  F i s h  and Game procedure  was s a y i n g  it was v e r y  generous  
t o  a l l o w  i n p u t .  The purpose  was t o  t r y  t o  e s t a b l i s h  a  means 
o f  r e g u l a t i n g  t h o s e  t y p e s  of  u s e s  t h a t  would n o t  b e  
a p p r o p r i a t e  on t h o s e  s t r e a m s .  They s p e n t  a  l o n g  t i m e  
examining t h a t  t y p e  o f  p r o c s d u r e .  There  was a  consensus  it 
was a n  e q u i t a b l e  meacs o f  r e g u l a t i n g  t h o s e  t y p e s  of  strems. 
By e x c l u d i n g  b e e s  2x2 banks ,  you a r e  e f f e c t i v e l y  managing 
them. S e n a t o r  VanValkenjurg p o i n t e d  c u t  two problems wizh 
S e n a t o r  G a l t ' s  arguments .  I n  r e a d i n g  H i l d r e t h  i n  p a r t i c u l a r ,  
b u t  a l s o  Curran ,  t h e  c o u r t  s a y s  p u b l i c  u s e  of t h e  w a t e r s  and 
t h e  bed and t h e  banks o f  t h e  Beaverhead was n o t  d e t e r n i n e d  by 
t i t l e .  The word "and" c a u s e s  him t o  s a y  t h e  c o u r t  i s  s a y i n g  
something f u r t k e r  t h a n  j u s t  t h e  w a t e r .  S e n a t o r  G a l t ' s  
amendment d o e s n ' t  c o n f o r n  t o  t h e  c o u r t ' s  d e c i s i o n s .  A l l  it 
Zoes i s  c r e a t e  a  l o t  o f  confus ion .  Second,  it i n  many c a s e s  
c o n f l i c t s  w i t h  S e n a t o r  Y e l l o w t a i l ' s  f l o o r  amendments. H e  i s  
n c t  s u r e  what happened i n  t h e  S e n a t e  t h e  day  t h e y  v o t e 2  on 
t h e s e  zrnen2ments. The S e n a t e  had a  l e n g t h y  d e b a t e  on S e n a t o r  
Y e l l o w t a i l ' s  amendments, t o  which S e n a t o r s  Cr ippen and G a l t  
w e r e  opposed. T h e r e a f t e r ,  t h e  S e n a t e  had a  s h o r t  d i s c u s s i o n  
a b o u t  S e n a t o r  G a l t ' s  amendment. Going back and readiag one 
a g a i n s t  t h e  o t h e r ,  t h e r e  a r e  c o n f l i c t i n g  p o r t i o n s .  S e n a t o r  
G a l t  s t a t e d  i n  H i l d r e t h ,  t h e  c o u r t  h e l d  n a v i g a b i l i t y  f o r  
r e c r e a t i o n a l  purposes  i s  l i m i t e d .  I t  r e f e r s  t o  t h e  C u r r s n  
c a s e  a s  a u t h o r i t y  f o r  t h a t  r u l e .  Curran  gave  them a u z h o r l t y  
t o  o n l y  u s e  t h e  s u r f a c e  w a t e r s .  T h e r e f o r e ,  H i l d r e t h  was 
r e f e r r i n g  t o  s u r f a c e  w a t e r s .  S e n a t o r  Van Valkenburg asked 
i f  t h a t  were M r .  Bo t tomly ' s  o p i n i o n .  S e n a t o r  G a l t  r e p l i e d  
y e s .  R e p r e s e n t a t i v e  R e m  s t a t e d  R e p r e s e n t a t i v e  Keyser 
mentioned something t h a t  i s  i m p o r t a n t  and t h a t  i s  t h e  a n g l i n g  
s t a t u t e .  I f  t h e r e  w e r e  any t a k i n g  of  p r o p e r t y ,  it g o e s  
back t o  1933. He t h i n k s  we a r e  a l s o  f l y i n g  i n  t h e  f a c e  o f  
t h e  a n g l i n g  s t a t u t e  r e a d .  R e p r e s e n t a t i v e  Ream t h e n  r e a d  t h e  
t e x t  o f  t h e  s t a t u t e .  S e n a t o r  G a l t  s t a t e d  t h e  s t a t u t e  t a l k s  
a b o u t  t h e  h igh  w a t e r  marks on n a v i g a b l e  streams, l a k e s ,  and 
s l o u g h s .  R e p r e s e n t a t i v e  Xerce r  ag reed  w i t h  what S e n a t o r  
Van Valkenburg s a i d  i n  t h a t  t h e  supreme c o u r t  d e c i s i o n s  
speak of t h e  w a t e r ,  t h e  beds ,  and t h e  banks .  The amendment 
h a s  t o  come o u t .  I f  w e  were f r e e  t o  d o  what w e  wanted t o  d o ,  
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w e  would be a b l e  t o  res t r ic t  t h e  u s e s .  U n f o r t u n a t e i y ,  w e  
must d e a l  o n l y  w i t h  t h e  m e n d n e n t s .  The b i l l  s a y s  th2 
ccmmission n a y  r e g u l a t e  t h e  use o f  s u r f a c e  w a t e r s ,  and 
t h e y  wculd n o t  b e  a b l e  t o  r e s t r i c t  t he  use of t h e  bed ~ n 5  
t h e  banks. It  Is c r i t i c a l  S e n a t o r  G a l t ' s  m e n 2 n e n t  c o a z  
o u t ,  b u t  he would l i k e  t c  z d d r e s s  S e n a t o r  G a l t ' s  concern .  
T i e d  i n t o  a non-Zree ccnSsrence  committee,  t h e r e  i s  no t  
much t h i s  confe rence  ccnrn i t t ee  c z n  C c -  

S e n a t o r  G a l t  asked f o r  one of two n o t i o n s :  t h a t  t h e  Hccse. 
accei ie  t o  S e n a t o r  C a l t ' s  f l o o r  amena ien t  o r  t h e  S e n a t a  re- 

.t ce5e ~ r c n  t h a t  znendxent .  R e p r e s e n t a t i v e  Ream moved t h a t  
t h e  S e n a t e  r e c e 6 e  from S e n a t o r  G a l t ' s  f l o o r  amendxent. Th2 
motion c a r r i e d  w i t h  S e n a t o r  G a l t  v o t i n g  i n  o c g o s i t i o n .  

S e n a t o r  Ye1lo:f tai l  t h e n  painred.  o u t  t h a t  what rexaineci  
would b e  t h e  S e n a t e  s t a n d i n g  committee aiaendments znd h i s  
f l o o r  aqendments. H e  g a t h e r e d  fren t h e  e a r l i e r  d i s c u s s i o n  
t h a t  t h z  Eouse woul6. b e  F n c l i z e d  t o  accede  t o  t h e  r s n a i n z e r  
of t h e  S e n a t e  z s e ~ d m ~ n t s .  I f  n o t ,  t3e Houss neeeed t o  s2ea-k 
t o  t h o s e  t o  which it ~ , ~ l ; l d  n o t  zgree. Reares=qL-t-ve ~ e l ~ y s r  ~ S ~ G I I C : ~ ~  
L.,C A L y  don'  t a g r e e  w i t h  t h e  l a k e  & ? ~ e r i d n e n t ,  a u t  t h e y  viouli  i ~ o t  Ig 
g e t  i n t o  t h a t  ncG because  he r e a l i z e s  t h e  p o l i t i c a l  rzni- 
f i cz t ion : .  S c n a t c r  G a l t  moved t 3 a t  l a k e s  be  r e i n s e r t e d  i n  
tke bil: -- i n  o t h e r  words,  e v e r y t h i n g  t h a t  took  l a k e s  i awzy froin t h i s  b i l l  would b e  p l a c e d  back i n  it. N r .  P ~ f e s c h  
s t a t e 3  t h e  S e n a t e  s t a n d i n g  c o n i i t t e e  amendnents PIC. 5 ,  7 ,  and 
8  would be  af f  ecteci. However, anendment 370. 8 a l s o  i n c i - d e s  
t h e  d e f i n i z i o n  of ~ c c u p i e d  d w e l l i n g .  S e n a t o r  VanVal!-cenhurg 
s t z t e c i  t h e  rnction wouLd be t h z t  t h e  S e n a t e  r e c e d e  frsa 

I 
S e n a t e  s t a n d i n g  co ,nn i t t ee  mendments  No. 5 ,  7 ,  and 8 .  r 
M r .  P c t e s c h  s t a t e d  t h a t  a p o r t i o n  o f  Senate amendment No. 

I 
33 also d e a l s  w i t h  l a k e s .  S e n a t o r  VanValkenburg i n t e r s r e t e c i  
S e n a t o r  Galt's motion t o  be t h e  S e n a t e  would r e c e d e  from 
men&ments N o . '  5 ,  7 ,  ar,6 8 ,  and  33. S e n a t o r  G a l t  s r 3 t ~ Z  th2k 
was c o r r e c t -  R e ~ r e s e n t a t i v e  :vlerccr s k a t e d  s i n c e  F l a t k ? a d  

C 
Laks s i t s  i n  h i s  d i s t r i c z ,  he  i s  concerned a b o u t  t h i s .  
The s u 2 r e x e  c o u r z  t a l k e d  a b o u t  s u r f a c e  w a t e r s ,  an6 F l i t h e a d  
Lake i s  s u r f  3ce water. The pu51 ic  h a s  t h e  r i g h t  t o  u s e  t h e  

I 
beds  and banks ,  and t h a t  g i v e s  him some concern .  By e x z l u c -  
i n g  lakes from t h e  b i l l ,  t h a t  l e a v e s  l a k e s  under  t h e  s u p r e n e  
c o u r t  d e c i s i o n s ,  and  t h e r e  a r e  no r e g u l a t i o n s .  By inclui i incj  

I 
l a k e s ,  t h e r e  a r e  some r i g h t s .  S e n a t o r  Y e l l o w t a i l  commented 
t h e  f e e l i n g  of t h e  S e n a t e  J u d i c i a r y  Committee was t h a t  lakes 
p r e s e n t  a  b i t  of a  d i f f e r e n t  s i t u a t i o n  and a new s e t  of  

! + 
Y :  

problems.  HB 2 6 5  i s  t a i l o r e d  t o  s t r e a m s  and ownership  p a t -  v 
t e r n s  t h a t  su r round  t h e  s t r e a m s .  To a d d r e s s  l a k z s  i i ;  Hi3 2 6 5  'F 

575-  
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would have  n e c e s s i t a t s d  s u b s t z n t i a l  reworking o f  t h e  b i l l  
t o  accommodate some s p e c i a l  s i t u a t i o n s ,  and p e r h a p s  H3 265 
w a s  n o t  t h e  a p p r o p r i a t e  p l a c e  t o  do  t h a t .  Ra the r  t h a n  e o  
a n y t h i n g  w i t h  EB 265  i n  t e r n s  o f  t r y i n g  t o  mix strems and 
l a k e s ,  it was f e l t  it would b e  h e s t  t o  a v o i d  t h a t  i s s u e .  
S e n a t o r  G a l t  a e d r e s s e d  t h e  p o l i t i c a l  i m p l i c a t i o n s .  H e  f e l t  
t h a t  i f  you g o t  t h e  w e s t e r n  l e g i s l a t o r s  i n v o l v e d ,  t h e  b i l l  
would d i e .  H e  f e l t  t h a t  i f  w e  were s o  devo ted  t o  t h e  supreme 
c o u r t  d e c i s i o n s  and t h e y  s a y  s u r f a c e  w a t e r s ,  w e  s h o u l d  p u t  
a l l  s u r f a c e  w a t e r s  i n t o  t h i s .  - S e n a t o r  Y e l l o w t a i l - s r z g q e s t e d  - 

p e r h a p s  a n o t h e r  b i l l  n i g h t  b e  t h e  v e h i c l e  w i t h  which t o  d o  
t h a t .  H e  t h i n k s  t h e r e  i s  a  r e a l i s t i c  prcblem and s i t u a t i o n  
t h a t  does  a r i s o  under  t h e  Curran  and H i l d r e t h .  Ee asked  
what t h e  d i f f e r e n c e  would be  between one r i 2 a r i a n  owner and 
a n o t h e r .  R e p r e s e n t a t i v e  Mercer s t a t e d  he h a s  a  h a r d  t ine  
s e e i n g  t h e  d i f f s r e n c e  between s t r e a m s  and i a k e s .  The main 
d i s t i n c t i o n  he  sees i s  i n  J u l y  and August  of  t h e  summerzige 
when r i v e r s  and s t r e a s  a r e  down and t h e r e  i s  a  b i g  a r e s  f c r  
r e c r e a t i o n ,  b u t  lalces t e n d  t o  a lways  be  k e p t  a t  a  f u l l  l e v e l .  
T h a t  i s  a  major  d i s t i n c t i o n ,  and t h e y  r e a l l y  do  need t o  3s 
d e a l t  w i t h  s e p a r a t e l y .  Ee i s  s a t i s f i e d  w i t h  t h e  i s s u e .  The 
mot ion  t o  p u t  l a k e s  back i n t o  t h e  b i l l  f a i l e d  w i t h  Represent -  
a t i v e  Keyser and S e n a t o r  G a l t  v o t i n g  i n  f a v o r  o f  t h e  n o t i o n .  
R e ~ r e s e n t a t i v e  R e m  moved t h a t  t h e  House accede  t o  a l l  05 
t h e  remaining Senate! amen&,ents. S e n a t o r  VanValkenburg 
r e p l i e d  t h a t  would b e  a  p r o p e r  mot ion  and would d e a l  w i t h  
a l l  o f  t h e  remain ing  i s s u e s  b e f o r e  t h e  c o n f e r e n c e  c o ~ z i i k t e e  
i f  it were t o  p a s s .  

The mot ion  c a r r i e d  w i t h  S e n a t o r  G a l t  v o t i n g  i n  o p p o s i t i o n .  
: C h a i m  VanValkenburg s t a t e d  t h a t  ccmple ted  t h e  m a t t e r s  
t h a t  would be b e f c r e  t h i s  c o n f e r e n c e  committee.  Re2resen ta -  
t i v e  Keyser moved t h a t  t h e  c o n f e r e n c e  c o m i i t t e e  be a d j c u r n e d .  

The motion c a r r i e d  unan inous ly .  

There  b e i n g  no f u r t h e r  b u s i n ~ s s  t o  come b e f o r e  t5e 
c o n f e r e n c e  committee,  t h e  meet ing  was ad journed  a t  3 : 4 5  p.m. 

Chairman, S e n a t o r  VanValkenburg 



PROPOSED SUBCOMhIITTEE MlENDFIENTS TO HB 265: 

1. Statement of I n t e n t ,  page 3, l i n e  9. 
Following: " recrea t ion ."  
I n s e r t :  "The commission s h a l l  p r o h i b i t  a l l  r e c r e a t i o n  on p r i v a t e  

impoundments which have been l i censed  f o r  a p r i v a t e  use.If  

2. Statement of  In t en t ,  page 3, l i n e  10. 
Following: l i n e  9 
I n s e r t :  "The commission s h a l l  p r o t e c t  t h e  s a f e t y  o f  t h e  pub l i c  by 

p r o h i b i t i n g  hunting wi th in  a s p e c i f i e d  d i s t a n c e  of occupied 
dwell  ings . I f  

3. Page 1, l i n e  19. 
Following: "water," . - .  . - 
S t r i k e :  "or a n a t u r a l  ob jec t  I N  OR OVER A WATER BODY" 

4.  Page 1, l i n e s  23 and 24. 
Following: on l i n e  23 
S t r i k e :  remainder of l i n e  23  through "stream1' on l i n e  24 

5. Page 1, l i n e  25. 
Following: "(2)" 
S t r i k e :  "Class 1" 
I n s e r t :  " N a ~ i g a b l e ~ ~  

6.  Page 2, l i n e s  7 and 3. 
S t r i k e :  subsec t ion  (c)  i n  i t s  e n t i r e t y  
Renumber: subsequent subsec t ions  

7. Page 2, l i n e  19. 
Following: "(3)  " I1  

S t r i k e :  "Class III1 
I n s e r t :  vNonnavigableH 

3 .  Page 2 ,  l i n e  20. 
Following: llnotI' 
S t r i k e :  r t c l a s s  I" 
I n s e r t :  "navigable" 

9 .  P a g e 3 ,  l i n e 8 .  
Following: l i n e  7 
I n s e r t :  "(7) flOccupied driellingIf means a bu i ld ing  used f o r  a human 

dwell ing a t  l e a s t  once a year ."  
Renumber: subsequent subsec t ions  

10. Page 3, l i n e  15 .  
Following: "to" 
S t r i k e :  "diminished" 
I n s e r t :  "deprivat ion of t h e  s o i l  o f  s u b s t a n t i a l l y  a l l "  
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11. Page 3 ,  l i n e  14: 
Following: "vegetat ionw 
S t r i k e :  "or l ack  of ir  
I n s e r r :  Ifand d e s t r u c t i o n  o f  i t s u  
Following: " ag r i cu l tu ra l "  
S t r i k e :  "cropir 
I n s c r t  : " ~ e g e t a t i v e ~ ~  

12. Page 3,  l i n e  18. 
Following: "swimmingi1 
I n s e r t :  "(except withir.  100 yards of any occupied dwel l ing) ,  h ik ingi f  

13. Page 5, l i n e  23. 
Following: "other" 
I n s e r t  : "pr iva te i1  

14. Page 6, l i n e  2. 
Following: "5; " - 
S t r i k e  : '!ORu - 
15. Page 6 ,  l i n e  3 .  
Following : uHU.WIXG" 
S t r i k e :  I f .  

I n s e r t  : I f ;  

1 6 .  Page 6,  l i n e s  4  through 6. 
S t r i k e :  l i n e s  4  through 6 i n  t h e i r  e n t i r e t y  
Renumber: subsequent subsec t ions  

17. Page 6, l i n e  7. 
Following: l i n e  6  
S t r i k e :  I r  (.4)c1 
I n s e r t  : rc(e)rf 

\ - J  

Following : 'rC.\VPING" 
I n s e r t :  "within 500 yards of  any occupied d; \ rel l ingi l  

I S .  Page 6, l i n e  8 .  
Fo l lo r~ ing :  l i n e  7 
S t r i k e :  " ( B ) "  
I n s e r t :  rr(f)" 

19 .  Page 6, l i n e  9.. 
Following: "Aff  
S t r i k e :  " P E R ~ A N E N T ~ ~  

20. Page 6, l i n e  10. 
Following: "!.100n\GE; I f  

S t r i k e :  "ORf1 

21 .  Page 6,  l i n e  11. 
Following: l i n e  10 
S t r i k e :  I1(C)" 
I n s e r t :  "(g)lt 

SENATE J U D I C I A R Y  COMMITTEE 
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22. Page 6, l i n e  1 2 .  ' 

Fol lowing:  "ACTIVITIES" 
S t r i k e :  "." - 
I n s e r t  : "; o r "  

23. Page 6,  l i n e  13.  
Following: l i n e  12 
I n s e r t :  "(h) u s e  o f  a streambed as a r igh t -o f -way  f o r  any purpose  

when w a t e r  i s  n o t  f lowing  t h e r e i n . "  

24. Page 6, l i n e  20. 
Fol lowing : "OFT1 
S t r i k e :  "CLAE I AND CUSS 11" 
I n s e r t :  "navigable  and nonnavigable t f  

25. Page 7, l i n e  7 .  . . 

Following: "SUBSECTIONu 
S t r i k e :  " (5)  - 
I n s e r t  : " (4)  

26. Page 8 .  l i n e  1. 
Fol lowing : "over" 
S t r i k e :  "aw 
I n s e r t :  "an a r t i f i c i a l t 1  

27. Page 8 .  l i n e  2 1 .  
Fol lowing:  "aroundTf 
S t r i k e :  "na tu ra l1 '  
I n s e r t  : u a r t i f i c i a l r l  

28. Page 8 .  l i n e  22 .  
Fol lowing:  l i n e  21 
I n s e r t :  "not ormed by t h e  landowner on whose l a n d  t h e  p o r t a g e  r o u t e  

w i l l  b e  placed" 

29. Page 8 .  l i n e  7 .  
Follorving: "cour t"  
I n s e r t :  I t ,  w i t h i n  30 days  o f  t h e  d e c i s i o n , "  

30.  Page 10, l i n e  6 .  
Following : "landoyneru 
I n s e r t :  ", h i s  a g e n t ,  o r  h i s  t e n a n t "  

31. Page 10,  l i n e  8 .  
Fol lowing : "landowner" 
I n s e r t :  I f ,  h i s  a g e n t , "  

32.  Page 10,  l i n e  12.  
Following : l f s u p e r v i s o r "  
I n s e r t :  "or  any member o f  t h e  a r b i t r a t i o n  panel"  
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33. Page 11, l i n e  16: 
Following: l i n e  15 
I n s e r t :  "NEW SECTION. Sec t ion  7 .  Land t i t l e  unaf fec ted .  The 

p rov i s ions  of  [ t h i s  a c t ]  and t h e  r e c r e a t i o n a l  uses  permi t ted  
by [ s e c t i o n  21 do not  a f f e c t  t h e  t i t l e  o r  ownership of  t h e  
s u r f a c e  waters ,  t h e  beds, and t h e  banks o f  any navigable  o r  
nonnavigable waters ,  o r  t h e  portage rou te s  w i th in  t h i s  s t a t e . "  

Renumber: subsequent s e c t i o n s  
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49th Legislature 

STATEMENT OF INTENT 

HOUSE BILL 265 

House Judiciary Committee 

5 A statement of intent is required for House Bill 265 

6 
- -  - 

because section 2(5) directs-the-fish and game commission -ta---. - 

7 adopt rules governing recreational use of surface waters. 

8 In its implementation of this bill, the long-range goal 

9 of the comrnissi~n must be to preserve, protect, and enhance 

10 the surface waters of this state while facilitatinc the 

public's exercise of its recreational rights on surface 

waters. The corrmission shall strive to permit broad exerciss 

of public rights, while protecting the water resource and 

its ecosystem. In adopting the procedural rules required by 

section 2, the commission shall emphasize that in close 

cases the decision must be to protect the environment by 

restricting or continuing to restrict recreational use, 

since it is easier to prevent environmental degradation than 

it is to repair it. 

In developing the rules implementing House Bill 265, 

the commission shall make every effort to make the process 

uncomplicated and clear. As provided in subsection (5)(b), 

the commission must issue written findings and an 5rder 

whenever a request is made for restrictions on recreational 

use of a surface water or for the lifting of previously 
SENATE JUDICIARY COMMITTEE 
EXHlelT NO. 2 
DATE D3~l785 ~egis~acive  ~ o u n u ~  
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imposed limitations on recr~ational use of a shrface water. 

The commission may adopt rules providing for summary 

dismissal of recuests when a substantially similar request 

has been received and acted upon within a brief tine prior 

to the second or subsequent reqxests if, during the time 

perioi since the first request, it is unlikely that there 

has been a cnanse in the situation upcn which the comrnissi.cn 

based its earlier decision. 

In developing the rules establishing criteria for 

determination upon a request made under subsections ( S ) ( a )  

or ( 5 ) ( 5 ) ,  the commission shall require tnat each of the 

following factors that is relevant to the decision must be 

considered in the determination: 

(a) whethsr public use is damagiig the banks and land 

adjacent to the water body; 

(b) whether public use is darnacing the progerty of 

landowners underlying or adjacent to the water body; 

(c) whether public use is adversely affecting wildlife 

or birds; 

(d) whether public use is disrupting or altering 

natural areas or biotic communities; 

(e) whether public use is causing degradation of the 

water quality of the water body; and 
I 

(f) any other factors relevant to the preservation of - r I 

the water body in its natural state. SENATE JUDICIARY r ~ O ~ ~ ~ m ~  
- 

EXHIBIT NO. 2 
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In making its decision after a request has been made 

for restrictions of recreational use, the commission may 

impose any reasonable limitation on the recreational use of 

surface waters including complete prohibition of a 

particular type of recreation, prohibition of a particular 

type of recreation - in certain specified-areas, such as - . -.-. 

within a specified distance of a residence or other 

structure, or in an appropriate case, prohibition of all 

recreation. THE COMMISSION SHALL PROHIBIT ALL RECgEATION ON 

PRIVATE IMPOUNDMENTS WIlICH EAVE BEEN LICENSED FOR A-  PRIVATE: 

USE. 

THE COMMISSION SXALL PROTECT THZ SAFETY OF THE PUBLIC 

BY PROHIBITING HUNTING WITHIN A SF'ECIFIED DISTANCE OF 

OCCUPIED DWELLINGS. 

SENATE JUDICIARY COMMIUEE 
EXH:BITNO. 2 
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49th Legislature 

HOUSE BILL NO. 265 

INTRODUCED BY REAM, MFAKS 

A BILL FOR AN ACT ENTITLED: "AN ACT GENERALLY DEFINING LAWS 

RELATING TO RECREATIONAL USE OF STAT3 WATERS; PROHISITING 

RECREATIONAL USE OF DIVERTED WATERS;- RESTRICTING THE 

LIABILITY OF LANDOWNERS W E N  WATER IS BEING USED FOR 

RECREATION; ESTABLISHING THE RIGHT TO PORTAGE; PROVIDING 

THAT A PRESCRIPTIVE EASEMENT CANNOT EE ACQUIRED BY 

RECREATIONAL USE OF SURFACE WATERS; FAENDING SECTION 

70-19-405, MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE 

12 AND AN APPLICABILITY DATE." 

14 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

NEW SECTION. Section 1. Definitions. For purposes of 

16 [sections 2 - 1 through 51, the following definitions apply: 

17 (1) "Barrier" means an artificial obstruction located 

18 in or over a water body, restricting passage on or throush 

19 the water, or-a-fiatrtal-abject 53-eft-6722-A-WAFER-38BU which 

20 totally or effectively obstructs the recreational use of khe 

21 surface water at the time of use. A barrier may include but 

22 is not limited to a bridge or fence or any other manmade 

23 obstacle to the natural flow of water at-a-natural-objeet 

(2) "€3a38-3 NAVIGABLE waters" means surface waters 
3tlYAi i jUUi:IARY COMMITTEE 
EXii 'BIT NO. 62 
DATE 032 7 E  
Rll FIp %-@ al9.q 

~agis~a t ive  ~ouncil < 9 A/ 



1 that: 

2 (a) lie within the officially recorded federal 

3 government survey meander lines thereof; 

4 (b) flow over lands that have been judicially 

5 determined to be owned by the state by reason of application 

6 of the federal navigability test for -- state --streambed - 

7 ownership; 

10 f S + I C )  are or have been capable of supporting TEE - 
11 FOLLOWING commercial eetiviiy ACTIVITIES: LOG FLOATING, 

12 TRANSPORTATION OF FURS AND SKINS, SHIPPING,. COMMERCI~L 

13 GUIDING USING MULTIPEESON WATERCRAFT, PUBLIC TRANSTORTATION, 

14 OR THE TRANSPORTATION OF MERCHANDISE, AS THESE ACTIVITIES 

15 EAVE BEEN DEFINED BY PUBLISEED JUDICIAL OPINION AS OF [THE 

EFFECTIVE DATE OF THIS ACT]; 

fet(D) a r e  or have been capable of supporting 

commercial activity within the meaning of the federal 

navigability test. 

(3) "€3ess-*I NONNAVIGABLE waterstt means all surface 

waters that are not &ass-3 NAVIGABLE waters. 

(4) "COMMISSION" MEANS THE FISH AND GAME COMMISSION 

PROVIDED FOR IN 2-15-3402. 

f4j-(5) "Department" means the department of fish, 

25 wildlife, and parks provided for i;3;.3~433,3f+,$j. i U  I *COMMinEE 

EX;I,SIT NO. d. 
-2- DATE 03278.5 HB 265 

BILL NO. Hfi 2-b5 



f f f (6)  "Diverted away from>a natural water bodyn means 

a diversion of surface water through a manmade water 

conveyance system, including but not limited to: 

(a) an irrigation or drainage canal or ditch; 

(b) an industrial, municipal, or domestic water 

system; - .  -.. . 

(c) a flood control channel; or 

(d) a hydropower inlet and discharge facility. 

(7) "OCCUPIED DWELLING" MEANS A BUILDING USED FOR A 

RUMAN DWELLING AT LEAST ONC? A YEAF. 

, fkjfi+(8) "Ordinary high-water mark" means the line 

that water impresses on land by covering it for sufficient 

periods to cause physical characteristics that distinguish 

the area below the line frcn the area above it. 

Characteristics of the area below the line include, when 

appropriate, but are not limited to dimin*sheZ-terrtstz*a% 

v e g e t e t i e n - s z - ~ a e k - ~ f - a ~ r ~ e r I t t ! ~ a ~ - e ~ e ~ - v u e  DEPRIVATION OF 

TEE SOIL OF SUBSTANTIALLY ALL TERRESTRIAL VEGETATION AND 

DESTRUCTION OF .ITS AGRICULTURAL VEGETATIVE VALUE. A FLOOD 

PLAIN ADJACENT TO SURFACE WATERS IS NOT CONSIDERED TO LIE 

WITHIN THE SURFACE WATERS' HIGH-WATER MARKS. 

f3-ff03(9) . ta j -  "Recreational use" means with respect to 

eZass--* SURFACE waters: fishing, hunting, swimming (EXCEPT 

WITHIN 100 YARDS OF ANY OCCUPIED DWELLING), HIKING, floating 

in small craft or other l"%hb?n~~~Pd~~i'~\l~&?a ing in 

EX:1!DIT NO. 
-3- 

,AT, 833785 HB 2 6 5  
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motorized craft unless otherwise prohibited or regulated By 

law, or craft propelled by oar or paddle, OTEER 

WATER-RELATED PLEASURE ACTIVITIES, and related unavoidable 

or incidental u s e s i - w i t h i n - t h e - c r ~ i ~ , u r y - k I 9 F . - w a t e r - - m a r k - - e ~  

the-waters. 

the-watery 

f B $ f 9 + ( 1 0 j  "Supervisors" means the board of supervisors 

of a soil conservation' district, the directors of a grazing 

district, or the board of county commissioners if a request 

pursuant to [section 3(3)(b)] is not within the boundaries 

of a conservation district or if the request is refused by 

the board of supervisors of a soil conservation district or 
SENATE JUDICIARY COMMITTEE 
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the directors of a grazing district. 

+re+(ll) f l s m ~ ~ c ~  WATER" NEANS, FOR THE PURPOSE OF 

DETERMINING T H E  F U B L I C ' S  A C C E S S  FOX RECREATIONAL U S E .  A 
\ 

NATURAL WATER BODY; I T S  BED, AWD I T S  EANKS U P  T O  TXE 
\ 

ORDINARY HIGH-WATER K P ~ K .  

NEW S E C T I O N .  Section 2 .  Recreational use permitted ----- 

limitations -- exceptions. (1) Except as provided in 

~ a b t e e t i e n - - f 3 j  S U B S E C T I O N S  (2) THROJGB ( 4 ) .  all e'eta-I 

SGRFACE wzters that are capable of recreational use e3. 

l e i l n e d - - i n - + t e e t i a n - 3 f 3 f f e + + ~ - i r l e 2 u d I i t ~ - k h e - b e d 3 - e ~ 4 e ~ Z y + ~ ~  

t h e m - a n l - t ~ - ~ e e k ~ - u ~ - t e - t h e - e r d 5 : : e t ~ - h ~ - w e t - - k 7  may 

be so used by the public without regard to the ownership of 

the lan6 underlying the waters. 

The right of the public make recreational 

use of surface waters does not include t h e - r k g k t - t o - m a k e  

reerca.t&anai--ate--of--watetsf WITEOUT P E . W I S S I O N  O F  T H E  

LANDOWNER: 

( a )  T H E  OPEXATION O F  ALL-TERRAJN V E H I  ,S-?OR OTHER 
b i A  I bU V I I i LL l--3-4% 

EX;l iBIT NO. 2 - 
-5-  

DATE 03J785 HB 2 6 5  



MOTORIZED VEHICLES NOT PRIMFAILY DESIGNED FOR OPERATmN UPON 

THE WATER: 

(B) THE RECREATIONAL USE OF SURFACE WATERS in a stock 

pond or other PRIVATE impoundment fed by an intermittently 

flowing natural watercourse; at 

tb+(C) THE RECREATIONAL USE-OF WATERS while diverted 

away from a natural water body for beneficial use pursuant 

to Title . 8 5 ,  chapter 2, part 2 or 3; 02 - - 

(D) BIG GPAE HUNTING-. * L  

fA$(E) OVERNIGBT- CLIPING WITCIN 500 YARDS OF ANY 

OCCUPIED DWELLING: 

f9+(F) THE PLACEMENT OR CREATION OF ANY PEWNENT OR 

SEMIPERMANENT OBJECT, SUCH AS A PfftUANEHT DUCK BLIND OR BOAT 

MOORAGE; 82 - 

f e j - ( G )  OTHER ACTIVITIES WHICH ARE NOT PRIMARILY 

WATER-RELATED PLEASURE ACTIVITIES7; OR 

(H) USE OF A STREAMSED AS A RIGHT-OF-WAY FOR ANY 

PURPOSE WHEN WATER IS NOT FLOWING THEREIN. 

f4+(3) The right of the public to make recreational 

use of surface waters does not grant any easement or right 

to the public to enter onto or cross private property in 

order to use such waters for recreational 
SEE~A~E JUDICI~RU;FOS,%~E - 
EXHIBIT NO. d 

-6- 03a-78.5 HB 2 6 s  DATE - 
0 1 1 ,  N,, g ~ 2 c 5  < $7 



t5+(4) THE COI~ISSION SHALL ADOPT RULES PURSUANT TO 

87-1-303, IN THE INTEilEST OF PUBLIC HEALTH, PUBLIC SAFETY, 

OR THE PROTECTION OF PUSLIC AND PRIVATE PROPERTY, GOVERNING 

RECREATIONAL USE OF €5ASS--5---l%3--fbiSS--Ii NRVIGASLE AND 

NONNAVIGAELE WATERS. TBESE RULES MUST INCLUDE THE FOLLOWING: 

(A) THE ESTABLISiiMENT OF PROCEDURES BY WHICH ANY 

PERSON MAY REQUEST AN ORDER FROM THE COLMISSION: 

(I) LIMITING, RESTRICTING, OR PROHIBITING THE TYPE, 

INCIDENCE, OR EXTENT OF RECREATIONAL USE OF A SIJRFACE WATER: 

OR - 
(11) ALTERING LIXITATIONS, RESTRICTIONS, OR 

PROHIBITIONS ON RECREATIONAL USE OF A SURFACE WATER IMPOSED 

BY THE COMMISSION; AND 

(B) PROVISIONS REQUIRING TEE ISSUANCE OF YYRITTEN 

FINDINGS AND A DECISION WHZNEVEP A REQUEST IS Y?.DE FURSUAiJT 

TO THE RULES ADOPTED UNDER SUESECTION ffj(4)(A). 

f5++6+(5) The previsions of this section do not affect 

any rights of the public with respect to state-owned lands 

that are school trust lands or any rights of lessees of such 

lands anlet-?eese-an-+tke-e5feztive-datt-af-tk5s-eek+. 

NEW SECTION. Section 3. Right to portage -- 
establishment of portage route. (1) A member of the public 

making recreational use of surfare waters may, above the 

ordinary high-water mark, portage around barriers in the 

least intrusive manner possible fcN,;$vmm C ~ ~ Y W R ~  to the 
7 

EXl l iB lT NO. o( 
-7 -  

DATE. 832 7 $5 HB 2 6 s  

BILL NO. fJO 245- 



landowner's land and violation of his rights. 9 

(2) A landowner may create barriers across streams for 

purposes of land or water management or to establish land 

ownership as oth2rwise provided by law. If a landowner 

erects a b e r r i e r  STRUCTURE pursuant to a design approved by 

the department and the ba?fier--i~--de35~neaU--net--te--and - 

STRUCTURE does not interfere with the public's use of the 

surface waters, the public may not go above the ordinary 

high-water nark to portage around the b a r r i e r  STRUCTURE. 

(3) (a) A portage route around or over a AN F3TIFICIAL - 

barrier may be established to avoid damage to the 

landowner's land and violation of his rights as well as to 

provide a reasonable and safe route for the recreational 

user of the surface waters. 

(b) A portage route may be established when either a 

landowner or a member of the recreating public submits a 

request to the supervisors that such a route be established. 

(c) Within 4 5  days of the receipt of a request, the 

supervisors shal.1, in consultation with the landowner and a 

representative of the department, exanine and investigate 

the barrier and the adjoining land to determine a reasonable 

and safe portage route. 

(d) Within 45 days of the examination of the site, the 

supervisors shall make a written finding of the most 

appropriate portage route. SENATE JUDICIARY COMMITTEE 

EXHIBIT NO. 2 
-8- DATE 032785 HB 2 6 5  

BILL NO. ffO a& .s ~i 



( e )  The cost of establishing the portage route around 

artificial barriers must be borne by the involved landowner, 

except for the construction oE notification signs of such 

route, which is the responsibility of the department. The 

cost of establishing a portage route around n a t r t z l  

ARTIFICIAL barriers NOT OWNED EY TEE LANDOWNER ON FHOSE LAND - -- 

THE PORTAGE ROUTE WILL BE PLACED must be borne by the 

department. 

(f) Once the route is established, the department has 

'the exclusive respocsibility thereafter to maintain the 

portage route at reasonable times agreeable to the 

landowner. The department shall post notices on the stream 1 

.of the existence of the portace route and the public's 

obligation to use it as the exclusive means around a 

barrier. 

( g )  If either the landowner or recreationist disagrees 

with the route described in subsection ( 3 ) ( e ) ,  he nay 

petition the district court, WITRIN 30 DAYS OF TEE DECISION, 

to name a three-member arbitration panel. The panel must 

consist of an affected landowner, a member of an affected 

recreational group, and a member selected by the two other 

members of the arbitration panel. The arbitration panel may 

accept, reject, or modify the supervisors' finding under 

subsection (3)(d). 

(h) The determination of the arbitration panel is 
SENATE l U O l C l A R Y  COMMITTEE 

_ EXHIBIT NO. 
7TI-L ., r r  

-9-  0 3 2  785 nl3 L O 2  
DATE 

- 7bL.q 59% 
BILL NO. wr+ d 



binding upon the landowner and upon all parpies that use the 

water for which the portage is provided. Costs of the 

arbitratiofi panel, computed as for jurors' fees under 

3-15-201, shall be borne by the contesting party or parties; 

all other parties shall bear their own costs. 

(i) The determination of the arbitration panel may be 

appealed within 3 0  days to the district court. 

(j) Once a portage route is established, the public 

shall use the portage route as the exclusive means to 

portage around or over the barrier. 

NEW SECTION. Section 4. Restriction on liability of 

landowner and supervisor. (1) A person who makes 

recreational use of surface waters flowing over or through 

land in the possession or under the control of another, 

pursuant to [section 21, or land while portaging around or 

over barriers or while portaging or using portacje routes, 

pursuant to [section 31, does not have the status of invitee 

or licensee and is owed no duty by a landowner, HIS AGENT, 

OR HIS TENANT other than that provided in subsection (2). 

(2) A landowner, HIS AGENT, or tenant is liable to a 

person making recreational use of waters or land described 

in subsection (1) only for an act or omission that 

constitutes willful or wanton misconduct. 

(3) No supervisor OR ANY MEMBER OF THE ARBITRATION 

PANEL who participates in a decision regarding the placement 
SENATE JUDICIARY COMMITTEE 

-10- EXHIBIT NO. d 
032 785 HB 265 

DATE / I n  ? I  lr 
5 y 3  



1 of a portage route is .liable' to any person who wkt3e--makiz9 

2 
. . r e c r e ~ t i e n t l - - a a e - - c f - - t ~ e - - ~ r r f ~ e e - - r a t ~ r s - ~ ~ - ~ ~ j e r e ~ - w k ~ ~ ~  - 

3 a s i a ~  IS INJURED OR WEOSE PROPWTY IS DANAGED BECAUSE OF 

4 
PLACEMENT OR USE OF the portage route except for an act or 

5 omission that constitutes willful and wanton misconduct. 

NEW SECTION. Section 5. Prescriptive easenent not 

acquired by recreational use of surface waters. (1) A 

prescriptive easement is a right to use the property of - 

another that is scquired by open, exclusive, notorious, 

hostile, adverse, continuous, and uninterrupted use for a - 

period of 5 years. 

12 (2) A prescriptive easement cannot be acquired 

13 through: - 
14 (A) recreational use of surface waters, including: - 

15 (I) the streambeds underlying them: and - - 

16 (11) the banks up to the ordinary high-water markTi or 

17 ef 

18 (111) ANY portage reekes  over and around barriers; OR - 
19 (B) THE ENTERING OR CROSSING OF PRIVATE PROPERTY TO 

20 REACB SURFACE WATERS. 

Section 6. Section 70-19-405, MCA, is amended to read: 

'70-19-405. Title by prescript-on. eceapancg Except as 

provided in [section 51,  occupancy for the period prescribed 

by this chapter as sufficient to bar an action for the 

recovery of the property confers title thereto, 
SENATE IU~ICIARY C O M M I ~ E E  

EXHIBIT NO. 2 
-11- 

DATE 032 7 85 HB 2 6 5  
- 

QI I  I stn UR J / ,C 



denominated a title by prescription, which is sufficient 

against all." 

NEW SECTION. SECTION 7. LAND TITLE UNAFFECTED. TEE 

PROVISIONS OF [THIS ACT] AND THE RECXEATIONAL USES PERMITTED - 

BY [SECTION 21 DO NOT AFFECT TEE TITLE OR OhiERSHIP OF T9E 

SURFACE WATERS, THE BEDS AND BANKS - OF ANY NAVIGABLE OR 

NONNAVIGAELE WATERS, OR THE PORTAGE ROUTES WITHIN THIS 

STATE. 

NEW SECTION. Section 8. Severability. If a part of 

this acc is invalid, all valid parts that are severable from 

the invalid part remzin in effect. If a part of this act is 

invalid in one or more of its applications, the part remains 

in effect in all valid applications that are severable frcn 

the invalid applications. 

NEW SECTION. Section 9. Applicability. Sections 5 and 

6 apply only to a prescriptive easement that has not .been 

perfected prior to [the effective date of this act]. 

NEW SECTION. Section 10. ~ffective date. This act is 

effective on passage and approval. 

-End- 

EXH'BIT NO. 

DATE 032 7t35 
BILL NO. f f8 2 6  
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SENATE J U D I C I A R Y  SUBCOMJIITI'EE ON STREAV ACCESS 

I s sues  of Deadlock 

4 
%.;" 

1. P r o h i b i t  a l l  r e c r e a t i o n a l  u s e  on non-navigable s t reams without  
t h e  consent of t h e  landormer. 

,$ 45,' 
. \,iL 3 . 5 8  Def in i t i on  of l ake  - p r o h i b i t  a l l  r e c r e a t i o n a l  u ses  on l akes  w i th in  .pGZ5'J 100 yards of  an  occupied dwell ing.  

Statement  i n  t h e  b i l l  t h a t  n a t u r a l  b a r r i e r s  nd por tage  around them 
i s  .ot addressed. [M c ~ m ~ ~ d  t 

3 .  
4 .  a .  Method of  determining portage r o u t e  - a s  i n  b i l l  o r  only 

t h r o ~ g h  permission, purchase, o r  condemnation. . I  

b. B a r r i e r s  subsequent t o  e f f e c t i v e  d a t e  of  a c t  - landowner must 
provide portage between low and high water marks. 

'h 5. Dele t ion  of hunt ing a s  a r e c r e a t i o n a l  use.  
r, 

(."A. I n s e r t i o n ,  p .  6,  l i n e  12, !!as def ined  i n  ( sec t ion  1[8]1 .  

7. Remove "other water - re la ted  p l easu re  a c t i v i t i e s "  from d e f i n i t i o n  o f  
r e c r e a t i o n a l  use.  

c-' 8. Def in i t i on  of navigable  - remove subsec t ions  (c)  and ( d ) .  

9 .  Discussion t o p i c  -- IVhether t o  inc lude  h ik ing  and swimming i n  
r e c r e a t i o n a l  use .  

JUDICIARY COMMITTEE 
EXHIBIT NO. 3 
DATE 033785  



DEADLOCK ISSUE #1 - ~IENDMENT TO GREY BILL: 

1. Page 6, line 22. 
Following: line 21 
Insert: "(3) The public has no right to make recreational use of . 

nonnavigable waters without permission of the landowner." 
Renumber: subsequent subsections 

SENATE lUDlCJARY COMMITTEE 
EXII'BIT NO. Lf 
DATE 032785 
BILL NO. H8 2 6 5  



DEADLOCK ISSUE 82  - AMENDMENTS TO GREY B I L L :  

1 $ 9  1. Page 2, l i n e  I.. 
Following: Page 1, l i n e  25. 
Insert:  ", o t h e r  t han  lakes,"  

.& >%g 2. Page 2, l i n e  21. 
\ Following: 1fNAVIGA13LE waters" 

I n s e r t :  ", except lakes" 

3 .  P a g e 3 ,  l i n e  9. 
Following: l i n e  8 
I n s e r t :  " (73 f 'EIteM means a body o f  wate: where t h e  s u r f a c e  water 

i s  r e t a i n e d  by e i t h e r  n a t u r a l  o r  a r t i f i c i a l  means and t h e  n a t u r a l  
flow of  w a t s  i s  s u b s t a n t i a l l y  impeded." 

- 

I n s e r t :  "(3) The r i g h t  o f  t h e  pub l i c  t o  rilce r e c r e a t i c n a l  u se  of  
1-kes does n o t  inc lude  any use within 100 yards of an occupied 
dwell ing,  without  t h e  permission of t h e  landowner." 

Renumber: subsequent subsec t ions  

SENATE JUDICIARY COMMITTEE 
uHmu N 0 . L  ,-, 

032785 
d 

DATE 



DEADLOCK ISSUE P3 - AMENDMENT TO GREY BILL: 

1. Page 10,  l i n e 8 .  
Following: line 7 
I n s e r t :  "(4) Nothing contained i n  [ t h i s  act] addresses  t h e  i s s u e  

of  n a t u r a l  b a r r i e r s  o r  por tage  around s a i d  barriers,." 
,-,fi'\. , ,L41 i~7?  

SENATE JUDICIARY COMMITTEE 
- EXHIBIT NO.L 

DATE. 0327g5 
BIU NO. 98 a175 - 



''ADLCCK ISSUE 14 - XvfEND.IIE!qTS TO GREY B I L L :  

I - 
Pag@ 8, l i n e  2 through page 10,  l i n e  7 .  

Following: " ( 2 ) ~  on line 2 
Strike: of l i n e  2  through page 10, l i n e  7, i n  it- e n t i r e t y  

- 
1 . . msert: 'lpOrta:e r O u I c ~  r u n  e r i s  r i n g  a m y  be 

acquired by: 

( a )  landowner permission; 

I b )  purchase; o r  

\ 
(c) eminent domain, a s  piovided i n  A r t i c l e  11, s e c t i o n  29, 

of t h e  hlontarn c o n s t i t u t i o n .  

(3) 1: a 1aI 'Khner p l aces  an a r t i f i c i a l  b a r r i e r  ac ros s  a 
body a f t e r  f t h e  e f f e c t i v e  dace of t h i s  a+, he mst 

' E ' i ~ a Z o ~ ~ ~ ~ ~ ; n - t h e - l o i r - a n - h i g h - w a t e r n r r k i  11 

- . -. 
2. Page 10, l i n e  8 .  
Following: l i n e  7 
S t r i k e :  11 f i > 11 

I J  J 
I n s e r t :  1 1 ( 4 ] ~  

TECHNICAL A'4ENDNENTS TO CONFORIf BILL: 

1. Page 9,  l i n e  20 through l i n e  1 on pag- 5. 
S t r i k e :  subsec t ion  10 i n  i t s - e n t i r e t y  
Renumber: subsequent subsection 

2. Page 10, l i n e  1 2 .  
Following: "landownerfl 
S t r i k e :  "and supervisorl l  

T -. Page 10, l i n e  21 through l i n e  5 on page 11, 
S t r i k e :  subsect ion (3) i n  i t s  e n t i r e t y  

SENATE JUDICIARY COMMITTEE 

EXHIBIT NO. - 
DATE 032 7g5 
BILL NO /-& a..5 



DEADLOCK ISSUE #5 - AMENDMENTS TO GREY BILL:  

1. Page 3 ,  l i n e  23.  
Following: " f i sh ing ,  " 
S t r i k e :  "hunting," 

2. Page 6, l i n e  9. 
Following: (D)" 
S t r i k e :  "BIG=-IE" 

SENATE JUDICIARY C O M M I J R E  
EXHIBIT NO.- 

DATE 

L1 
03 2 785 

BILL NO. PB d65 



DEADLOCK ISSUES 16 &ID 97 - IL\tENDhENTS TO GREY BILL: 

1. Page 4 ,  l i n e s  2 and 3 .  
Following: lIpaddle,'l on l i n e  2 
S t r i k e :  remainder o f  l i n e  2 through llACTIVITIES,ll on l i n e  3 

2. Page 6, l i n e  19. 
Following,: IfACTIVITIES" 
I n s e r t :  l1as def ined  i n  [sect ion j ( 9 ) l "  

SENATE JUDICIARY COMMITTEE 

EXHIBIT N o . L ,  
0327 g 5  

BILL NO. $ 4 ~  a65 



DE.4DLOCK ISSUE #8 - AhEYDbENTS TO GREY B I L L :  

1. Page 2, l i n e  3. 
Following: l l thereof;" 
I n s e r t :  trorll  

2 .  Page 2,  l i n e  7 .  
Following: " o ~ n e r s h i p ' ~  
S t r i k e :  ";" 
I n s e r t  : ". 

3 .  Page 2, l i n e s  10 through 19. 
S t r i k e :  subsec t ions  (c) and (Dl i n  t h e i r  e n t i r e t y  

SENATE JUDICIARY, COMMITTEE 

EXHIBIT NO. . 

DATE 032785 
BILL NO. B 245 



DISCUSSION TOPIC - A&lEND14ENT TO GREY BILL: 

1. Page 3,  l i n e s  23 and 24.  
Following: "hunting, on l i n e  23 
S t r i k e :  remainder of l i n e  23 through "HIKING,"  on l i n e  24 

- SENATE JUDICIARY , I C O M M l m  
EXHIBIT NO. 4 

DATE 03b7g5 - 
BILL NO. 98 a65 - 



A L L I A N C E  PROPOSED AMENDMENTS 

3 

1. Page 1, l i n e  25. 
S t r i k e  n a v i g a b l e  w a t e r s  
I n s e r t  C l a s s  I 

2 .  Page 2,  l i n e  1. 
Before  t h a t ,  i n s e r t  " o t h e r  thail  l a k e s M  

3 .  Page 2 ,  l i n e s  2  & 3 .  
S t r i k e  & r e l e t t e r  s u b s e c t i o n s .  

4. Page 2 ,  l i n e  20. 
I n s e r t  C l a s s  11, s t r i k e  nonnav igab le  

5.  Page 2 ,  l i n e  21. 
Befo re  t h a t ,  i n s e r t  " o t h e r  t h a n  l a k e s t 1  
I n s e r t  C l a s s  13, s t r i k e  nonnav igab le .  

6.  Page 3 ,  l i n e  6.  
~ f t e r  s y s t e m ,  i n s e r t  " a t  t h e  p o i n t  where t h e  w a t e r s  

a r e  s u b j e c t e d  t o  t r e a t m e n t n  

7.  Page 5 ,  l i n e  5 
A f t e r  mark, i n s e r t  "excep t  l a k e s "  

8. Page 6 ,  l i n e  9 
A f t e r  ; i n s e r t :  
( E )  O V E R N I G H T  CAMPING WITHIN E I T H E R  SIGHT OF O R  

W I T H I N  500 YARDS OF A N Y  OCCUPIED DWELLING; 
(F) THE PLACEMENT O R  CREATION OF A N Y  PERMANENT 

STRUCTURE O R  OBJECT SUCH AS A PERMANENT D U C K  

/ 

BLIND O R  B O A T  M O O R A G E .  

9. Page 6, lines 1 0 - 1 2 ,  reinsert. 

1 0 .  Page 6 ,  l i n e  1 3  
S t r i k e  ( E ) ;  i n s e r t  (A) and a f t e r  'camping", s t r i k e  

remainder  o f  s e n t e n c e  

11. Page 6 ,  l i n e  15 
s t r i k e .  ( F ) ,  i n s e r t  (B) and a f t e r  any ,  s t r i k e  

"permanent o r t 1  

1 2 .  Page 6 ,  l i n e  1 6  
A f t e r  semipermanent ,  i n s e r t  'or s e a s o n a l "  
A f t e r  o b j e c t  s t r i k e  remainder  of  s e n t e n c e .  

. . .  . SENATE JUDICIARY COFAMllTEE 

EXHlBlT NO. 5 
DATE 032785 
B I L L  NO. H826-5 @q 



13. Page 6 ,  l i n e  1 8  
S t r i k e  ( G ) ,  i n s e r t  (C) 

14.  Page 6 ,  l i n e  29 
S t r i k e  (H), i n s e r t  ( D )  

15.  Page 7 ,  l i n e  4 
I n s e r t  " C l s s s  I and C l a s s  11' 
S t r i k e  n a v i g a b l e  and nonnavigable  

16 .  Page 1 0 ,  l i n e  10  
I n s e r t  : 
( k )  Nothing c o n t a i n e d  i n  t h i s  s c t  a d d r e s s e s  t h e  

i s s u e  o f  n s t u r a l  b a r r i e r s  c r  t h e  p o r t a c e  around 
n a t u r a l  b a r r i e r s  and no th ing  c o n t s i n e d  i n  t h i s  
a c t  makes such p o r t a g e  l e g a l - o r  i l l e q a 1 . -  - 

y-3 
17! Page 12 ,  l i n e  8  

I n s e r t :  
NEI SECTION. S e c t i o n  9 .  Lakes. NotAing i n  t h i s  s c t  
a d d r e s s e s  t h e  r e c r e a t i o n a l  use  o f  s u r 2 i c a  w a t e r s  upon 
1 9 4 2 s  2s s u c h  water  S c 2 i e s  a r s  d z f i n e c  i n  75-7-2C2.  - - .  

Renumber remaining s e c t i o n s .  

SENATE lUDlClARy C O M M ~ ~ E E  

E X H : B I T  NO, 5 
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HOUSE B I L L  NO. 2 6 5  

INTRODUCED BY REAM, MARKS 

A B I L L  FOR AN ACT ENTITLED: "AN ACT GENERALLY DEFINING LAWS 

RELATING TO RECREATIONAL USE OF STATE WATERS; PROHIBIT ING 

RECREATIONAL USE OF DIVERTED WATERS; RESTRICTING THE 

L I A B I L I T Y  OF LANOOWNERS WHEN WATER I S  BEING USED FOR 

RECREATION; ESTABLISHING THE RIGHT TO PORTAGE; PROVIDING 

THAT A PRESCRIPTIVE EASEMENT CANNOT 8E ACQUIRED BY 

RECREATIONAL USE OF SURFACE WATERS; AMENDING SECTION 

7 0 - 1 9 - 4 0 5 ,  MCA; AND PROVIDING AN IMMEDIATE EFFECTIVE DATE 

AND AN A P P L I C A B I L I T Y  DATE.!' 

BE I T  ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA: 

NEW SECTION. S e c t i o n  1. D e f i n i t i o n s .  F o r  p u r p o s e s  o f  

[ s e c t i o n s  2 - 1 t h r o u g h  51,  t h e  f o l l o w i n g  d e f i n i t i o n s  a p p l y :  

(1) " B a r r i e r ' 1  m e a n s  a n  a r t i f i c i a l  o b s t r u c t i o n  l o c a t e d  

i n  o r  o v e r  a w a t e r  b o d y ,  r e s t r i c t i n g  p a s s a g e  o n  o r  t h r o u g h  

t h e  w a t e r  , d f  //d/hdXhdAd//dtdJddY//M3//0R//GYBFX//W/RA;TER//E3GW 

w h i c h  t o t a l l y  o r  e f f e c t i v e l y  o b s t r u c t s  t h e  r e c r e a t i o n a l  u s e  

o f  t h e  s u r f a c e  w a t e r  a t  t h e  time o f  u s e .  A b a r r i e r  may 

i n c l u d e  b u t  i s  n o t  l i m i t e d  t o  a  b r i d g e  o r  f e n c e  o r  a n y  o t h e r  

manmade o b s t a c l e  t o  t h e  n a t u r a l  f l o w  o f  w a t e r  df/,W/dbt/dn'dY 

d ~ ~ & d f / d i ~ H i d / f H d / d t d i d d f ~ / H Z ~ H / d d f & f / d d f ~ ~ d f / d / $ f f d A d .  
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( 2 )  "Class  I w a t e r s w  means s u r f a c e  w a t e r s  o t h e r  than  

l a k e s  t h a t :  

o f  t h e  f e d e r a l  n a v i g a b i l i t y  t e s t  f o r  s t a t e  s t reambed 

ownersh ip ;  

3 

( b )  a r e  o r  have been c a p a b l e  of  s u p o o r t i n g  THE - 
FOLLOWING commercial  A d Z i d Z Z J  A C T I V I T I E S :  LOG F L O A T I N G ,  

TRANSPORTATION OF FURS AND S K I N S ,  S H I P P I N G ,  COMMERCIAL 

G U I D I N G  USING HULTIPERSDN WATERCRAFT. P U Z L I i  i R A N 3 F O G T A T i O N .  
-2 

OR:' THE TRANSPORTATION OF MERCHANDISE, AS THESE A C T I V I T I E S  

HAVE BEEN D E F I N E D  BY PUBLISHED J U D I C I A L  O P I N I O N  AS OF [ T H E  

E F F E C T I V E  DATE OF T H I S  A C T ] ;  o r  

( a )  f low o v e r  l a n d s  t h a t  have been j u d i c i a l l y  

de te rmined  t o  be owned by t h e  s t a t e  b y  r e a s o n  o f  a p p l i c a t i o n  

( 3 )  "Class  I1 watersI1 means a l l  s u r f a c e  w a t e r s  o t h e r  

t h a n  l a k e s  t h a t  a r e  n o t  c l a s s  I w a t e r s .  

14 

15 

l6 

( 4 )  l lCOIIMISSION MEANS THE F I S H  AND GAME COMMISSION 

PROVIDED FOR I N  2-15-3402. 

( 5 )  IfDepartment1l means t h e  depa r tmen t  o f  f i s h ,  - 
w i l d l i f e ,  and p a r k s  p r o v i d e d  f o r  i n  2-15-=3401. 

(c) a r e  o r  have been c a p a b l e  of  s u p p o r t i n g  commercial  

a c t i v i t y  w i t h i n  t h e  meaning of  t h e  f e d e r a l  n a v i g a b i l i t y  

t e s t .  

f B b  - ( 6 )  n D i v e r t e d  away from a  n a t u r a l  wa te r  body" 

means 

conve 

d i v e r s i o n  s u r f a c e  wa te r  th rough  manmade w a t e r  

y a n c e  sys t em,  i n c l u d i n g  bu t  n o t  l i m i t e d  t o :  

SENATE JUDICIARY C O M M I l l E E  
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( a )  a n  i r r i g a t i o n  o r  d r a i n a g e  c a n a l  o r  d i t c h ;  

( b )  a n  i n d u s t r i a l ,  m u n i c i p a l ,  o r  d o m e s t i c  w a t e r  

s y s t e m  a t  t h e  p o i n t  w h e r e  t h e  w a t e r s  a r e  s u b j e c t e d  t o  

t r e a t m e n t ;  

( c )  a  f l o o d  c o n t r o l  c h a n n e l ;  o r  

( d l  a  h y d r o p o w e r  i n l e t  a n d  d i s c h a r g e  f a c i l i t y .  

( 7 )  "OCCUPIED DWELLING"  MEANS A R U I L D I N G  USED FOR A 

H U M A N  OWELLING A T  LEAST ONCE A -  YEAR .- - - -  - -  - 
- 

f81!7;1 - ( 8 )  I f o r d i n a r y  . h i g h - w a t e r  mark1! m e a n s  t h e  

l i n e  t h a t  w a t e r  i m p r e s s e s  on  l a n d  by  c o v e r i n g  i t  f o r  

s u f f i c i e n t  p e r i o d s  t o  c a u s e  p h y s i c a l  c h a r a c t e r i s t i c s  t h a t  

d i s t i n g u i s h  .+ the  a r e a  b e l o w  t h e  l i n e  f r o m  t h e  a r e a  a b o v e  i t .  

C h a r a c t e r i s t i c s  o f  t h e  a r e a  b e l o w  t h e  l i n e  i n c l u d e ,  when 

a p p r o p r i a t e ,  b u t  a r e  n o t  l i m i t e d  t o  d Z a l Z d Z S ~ d Q / A i k & ~ d  

OF THE SOIL OF SUBSTANTIALLY ALL TERRESTRIAL VEGETATION A N D  

DESTRUCTION OF ITS AGRICULTURAL VEGETATIVE VP.I.IIE. - A FLOOD 

PLAIN ADJACENT TO SURFACE WATERS I S  N O T  CONSIDERED TO L I E  

W I T H I N  THE SURFACE WATERS' H I G H - W A T E R  M A R K S .  

! 7 J ! 8 2  (9) d l  " R e c r e a t i o n a l  u s e w  m e a n s  w i t h  

r e s p e c t  t o  M/ds/d//Z SL'RFACE w a t e r s :  f i s h i n g ,  h u n t i n g  

swimming (EXCEPT W I T H I N  100 Y A R D S  OF A N Y  O C C U P I E D  DWELLING), 

H I K I N G ,  f l o a t i n g  i n  s m a l l  c r a f t  o r  o t h e r  f l o t a t i o n  d e v i c e s ,  

b o a t i n g  i n  m o t o r i z e d  c r a f t  u n l e s s  o t h e r w i s e  p r o h i b i t e d  o r  

r e g u l a t e d  by l a w ,  o r  c r a f t  p r o p e l l e d  by o a r  o r  p a d d l e ,  O T H E R  

SENATE J U D I C I A R Y  COMMITTEE 
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s e r v a t i  

f  s u p e r  

o f  a  g 

1 

2 
I 

3 

4 

5 

6 

C 
I 

8 ;  

9 

0 

1 

3 '  

4 

J ,  
I 

i /  

1 

WATER-RELATED PLEASURE ACTIVITIES, a n d  r e l a t e d  u n a v o i d a b l e  

23 

2 4 

o r  i n c i d e n t a l  u s e s ~ / , 4 A ~ L h / / W d / d z l d f  ddz'f/ki.QN/u/dVdd/dr9z'i(/M 

c o n  

r d  o  

f S J P 9 1  f Y 0 1  ' ' S u p e r v i s o r s '  m e a n s  t h e  b o a r d  o f  s u p e r v i s o  

r s  o f  a s o i l  c o n s e r v a t i o n  d i s t r i c t ,  t h e  d i r e c t o r s  o f  a  g r a z i n g  

d i s t r i c t ,  o r  t h e . b o a r d  o f  c o u n t y  c o m m i s s i o n e r s  i f  a  r e q u e s t  p  

~ r s u a n t  t o  [ s e c t i o n  3 ( 3 ) ( b ) ]  i s  n o t  w i t h i n  t h e  b o u n d a r i e s  o f  a 

I 

. o n  d i s t r i c t  o r  i f  

t o r s  

v i s o r s  o f  a  s o i l  c 

25 

.. ...a I 

(I,.. 

r a z i n g  d i s t r i c t .  

t h e  

o n s e  

r e q u e s t  

r v a t i o n  

i s  r e f u s e d  by t h e  b o a  

d i s t r i c t  o r  t h e  d i r e c  

SENATE IU0:CIAAY C O M M ~ ~ E  
EXII'BIT NO.& 

D,-& , ,-- 0327&?.5 
BILL NO. %&I -- 



(11) "SURFACE WATER" MEANS, FOR THE PURPOSE OF 

DETERMINING THE P U B L I C ' S  ACCESS FOR RECREATIONAL USE, A 

NATURAL WATER BODY, I T S  BED, AND I T S  BANKS UP TO THE 

ORDINARY HIGH-WATER MARK, EXCEPT LAKES. 

NEW SECTION. ' S e c t i o n  2. R e c r e a t i o n a l  u s e  p e r m i t t e d  -- 
l i m i t a t i o n s  -- e x c e p t i o n s .  ( 1 )  E x c e p t  a s  p r o v i d e d  i n  

a l l  / /  SUBSECTIONS. ( 2 )  THROUGH ( 4 1 1  

I SURFfi-Cs w a t e r s  t h a t  a r e  c a p a b l e  o f  r e c r e a t i o n a l  u s e  a s  - - 

w a t e r  mark,  may b e  s o  u s e d  by t h e  . , p u b l i c  w i t h o u t  r e g a r d  t o  

t h e  o w n e r s h i p  o f  t h e  l a n d  u n d e r l y i n g  t h e  w a t e r s .  

I I ~ ~ / Y M d V / M k / / d d p ' M d / d b / ~ ~ d / l / / d $ d / k H / d d  P i d d d  - 
i n  P9'e'dt/Ydd//lXfldAfid/1~//ifidlddTd~//Wd/Ms//WkA4L~//ZHdal - 
a n d  ~ M / ~ d d Y s ! / h p / n / d / f ~ d / ~ / / H l ~ P ( / M M / d d f l i ( / M o 1 5 / / / M d  - 
s o  u s e d  H J / M / @ d Y Y I d / W M / f d 4 d f d / / t b / / ' t H C / w / d f  

t h e  l a n d  d f i B d f Z J i d @ / / f H k d / / / d i ~ C ~ f / / . f P ( d f / / - C C t f d d f i d d d ~ / / d ~ &  

d o e s  n o t  i A d Z d d d / / Z H d ~ d / / d d ~ i J X ~ i C 9 / / 6 2 t ~ d d 6 d / / ~ d / / ~ ~ d d ~ ~ d ~  

~ Z Y  (2) T h e  r i g h t  o f  t h e  p u b l i c  t o  make 

r e c r e a t i o n a l  u s e  o f  s u r f a c e  w a t e r s  d o e s  n o t  i n c l u d e  f H d  

r i a h t  t o  make f f d d . J l e ' d t i Y d d a ' Y / / M / / h / f / / / A d f C f  A, WITHOUT 

PERMISSION OF THE LANDOWNER: 

( a )  THE OPERATION OF ALL-TERRAIN VEHICLES OR OTHER 

SENATE JUDICIARY COMMITTEE 

-5- E X H ! ~  N 0 . L -  
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THE WATER; 

( B )  THE RECREATIONAL USE OF SURFACE WATERS i n  a s t o c k  

p o n d  o r  o t h e r  PRIVATE impoundmen t  f e d  t;y a n  i n t e r m i t t e n t l y  

f l o w i n g  n a t u r a l  w a t e r c o u r s e ;  d f  

( C )  THE RECREATIONAL USE OF WATERS w h i l e  d i v e r t e d  

away f r o m  a  n a t u r a l  w a t e r  body  f o r  b e n e f i c i a l  u s e  p u r s u a n t  

t o  T i t l e  85 ,  c h a p t e r  2 ,  part 2 o r  3 ;  - OR 

( 0 )  B I G  GA:4E HUNTING; 

( E l  OVERNIGHT CP.MQING W I T H I N  EITHEP, SIGHT GF 95 W I T H I N  

5 0 0  YARDS OF ANY OCCUPIED DWELLING; 

( F )  THE PLACEMENT OR CREATION OF ANY PERMANENT STRUCTURE 

OR OBJECT SUCH P.S A PERMANENT DUCK B L I N D  OR BOAT MOORAGE. 

( 3 )  THE RIGHT OF THE P U B L I C  TO MAKE RECREATIONAL USE OF 

CLASS I 1  WATERS DOES NOT INCLUDE? WITHOUT PERMISSION OF THE 

LANDOWNER: 

( A )  OVERNIGHT CAMPING; 

( 8 )  THE PLACEMENT OR CREATION OF ANY SEMIPERMANENT OR 

SEASONAL OBJECT; OR 

( C )  OTHER A C T I V I T I E S  WHICH ARE NOT P R I M A R I L Y  - 
WATER-RELATED PLEASURE A C T I V I T I E S 1  ; OR 

( D )  USE OF A STREAMBED AS A RIGHT-OF-WAY FOR ANY PURPOSE -- - 
WHEN WATER I S  NOT FLOWING THEREIN. 

! d l  (3> T h e  r i g h t  o f  t h e  p u b l i c  t o  make r e c r e a t i o n a l  

u s e  o f  s u r f a c e  w a t e r s  d o e s  n o t  g r a n t  a n y  e a s e m e n t  o r  r i g h t  t o  

t h e  p u b l i c  t o  e n t k r  o n t o  o r  c r o s s  p r i v a t e  p r o p e r t y  i n  o r d e r  
If& 

0 
S E ~ R T E  JUDICIARY MMMl 

I I C P  c l l r h  w a f  a r c  f n v  ~ . a r - ~ . a ~ t t n n q l  n ~ ~ c n n c a c  /- 
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I51 ( 4 )  THE COMMISSION SHALL  ADOPT RULES PURSUANT TO 

THE PROTECTION OF P U E L I C  AND P R I V A T E  PROPERTY, GOVERNING 

RECREATIONAL USE OF CLASS I AND CLASS I 1  WATERS. THESE RULES 

MUST INCLUDE THE FOLLOWING: 

( A )  THE ESTABLISHMENT OF PROCEDURES BY WHICH ANY PERSON 

MAY REQUEST AN ORDER FROM THE COMMISSION: 
. . .- -- 

(I) L I M I T I N G ,  RESTRICTING, OR P R O H I B I T I N G  THE TYPE, 

INCIDENCE, OR EXTENT OF RECREATIONAL USE O F A  SURFACE WATER;  OR 

(11) ALTERING L I M I T A T I O N S ,  RESTRICTIONS,  OR P R O H I S I T I O N S  

ON RECREATIONAL USE OF A SURFACE WATER IMPOSED BY THE 

COMMISSION; AND 

( e )  PROVIS IONS R E Q U I R I N G  THE ISSUANCE OF WRITTEN 

THE RULES ADOPTED UNDER SUBSECTION [S] ( 4 ) . ( A ) ;  

! % Y ! B J  - ( 5 )  The p r o v i s i o n s  o f  t h i s  s e c t i o n  d o  n o t  

a f f e c t  a n y  r i g h t s  o f  t h e  p u b l i c  w i t h  r e s p e c t  t o  s t a t e - o w n e d  

l a n d s  t h a t  a r e  s c h o o l  t r u s t  l a n d s  o r  a n y  r i g h t s  o f  l e s s e e s  o f  

s u c h  l a n d s  d d d d f / l C d S d / d d / P Y H C / d P f C t F d J C / d d F C / d f / f b ( Z d / d d f l .  

NEW SECTION.  S e c t i o n  3. R i g h t  t o  p o r t a g e  -- 
e s t a b l i s h m e n t  o f  p o r t a g e  r o u t e .  ( 1 )  A member o f  t h e  p u b l i c  

m a k i n g  r e c r e a t i o n a l  u s e  o f  s u r f a c e  w a t e r s  may ,  a b o v e  t h e  

o r d i n a r y  h i g h - w a t e r  m a r k ,  p o r t a g e  a r o u n d  b a r r i e r s  i n  t h e  l e a s t  . 

i n t r u s i v e  m a n n e r  p o s s i b l e ,  a v o i d i n g  damage  t o  t h e  l a n d o w n e r ' s  

l a n d  a n d  v i o l a t i o n  o f  h i s  r i g h t s .  
SENATE JUDICIARY COMMITTEE 
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p u r p o s e s  o f  l a n d  o r  w a t e r  m a n a g e m e n t  o r  t o  e s t a b l i s h  l a n d  

3 

4 

. . . . . . - . - - -- 
8 /I ma rk  t o  p o r t a g e  a r o u n d  t h e  Y d f f I d i  STRUCTURE. 

o w n e r s h i p  a s  o t h e r w i s e  p r o v i d e d  by l a w .  I f  a  l a n d o w n e r  e r e c t s  

a  Uditldt STRUCTURE p u r s u a n t  t o  a d e s i g n  a p p r o v e d  by t h e  

6 :  
i 

7 i 
I 

( 3 )  ( a )  A p o r t a g e  r o u t e  a r o u n d  o r  o v e r  2! A N  A 9 T I F I C I A L  

b a r r i e r  may b e  e s t a b l i s h e d  t o  a v o i d  damage  t o  t h e  l a n d o w n e r ' s  

d e p a r t m e n t  a n d  t h e  E 3 ' d l Y d d / d b / / d c z ' ~ Y ~ e / d / p l d Z / R / b / / d d  STRUCTURE 

d o e s  n o t  i n t e r f a r e  w i t h  t he  p u b i i c f s  u s e  o f  t h e  s u r f a c e  

w a t e r s ,  t h e  p u b l i c  may n o t  g c  a b o v e  t h e  o r d i n a r y  h i g h - w a t e r  

l a n d  a n d  v i o l a t i o n  h i s  r i g h t s  we l l  p r o v i d e  

12 I/ r e a s o n a b l e  a n d  s a f e  r o u t e  f o r  t h e  r e c r e a t i o n a l  u s e r  o f  t h e  

13 I/ s u r f a c e  w a t e r s .  

( b )  A - p o r t a g e  r o u t e  may b e  e s t a b l i s h e d  when e i t h e r  a  

l a n d o w n e r  oi. a  member o f  t h e  r e c r e a t i n g  p u b l i c  s u b m i t s  a  

16 / I  r e q u e s t  t o  t h e  s u p e r v i s o r s  t h a t  s u c h  a  r o u t e  b e  e s t a b l i s h e d .  

(c) W i t h i n  45 d a y s  o f  t h e  r e c e i p t  o f  a  r e q u e s t ,  t h e  

18/1 s u p e r v i s o r s  s h a l l ,  i n  c o n s u l t a t i o n  w i t h  t h e  l a n d o w n e r  a n d  a  

l9 11 r e p r e s e n t a t i v e  o f  t h e  d e p a r t m e n t ,  e x a m i n e  a n d  i n v e s t i g a t e  t h e  

20 11 b a r r i e r  a n d  t h e  a d j o i n i n g  l a n d  t o  d e t e r m i n e  a r e a s o n a b l e  a n d  

21 /I s a f e  p o r t a g e  r o u t e .  
I 

( d l  W i t h i n  4 5  d a y s  o f  t h e  e x a m i n a t i o n  o f  t h e  s i t e ,  t h e  

2 3 1 1  s u p e r v i s o r s  s h a l l  make a  w r i t t e n  f i n d i n g  o f  t h e  m o s t  

24 11 a p p r o p r i a t e  p o r t a g e  r o u t e .  

( e )  The c o s t  o f  e s t a b l i s h i n g  t h e  p o r t a g e  r o u t e  a r o l .  

SENAT; JUDI2IAR'I  COMMITTEE 
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a r t i f i c i a l  b a r r i e r s  m u s t  b e  b o r n e  by t h e  i n v o l v e d  l a n d o w n e r ,  

e x c e p t  f o r  t h e  c o n s t r u c t i o n  o f  n o t i f i c a t i o n  s i g n s  o f  s u c h  

r o u t e ,  w h i c h  i s  t h e  r e s p o n s i b i l i t y  o f  t h e  d e p a r t m e n t .  The  

c o s t  o f  e s t a b l i s h i n g  a  p o r t s g e  r o u t e  a r o u n d  ddfd2dY 

ARTIFICIAL b a r r i e r s  N O T  O W N E D  BY THE LANDOWNER O N  WHOSE L A N D  

THE PORTAGE R O U T E  WILL RE PLACED m u s t  b e  b o r n e  by t h e  

d e p a r t m e n t .  

( f )  Once t h e  r o u t e  i s  e s t a b l i s h e d ,  t h e  d e p a r t m e n t  h a s  

t h e  e x c l u s i v e  r e s p o n s i b i l i t y  t h e r e a f t e r  t o  m a i n t a i n  t h e  

p o r t a g e  r o u t e  a t  r e a s o n a b l e  t i m e s  a g r e e a b l e  t o  t h e  l a n d o w n e r .  

The d e p a r t m e n t  s h a l l  p o s t  n o t i c e s  o n  t h e  s t r e a m  o f  t h e  

s x i s t e n c e  o f  t h e  p o r t a g e  r o u t e  a n d  t h e  p u b l i c t s  o b l i g a t i o n  t o  

u s e  i t  a s  t h e  e x c l u s i v e  m e a n s  a r o u n d  a  b a r r i e r .  

( g )  If e i t h e r  t h e  l a n d o w n e r  o r '  r e c r e a t i o n i s t  d i s a g r e e s  

w i t h  t h e  r o u t e  d e s c r i b e d  i n  s u b s e c t i o n  ( 3 ) ( e ) ,  h e  may p e t i t i o n  

t h e  d i s t r i c t  c o u r t ,  W I T H I N  30 DAYS OF THE DECISION, t o  name a  

t h r e e - m e m b e r  a r b i t r a t i o n  p a n e l .  The p a n e l  m u s t  c o n s i s t  o f  a n  

a f f e c t e d  l a n d o w n e r ,  a  member o f  a n  a f f e c t e d  r e c r e a t i o n a l  

g r o u p ,  a n d  a member s e l e c t e d  by t h e  two o t h e r  members  o f  t h e  

a r b i t r a t i o n  p a n e l .  The  a r b i t r a t i o n  p a n e l  may a c c e p t ,  r e j e c t ,  

o r  m o d i f y  t h e  s u p e r v i s o r s t  f i n d i n g  u n d e r  s u b s e c t i o n  ( 3 ) ( d ) .  

( h )  The d e t e r m i n a t i o n  . o f  t h e  a r b i t r a t i o n  p a n e l ,  i s  

b i n d i n g  upon  t h e  l a n d o w n e r  a n d  upon  a l l  p a r t i e s  t h a t  u s e  t h e  

w a t e r  f o r  w h i c h  t h e  p o r t a g e  i s  p r o v i d e d .  C o s t s  o f  t h e  

a r b i t r a t i o n  p a n e l ,  c o m p u t e d  a s  f o r  j u r o r s t  f e e s  u n d e r  
- 
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3-15 -201 ,  s h a l l  b e  b o r n e  by t h e  c o n t e s t i n g  p a r t y  o r  p a i t i e s ;  

a l l  o t h e r  p a r t i e s  s h a l l  b e a r  t h e i r  own c o s t s .  
9 

( i )  The d e t e r m i n a t i o n  o f  t h e  a r b i t r a t i o n  p a n e l  may b e  

a p p e a l e d  w i t h i n  30 d a y s  t o  t h e  d i s t r i c t  c o u ~ t .  

(j> Once a -  p o r t a g e  r o u t e  i s  e s t a b l i s h e d ,  t h e  p u b l i c  

s h a l l  u s e  t h e  p o r t a g e  r o u t e  a s  t h e  e x c l u s i v e  means  t o  p o r t a g e  

a r o u n d  o r  o v e r  t h e  b a r r i e r .  - . -. -.- 

(k) N o t h i n g  c o n t a i n e d  i n  t h i s  a c t  a d d r e s s e s  t h e  i s s u e  o f  

n a t u r a l  b a r r i e r s  t h e  p o r t a g e  a r o u n d  n a t u r a l  snd 

n o t h i n g  c e n t l i n e d  i n  t h i s  2c t  m a k z s  such p o r t a g e  1ec . l  d or 

i l l e g a l .  

N E W  S E C T I O N .  S e c t i o n  4 .  R e s t r i c t i o n  on  l i a b i l i t y  o f  

l a n d o w n e r  a n d  s u p e r v i s o r .  (1 A p e r s o n  who makes  

. r e c r e a t i o n a l  u s e  o f  s u r f a c e  w a t e r s  f l o w i n g  o v e r  o r  t h r o u g h  

l a n d  i n  t h e  p o s s e s s i o n  o r  u n d e r .  t h e  c o n t r o l  o f  a n o t h e r ,  

p u r s u a n t  t o  [ s e c t i o n  21, o r  l a n d  w h i l e  p o r t a g i n g  a r o u n d  o r  

o v e r  b a r r i e r s  o r  w h i l e  p o r t a g i n g  o r  u s i n g  p o r t a g e  r o u t e s ,  

p u r s u a n t  t o  [ s e c t i o n  3 1 ,  d o e s  n o t  h a v e  t h e  s t a t u s  o f  i n v i t e e  

o r  l i c e n s e e  a n d  i s  owed n o  d u t y  by a landowner, H I S  AGENT,  GR 

HIS TENANT o t h e r  t h a n  t h a t  p r o v i d e d  i n  s u b s e c t i o n  ( 2 ) .  

( 2 )  A l a n d o w n e r ,  HIS AGENT, o r  t e n a n t  i s  l i a b l e  t o  a 

p e r s o n  m a k i n g  r e c r e a t i o n a l  u s e  o f  w a t e r s  o r  l a n d  d e s c r i b e d  i n  

s u b s e c t i o n  ( 1 )  o n l y  f o r  an a c t  o r  o m i s s i o n  t h a t  c o n s t i t u t e s  

w i l l f u l  o r  w a n t o n  m i s c o n d u c t .  
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( 3 )  No s u p e r v i s o r  O R  A N Y  MEMBER OF THE ARBITRATION PANEL 

who p a r t i c i p a t e s  i n  a d e c i s i o n  r e g a r d i n g  t h e  p l a c e m e n t  o f  a 

p o r t a g e  r o u t e  i s  l i a b l e  t o  a n y  p e r s o n  who dHZZ~!//ddRZ6cj 

1 I S  I N J U R E 0  - O R  WHOSE PEOPERTY I S  D A M A G E  
- - 

0 BECAUSE OF 

PLACEMENT O R  USE OF t h e  p o r t a g e  r o u t e  e x c e p t  f o r  a n  a c t  o r  

o m i s s i o n  t h a t  c o n s t i t u t e s  w i l l f u l  a n d  w z n t o n  m i s c o n d u c t .  

NEW SECTION. S e c t i o r i  P r e s c r i p t i v e  n o t  

a c q u i r e d  by r e c r e a t i o n a l  u s e  o f  s u r f a c e  w a t e r s .  ( 1 )  A 

p r e s c r i p t i v e  e a s e m e n t  i s  a r i g h t  t o  u s e  t h e  p r o p e r t y  o f  

a n o t h e r  t h a t  i s  a c q u i r e d  by o p e n ,  e x c l u s i v e ,  n o t o r i o u s ,  

h o s t i l e ,  a d v e r s e ,  c o n t i n u o u s ,  a n d  u n i n t e r r u p t e d  u s e  f o r  a 

p e r i o d  o f  5 y e a r s .  

( 2 )  A p r e s c r i p t i v e  e a s e m e n t  c a n n o t  b e  a c q u i r e d  t h r o u g h :  - - 

(A)  r e c r e a t i o n a l  u s e  o f  s u r f a c e  w a t e r s ,  i n c l u d i n g :  - - 
( I )  t h e  s t r e a m b e d s  u n d e r l y i n g  them; d6d - 
( 1 1 )  t h e  b a n k s  u p  t o  t h e  o r d i n a r y  h i g h - w a t e r  m a r k / ;  o r  - - 

d f  

(111) A N Y  p o r t a g e  f d d f d d  o v e r  a n d  a r o u n d  b a r r i e r s ;  O R  

( 8 )  THE E N T E R I N G  O R  CROSSING OF PRIVATE PROPERTY TO 

R E A C H  SURFACE WATERS. 

S e c t i o n  6 .  S e c t i o n  70 -19 -405 ,  MCA, i s  amended  t o  r e a d :  

1f70-19-405. T i t l e  by p r e s c r i p t i o n .  Odld$dddf E x c e p t .  

a s  p r o v i d e d  i n  [ s e c t i o n  51 ,  o c c u p a n c y  f o r  t h e  p e r i o d  
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p r e s c r i b e d  by t h i s  c h a p t e r  a s  s u f f i c i e n t  t o  b a r  an a c t i o n  f o r  

2 1 

NEW SECTION. . SECTION 7. LAND T I T L E  UNAFFECTED. TSE 

PROVISIONS OF [THIS A C T ]  AND THE RECREATIONAL USES PERMITTED 

BY  [ S E C T I O N  2 j  DO NOT AFFECT THC T I T L E  GR OWNERSHIP OF THE - 
SURFACE WATERS, THE BEDS AND BANKS OF ANY NAVIGABLE OR 

NONNAVIGABLE WATERS, OR THE PORTAGE ROUTES W I T H I N  T H I S  STATE. 

NEW SECTION. S e c t i n n  8. c ~ v ~ r ? h f ? i f y .  I f  2 p?zt c f  -- 

t h e  r ecovery  o f  t h e  p r o p e r t y  c o n f e r s  a  t i t l e  t h e r e t o ,  

denominated a  t i t l e  by p r e s c r i p t i o n ,  which i s  s u f f i c i e n t  

4 1 
I 

11 1) t h i s  a c t  i s  i n v a l i d ,  a l l  v a l i d  p a r t s  t h a t  a r e  s e v e r a b l e  from 

a g a i n s t  a l l .  I t  

one 

12 / 
I 

more 

t h e  i n v a l i d  p a r t  remain i n  e f f e c t .  I f  a  p a r t  ' o f  t h i s  a c t  i s  

i t s  a p p l i c a t i o n s ,  t h e  p a r t  remains  

1 1 t h e  i n v a l i d  a p p l i c a t i o n s .  

l4 1 
I 

NEW 

i n  e f f e c t  i n  a l l  v a l i d  a p p l i c a t i o n s  t h a t  a r e  s e v e r s b l e  from 

SECTION. S e c t i o n  Lakes.  Nothing t h i s  a c t  

17il a d d r e s s e s  t h e  r d c r e a t i o n a l  use  o f  s u r f a c e  w a t e r s  of  l a k e s  a s  

l8 11 s uch  wa te r  b o d i e s  a r e  d e f i n e d  i n  7 5 - 7 - 2 0 2 .  

NEW SECTION. S e c t i o n  1 0 .  A p p l i c a b i l i t y ,  S e c t i o n s  5 and 

2 0 / 1  6 a p p l y  o n l y  t o  a  p r e s c r i p t i v e  easement  t h a t  has  n o t  been 

21 1) p e r f e c t e d  p r i o r  t o  [ t h e  e f f e c t i v e  d a t e  of  t h i s  a c t ] .  

NEW SECTION. S e c t i o n  11. E f f e c t i v e  d a t e .  Th i s  a c t  i s  

23 11 e f f e c t i v e  on p a s s a g e  and a p p r o v a l .  

SENATE l U D l C l ~ r j Y  COMMITTEE 



Amendments to HB 265, Grey Bill 

1. Page 1, line 25. 
Following: " meas" 
Strike: "surface waters" 
Insert: "rivers and streams" 

2. Pace 2, line 7. 
Following: " ownership;" 
Insert: "or" 

3. Page 2, lines 10 through 19. . . 
- - -  

Follcwing : " (C) 'I - -  - - 
Strike: remainder of line 10 through 'test" on line 19 
Insert: 'have been historically used for floating in canoes, 

kayaks, or multiperson watercraft" 

4. P a ~ e  2, line 20. 
Following: "all" 
Strike: "surface" 

5. Page 2., line 21. 
Following: line 20 
Strike: "waters" 
Insert: "rivers and streams" 

6. . Page 2, line 22. 
Followinq: line 21 - 
Insert: " ( 4 )  "Class A waters" means all nonnavigable rivers and 

streams including any lakes or reservoirs located therein, 
regardless of whether the lakes or reservoirs are navigable. 

(5) "Class B waters" means all navigable rivers and 
streams, including any lakes or reservoirs located therein, 
except those waters specifically included as Class C waters. 

( 6 )  "Class C waters" means: 
(a) the main stem of the: 
(i) Yellowstone river; 
(ii) Missouri river; 
(iii) FlaYnead river; 
(iv) Kootenai river; 
(v) Big Horn river; and 
(b) any lake or reservoir located in a river 

enumerated in subsection (a) ." 
Renumber: subsequent subsections 

7. Page 3, line 22. 
Following: "to" 
Insert: ":'I 
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8. Page 3, line 23. 
Following: "€l233-iW 

Strike: "SURFACE" 
Insert: "Class C" 
Following: "fishinq" 
Irisert: "below the ordinary high-water mark" 
Following: "fishing," 
Insert: "waterfcwi" 
Following: "hunting," 
Insert: "big game hunting with a long bow cr shotgun except 

within 500 yards of any occupied Cwelling or other structure 
impounding domestic livestock or used for agriculturzl 
purposes," 

9. Pace 3, line 24. 
Following : "FJLTHIN" . . - . . . . - . . , . .. . 

Strike: "100" 
Irsert : 11 300" 
Following: "HIKING" - 
insert: "below the ordinary high-water mark" 

10. Page 4, lines 2 and 3. 
Following: "paddle," on line 2. 
Strike: remainder of line 2 through "ACTIVITIES," on line 3 
Insert: "day camping below the ordinary hlgh-warer mark except 

within 500 yards cf any occupie? dwellinq, any use allot~ed 
on Class A or Class B waters," 

11. Page 4, line 4. 
Following: " uses" 
Insert: "of the land below the ordinary high-water mark when 

such use is necessary to accomplish a permitted use or for 
purposes of safety; I' 

12. Paqe 4, line 5. 
Following: line 4 ./' 

4' . Insert: " (b) Class B waters: bo,ating in craft propelled by car 
or paddle, swimming except/within 300 year2s of an occupied 

I dwelling, hiking below-the,ordinary high wzter mark, fishing 
where permitted by (87-2-305, and any use of the lai?ii 
underlying the water d'1is-Gch use is temporarily necessary 
to acccjnplish a'pernitted use or for purposes of safety; ar,d 

(c) Class A waters: floating in small craft or other 
flodtation devices, fishing from the surface of the water, 
and any use of the land underlying the water when such use 
is temporarily necessary for purposes of safety" 

13. Page 5, lines 2 through 5. 
Strike: subsection (11) in its entirety. 

i ,q p, b , i I l i L 3  L16s-1 

14. P a ~ e  6, line 9, 
Following: "HUNTING" 
Insert: " except as provided for on Class C waters" 
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15. Paae 6, line 19. . . . 

~ollowin~: . "ACTIVITIES" 
Insert: "as determined by the commission" 

16. Pzge 8, lines 4 through 9. 
Following: "law." on line 4 
Strike: renainder of line 4 through "STRUCTURE." on.1ir.e 9 

17. Paqe 8, line 10. 
Following: " (a) " 
Strike: "A" 
Insert: "An exclusive" 
Following: "route" 
Insert: "above the ordinary high-water mark" 

18. Page 8, line 12. - - -  

Following: "lanZownerts" 
Strike: "land" 
Insert: "property" 

1 9 .  P z ~ s  8, line 15. 
Following: It (b) " 
Strike: "A" 
Insert: "The exclusive" 
Following: "route" 
Insert: ", referred to in subsection (a)," 

20. Page 8, line 22. 
Following: "route" 
Insert: "when one is determined by the supervisors to be 

necessary in the interests of public health or safety, or 
for the protection of public or private property.' 

21. Page 8, line 24. 
Following: "Supervisors" 
Insert: "in consultation with the department" 
Following: "written" 
Strike: "findina of" 

2 - -  

I n s e r t :  "recommendation concerning whether a portage route is 
needed, and" 

22. Page 8, line 25. 
Following: "route" 
Insert: "if one is determined necessary" 

23. Page 9, line 1. 
Following: "(e)" 
Strike: "The" 
Insert: "Where the landowner agrees to the establishment of the 

recommended exclusive portage route, the" 

24. Page 9, line 2. 
Following: "barriers" 
Insert: "owned by the landowner that are cans" 

effective date of this actl" 
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25. Page 9 ,  l i n e  5 .  
F o l l o w i n g :  " e c t a b l i s h i n g "  
S t r i k e :  " a "  

\ 

-----Insert: " o t h e r "  
F 0 ' L m n g  : - "por t aqe t l  
S t r i k e :  " r o u t e "  - 
I n s e r t :  " r o u t e s "  

26. Page 9 ,  l i n e  9. 
Fo l lowing :  l i n e  8 
I n s e r t :  " ( f )  where  the ~ E T I ~ Q ~ ~ ? ~ z c ~ ~ S ~ ~ S  t o  a g r e e  t o  the 

e s t a b l i s h m e n t  o f  t h e  recomiiended e x c l u s i v e  p o r t a q e  r o u t e  
a r o u n d  a n  z r t i f i c i a l  b a r r i e r  t h a t  t h e  commiss ion  d e t e r x i a e s  
c c n s t i t u t e s  a  c o n d i t i o n  d a n g e r ~ u s  t o  p u b l i c  h e a l t h  c r  
s a f e t y ,  t h e  d e ~ a r t n e n t  n a y  condemn a n  e a s e m e n t  f o r  s u c h  a 
r o u t e .  The c o s t  o f  e s t a b i i s h i n q  s u c h  a ' r o u t e  mus t  b e  b o r n e  - . 
by t h e  d e p z r t i n e n t ,  i n c l u d i n g  t h e  c o n s t r u c t i o n  and 
w i n t e n a n c e  o f  n o t i f i c a t i o n  s i g n s . "  

Renumber :--'su-bs~quei7_t s c b s e c t i o n s  

2 7 .  Page 9 ,  l i ~ e  15 thrcugh p a s s  1 0 ,  l ice  5 .  
S t r i k e :  s u b s e c t i o n s  ( g ) ,  ( h ) ,  and  (i) i n  t h e i r  e n t i r e t y  
Renumber: s u b s e c u e n t  s u b s e c t i r j n  

28. Page  1 2 \ l i n e  9 
F o l l o w i n g :  1 n e  8 / 
I n s e r t :  "NEW ~ C T I O N .  S e c t i o n  8 .  P e t i t i o n  f o r  r e c l a s s i f i c a t i o n .  

(1) Up n r e c e i p t  of a  p e t i t i c n  f rom 100 p e r s o n s  f o r  
r e c l a s s i f i c a  k on of a r i v e r  o r  s treaa f rom C l a s s  B t o  C l a s s  
C ,  t h e  c?ep&thent s h a l l  c o n d u c t  h e a r i n g s  on  t h e  p e t i t i o n .  
The d e 2 a r ~ k e n t  s h a l l  t a k e  t e s t i m o n y  o n  t h e  p r o p o s e d  
r e c l a s s i f i a a t i o n  a n d  make f i n d i n g s .  The d e p a r t m e n t  s h z l l  

/ make a r e y o m e n d a  \ i o n  t o  t h e  l e g i s l a t u r e  i f  it f i n d s  t h a t  a 
r e c l a s s i f , l c a t i o n  i ~ \ ~ r o ~ r r .  Only t h e  l e q i s l a t u r e  may make 
t h e  r e c l a s s i f i c a t i o n . \ ,  

( 2 ) /  The depa r tmen t ,  may a 2 o p t  r u l e s  p r e s c r i b i n g  t h e  form 
a n d  c o n f e n t  of pe t i t ionk . ; "  

Renumber: s u b s e q u e n t  s e c t i o n s * ,  

?&IEN/hm/HB 265 Grey 



49th Legislature 

HOUSE'BILL NO. 265 

INTRODUCED BY REPA, MARKS 

A BILL FGR AN ACT ENTITLE>: "AN ACT GENERALLY DEFINING LAWS 

RELATING TO RECREATIONAL USE OF STATE WATERS; PFIOBIBITING 

RECREATIONAL USE OF DIVERTED WATERS: RESTRICTING- TSE 

LIABILITY OF LANDOWNERS WHEN KATER IS BEING USED FO2 

RECXEATION: ESTABLISBING THE RIGET TO PORTAGE: PROVIDING 

THAT A PRESCEIPTIVE EASEMENT CANNOT BE ACQUIRED BY 

RECREATIONAL USE OF SURFACE WATERS; AXENDING SZCTIGN 

70-19-405, MCA: AND PROVIDING AN IPAEDIATE EFFECTIVE DATP 

AND AN APPLICABILITY DATE." 

BE IT ENACTED BY THE LEGISiATU2i. OF THE STATE OF MONTANA: 

NEW SECTION. Section 1. Definitions. For purposes 05 

[sections 1 1 through 51,  the following definitions apply: 

(1) "Barrier" means an artificial obstruction loczted 

in or over a water body, restricting passage on or through 

the water, or-a2r.atate2-abject iH-@E-evtR-A-WZ.Of9-E9Eii which 

totally or effectively obstructs the recreational use of the 

surface water at the time of use. A barrier may include but 

is not limited to a bridge or fence or any other manmade 

obstacle to the natural flow of water or-a-natara3-object 

~5thin-tht-ordinary-h5gh-wate~-merk-ef-E-stream. 

(2) " E 3 a a ~ ~ i  NAVIGABLE waters" means swxam++a- t'lvc*s o*d 
stl,l,qrt fi JUDICIARY COMMITTEE S i re9  8m .$ 
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that: 

(a) lie within the officially recorded federal 

government survey meander lines thereof; 

(b) flow over lsnds that have been judicizlly 

determined to be owned by the s t ~ t e  by reason of applicatisn 

of the feCeral navigability test- for - state streimbed 

ownership; cr 

t8fm a r c  ;.rc-kZrbeen cagableaf--supporting -Ti" - 
POLLOVING.-comqerci-al--eet%rtt; P C T i V i T I Z S  :-LOG -- FLOATI-NC-, 

T R P N S P O Z T A T I O N - - - O F T U R ~ l J D -  S K I N S ,  - - S E i ? ? I N G T - - C O N - Y E W -  

C-ZDIXG-USING - H U L T I P E i i S O N  WAT-PZCRAFT , PUBLIC- T R ~ N S P O ~ T A T I O X ~ ~ - -  

OR T E E  TT(AMSPORTATiON* OP-MPRC3ANDISE;--. - A S  . - - T E E S E - A C T I V I T I E S  

PAVE-BEEN..I)IPEINEDDDBYYPUSLISh.ED J U D i C I A L - . O P I N I O N - - A S  --OF-[TBZ* 

.- 
E F F E C T I V E  DATE --OF-THI S--ACT 1T-z r 

c Q ~ ~ e r ~ ~ - ~ ~ - a ~ t - i v i - t ~ - - - w i t h i 7 ? - t h e  -mean.i-ng-q.f-tAt--~de.j_ 
,4" c.,. .' ' - """i 5-a hilii-i_test, (5) p$,f 1.c. ; ? : J ! ? 6 i;:.7+0 1 C g f i  

I ' 

. , I 
J,.::! b ( .  \ , ! , \g \ j ,  . ~ ~ ~ , ! C ~ A  !/)fl:,?,/(vfi. - * 

t'l , 
( 3 )  " ~ ~ ~ J s - T z  NONNAVIGXBLE means a l l  wk-e 

' + : , + O ~ Y A  5 ,  waters that are not c5css-l NAVIGABLE =,+&ernl- . f \v t ' iS . i - o  - ...- $,- -~: .* , t  <TI:(.; - r r * i ' - ~ i ' - - L  > I . C , i r  * . ) . I  < G s  4' .'?, 

( 4  ) "C~I*? '~ISSION" MEANS TIiE F I S H  AND GAVE COMMISSION 

P R O V I D E D  FOR I N  2 - 1 5 - 3 4 0 2 .  

t4fm "Department" means the department of fish, 

wildlife, and parks provided for in 2 - 1 5 - 3 4 0 1 .  
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A 
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c & 
f 5 3 m  "Diverted away from a nztural water body" means -L 9 

Q 

a diversion of surface water through a manmade water '% :' Q 

conveyance system, including but not limited to: 

( a )  an irrigation or drainage canal or ditch; . . 1,) ; - (b) an industrial, municipal, or domestic water . <  2 
sys tern; . .. - 

(c) a flood control channel; or 
'L -9 

(2) a hydropower inlet and discharge facility. -- c - L 

(7) "OCCUPIED DWELLING" MEANS A EUILDING USED FOR A e 2 
A 
, L 

HUMAN DWELLING AT LEAST ONCE A YEA&. 

"Ordinary high-water mark" means the line 

that water impresses on land by covering it for sufficient 
L 

periods to cause physical characteristics that distinguish ? s - 
'3 - ajl 

the area below the line from the area above it. .I 
\c: 
5 - 

Characteristics of the area below the line include, when o t.i - 
\ 

appropriate, but are not limited to 2imini3hed-terrtztrie5 Cj e. 
.. s 
'z - - - I Q -  

~ e g c t z t i e n - a t - & e e k - 8 f - e ~ ; t ~ c 3 ~ t 3 : : ~ ~ - e : : e ~ - e  DEPRIVATION OF 3 
c t. \ 

TEE SOIL OF SUESTANTIALLY ALL TERRESTRIAL VZGETATION AND TL/ y .  s _s 
,- - .. 

DESTRUCTION OF - ITS AGRICULTURAL VEGETATIVE VALUE. A FLOOD 
Ls - 

PLAIN ADJACENT TO SURFACE WATERS IS MOT CONSIDERED TO LIE QJ L, L = 
3-2 -+ 

WITHIN THE SURFACE WATERS' HIGE-WATER MARKS. Q = ;2 r 7  ,= 2 

f?Sf8+(9) fa? "~ecreational use" means with respect to ' - 
T , L ~ ? S S  C. -2' ' ' , . , \ . ' - r ?  ... T . ~ : ; , : . , L L ?  ; I \ , L-I .-. ,!I :t - -.J .,T 6 .d < # 

eSa-ls--I S U B F R f E .  waters: f ishingi, - h~rZi~i?~-,,~swimming (EXCEPT 
2 0 9  

*',!, + '-, !- : ,, , L __e 

WITHIN YARDS OF ANY OCCUPIED DWELLING), HIRING4floating 
belpd P ? a ~ ~ ~ ~ ~ ~ m ~  

in small craft or other flotation devices, boating in 
SENATE JUDICIARY COMMITTEE 



1 notorized craft unless otherwise prohibited or regulated by 
r 

2 
@fi./ c 9 \ . n r p 9  

law, or crzft propelled by oar or paddle, , rV -- ----A. 

&.&Ltfi~ f , ? ~  cis'tnc.+ h i q * - c A r ~ i ~ ~  ;-.-( :, c / r ~ p i  ivr:r;,n SGC y r v c z f i r  
3 . W A n S + = T r i F D - - ~ ~ s  A e V I T i S S ,  and r~lated unavoidable 

I 
~ L , ~ . ~ , T ! ~ O ;  O O ~ . - ~ ! : : V : C .  j 27,;: ::tz a I . . : .  - - ;  Lin .c f  4 r ,  (r/er: .2 w;,+c./ 5 ,  ./ 

4 * .  or incidental ~ ~ e ~ ~ ; ~ ~ t ~ & n - + ~ e - e ~ e : z p ! t ~ y - k i ~ ~ - ~ ~ + e : - - ~ ~ ~ k - - ~ ~  -. yA1. 
~ k + ~ 2 .  /06,..i. &.>.C!,! T& .<Gf 40.  ,,..I f l , ? f i - L e d . : P ,  y,..%c.,:< >Y 

L.JT: . !  i ; < l  I<, 8c,Ffcc-p ..(,, 
5 

, , ; 
8- ! b G f 0 +  ? : I : : .  f? F.?r;~.qed u2c y, 

, .-. . . ..< . the -we te rs .  f~ ~cicz C; ~ ~ , : ~ + i  
, . . a , .  2. - .- i 

; .6 t-. , - 
- .  

A ! ' -  7 w e C P n ~ - Q ~ r -  .-+- --- e ~ - i i e - - m s e ~ - - 0 e t - - ~ p - ~ ~ - - 4 ~  - - .I,. ,A. 1.. -,bsee+icn--f3+fe+i /. - C I A &  UL t 

t0+f9$(10) "~upervisors" means the board of supervisors 

of a soil conservation district, the directors of a g r a z i n g  

district, or the board of county commissioners if a request 

pursuant to [section 3(3)(b)l is not within the boundaries 

of a conservation district or if the request is refused by 

the board of supervisors of a soil conservation district or 6 !L 
SZNATE lUD lC lARY C O M M I m  @ 
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the directors of a'grazing district. 

TS+(ii j ' T U R ~ ' A C ~  A V A ,PL MZANS , ?GE-3-E TrL7i?W= OF 

- D E T 6 3 M I N I - N G + M P . L I C  ' S W e S S  ---FOR-.RECmmONAL USE: A 

NATURAL -. WATER-SmY, ITS---BED ; -. . AND c I T S - E A X S P T O " r C E  

NEW SECTION. Section 2. Recreational use permitted --- - 

limitations -- exce~tions. (1) Except as provided in 

- sejoeetien--f3+ SZESECTIONS (2) TEROUGE ( 4 ) ,  all esez t -=  

SURFACE waters that are capable of recreational use ef 

6ef ined- - in -+zee tken-1f?+fe++7- i~e&'= : s i+ ,5 - the -=e63-z~6ef&y+~5 

them-z~&-the-bezko--~- -:' k s - t h e - e r ~ i ~ e t ~ - k i g h - ~ e k ~ f - - n e t k ~  may 

be so used by the public withcut regard to the ownership of 

tne land underlying the waters. 

- 7 .  ine&rle-t+3~e-act+vit+e3-e~~i~~e~-~:-+~e=++en-- lf 3+fb+-)~ 

f3+= The right of the public to make recreational 

use of surface waters does not include the-right-to-meke 

recreatiena%--use--ef--w~ter5, WITEOUT PERMISSION OF THE 

LANDOWNER : 

(a) THE OPERATION OF ALL-TERRAIN VEHICLES OR OTRER 
SENATE JUDICIARY f i  COMMi7TEE 

-5- EX!lIBIT NO. HE 2 6 5  

D.4'1'2 032- 7g5 



MOTORIZED VEHICLES NOT P.91Ka31LV DESIGNED FOR OPERATION UPOli 

TEE WTEZ?; 

(B) TEE RECREATIONAL USE OF SUEFACE WATE2S in a stock 

pond or other PRIVATE impoundsent £.ed-~by'Zn"n~e&eni~ 

flowi-n_c natwdat-ersursa; e. 
'J \d 

f%:(C) TYE REC?.EATIONAL USZ OF WATERS- while divertsd 

away from a natural water body for beneficial use pursuant 

to Title 85, chapter 2, part 2 or 3; €3 - - 
p.n,,d~d hr c,+ Crar i -C g ~ ~ - f v z  ' (D) BIG GAXE KUNTINCs; .,. - - - I 1 

10 ) 3 f - - ~ ~ E - R ~ & i . : ~ - E f - 4 : f i - ~ - P ~ E & ~ 2 - H 4 - ~ ~ - ~ f - - f , ~ & ~ E E + ~ 3 E H H + ~ - - ~ s ~  

I1 7 .  e ' - - E z - y f S - - ~ Z - j f f t ~ t R 5 - ~ ~ ~ ~ - ~ E ? - i ~ i b ~ 3 ~ 7 - ~ I F ~ ~ ~ ~ - P B ~ - ~ ~ ' ~ ~ i ~ ~ - f P  

12 FEE-5A3s6h,-227 e 
1 3  f.L.+(E) OVElNIGBT CXdPING WITSIN 500 YPJIDS Oi AXY 

14 OCCUPIZD DWZLLING; 

15 f 3 + ( F )  TXE PSACEKSNT OR CT(EATI0N OF ANY PEWANENT OR 

16 SEMIPEPJLJ.NIST OBJECT, SUCS AS P. ?Ez!4????3??? DUCK BLIND OR BOAT 

17 MOGFL4GZ; e!? - 
, =  18 ff 9 (G) OTEER ACTIVITIES hXiCY A-RE NOT PRIF-AJILY 
5 )  --. 
' 19 WATER-RELAT~D PLEASURE ACTIVITIES~ :: OR > Q 5 4: 42, : r  ..,-- d Ail i2 

/,. :: :.- , 1 

20 (E) USZ OF A STREFLYBED AS A RIGiiT-OF-WAY FOR ANY 

2 1  PURPOSE W E N  WATER IS NOT FLOWING TBEREIN. 

t d f ( 3 )  The right of the public to make recreational - 
use of surface waters does not grant any easement or right 

to the public to enter onto or cross private property i n  



fsj('4) TEE COVAISSION SXQLL ADOPT RULES PURS'U'ANT TO 

87-1-303, IN THE INTEREST OF PUELIC EEALTH, PuaLIc SAFETY, 

OR THE PROTECTIGS OF PUBLIC AND PEIVATZ PROPERTY, GOVERNING 

:-H3--€E.+SS--II NAVIGABLE P-ND RECXEATIONAL USE OF €SASS--5--- 

NONNAVIGAaLE WATEZS. THESE RULES MUST INCLUDE TYE FOLLOWIXC: 

(A) TEE ESTABLISFAENT OF P2OCEDURES BY WEICE ANY -- 

PERSON PAY REQUEST AN ORDER FROM TEE CO:W.ISSION: 

(I) LIMITING, RESTRICTING, OR PROHIBITING TYE TYPZ, 

INCIDENCE, OR EXTENT OF RECREATIONAL USE OF P- SURFACE WATE?.; 

(11) ALTERING LIMITATIONS, RESTRICTIONS, OR 

PROHIBITIONS ON RECREATIONAL USE OF A SURFACE WATER IMPOSZ3 

BY THE COMMISSION; AND 

(B) PROVISIONS REQUIRING TEE ISSUANCE OF WRITTEN 

FINDINGS AND A DECISION PXENEVZR A REQUEST IS MA-DE PURSUANT 

TO THE RULES ADOPTZD UNDER SUESECTION f5+(4)(A). 

ffjfGj(5) The provisions of this section do not affect 

any rights of the public with respect to state-owned lands 

that are school-trust lands or any rights of lessees of such 

lands ~~2er-&eese-c~-+the-effeetive-date-ef-thiz-aek+. 

NEW SECTION. Section 3 .  Right to portage -- 

establishment of portage route. (1) A member of the public 

making recreational use of surface waters may, above the 

ordinary high-water mark, portage around barriers in the 

least intrusive manner possible, avoidin damaqe to the 
SENATE IUDICIA~Y 0 COMMITTEE 
EXHIBIT NO. 3 

-7- 832 785 HB 2 6 5  
DATE 



1 landowner's land and violation of his rights. 

2 (2) A landowner may crezte barriers across streams far 

3 purposes of land or w~ter nznagenent or to establish l a i ~ d  

4 ownership as otherwise provided by law. L r -  - WXT 
r 

f r  s,l 
eTeccs a b e t r 5 e r -  STRUCTUEE-ptlrsuapt to a desiar, a~oroved by : \ b  5- ----- ------------ 

. I - 6 - -the--deps.rtrnent--and---the-ber::~er--4s--de~5g~,e&--i..at---ta--ep.E - 

7 ---STRUCTURS-- -dces .not-.-interfere with the-.public's-use--of.-the 

8 - ------ -- 
surfacs waters ,- .the public--may not go-. ~bove---the--.o-rdin$-ry 

I '  

(3) (a),# portage route around or over e AN AIITIr ' ICIAL 

11 
,, -. barrier may be established to avoid damage to the 

h/ 
I 

landowner's -hsd and violation of his rights as well as to # -u 

13 provize a reasonable and safe route for the recreational 

1 4  user of the surface waters. 
, --, 

c\ 
,//* f ~ O d < , &  f r  ( p . / . . '  -. -> :,^ Z / J $ S . ~ [ ' ~ : . P .  

.' , ,'-. ' r 0)) '.: ' 

. "  ' 15 
, . (b) pportags route may be established when either a 

. - / 
16 iandowner or a  ember of the recreating public submits a 

f 
' 17 request to the scpervisors that such a route be established, 

18 (c) Within 45 days of the receipt of a request, the 

19 supervisors shall, in consultation with the landowner and a 

20 representative of the department, examine and investigate 

21 the barrier and the adjoining lan$ to determine a reasonablekc- 
w b P f i  O..tz ' 5  5;- . ' . .~,trn,% .-?f,q ~ u f f , ~ l 1 3 v 5  -2 I 

22 and safe portaqe route, , . 0 P 4  - y ( ; p ! l ~  :?LO.:.. .?', 22'.*z-.: I" 

,&, fyo;e~-~n c 6 ~ ~ i r i r i  o f  ~r luo 'c  Fr:?''f17YI 3' C-. \. 2 3  (d) Within 45 ? days of the examination of the sit-, the ,.,, ? , , , c 5 u \ j r , $ , , 7 ~  Lu,'+n 4 - p r  i 1% ! : 7 , . . , . a . ;  7 
2 4  supervisors shall make a writken f - b d i n w f  the most 

/1 
I 

.,-25 appropriate portage route: @r," 
..> \C,-,,iirr,J. aoc*ioo. > r r z t ~ l ~ ~  4 

i 

( )  SENATE JUDICIARY COMMl7TEE ' , * t J  t,,,; ; *,. .. ;. ,? , ;.:a - , - , . $  ,,: .i ) .  1' ./ / 5 ;* em-- : f.1; , 
EXHIBIT NO. 

15 ( l l . t ~ ~ ~  ,; 
o (  ,. ;:'O' , r C 

\I-  - -8- 
0.32785 

HB 2 6 5  
DATE 
- .  . UR -J L;L 
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- 
, - -/ * - 2  ., ,. r 

\ : , C I I  L . . .  

(e)>?-Ght? cost of establishing the portzge route around / 5L;:-ed h h,e - ,, , . ' r  ' i ' c t - 0 3  C c r < ~ . * ~ t r ~ r  Ad c C + ' / ~ J ,  ,: 4, 
artificial bzrriers must be borne by the involved landowner, : $ - , - G ~ c  A 

, - ?  Y 3 except for the construction of notification signs of such 

4 route, which is the responsibility of the department. The 

&C'. 
8 

T!,;::' 5. 
cost of escablisning 2' portace +su-t-e around r ,e t r reG 

6 barriers NOT OrJNED EY TZE -LANDOWNEF? ON--~X-OSE L.AKi3 

1 7 TEE PORT$-GE ROUTE WILL EE PLACZD must be borne by the 
.d 7 
-- L 
e- 1. 3 8, depar tmenc. ---, - - p ' + A ;  i (<; L~ - 7-  , t  7 -  .-. , - . - .- ,' 

y.5- V' 
(f) Once the route is established, the department has 

10 the exclusive responsibility thereafter to maintain the 

11 portage route at reasonable tines agreeable to the 

12 landowner. The 2epartnent shall post notices on the stream 

13 of the existence of the portage route and the public's 

14 obligation to use it as the exclusive means around a 

15 barrier. 

1 6  .(?&II! ~ i + ~ ~ h e - k n d ~ w ~ e r - - o r - r e c r e a t i o & w s a g r e e s  

17 with- t -he-- - - - route-- - .descr ibeen s u b s e c t i o n - - - ( 3 ) . ( e ) - , A e l n a y -  

18 p"-i-k-ion- the district -court-,-WITHIN 30 DAYS OF TEE DECISION, 

B 19 to name a three-member arbitration panel. .-.-The ,.panel,.,mus t 

20 consist -.-of --.an .-. a£ f ected --landoriner, a member---of --an a£  f ecteci . 

21 recreat.iona1-.--group ,. and-a ... member selected -.by--the-.--two-ots.her--- 

22 rnexbers -of -the arbitration panel .-.- The- arbitration-panel...may..- 

23 accept, -.reject ,-. or modif y. .- the.... supervisors I.. .-f inding-under 

subsection ( . 3 ) ( d ) .  

(h) The .determination--of the arbiti2 "- '-panel'-i'g' 
SENATE lUD lC lARY C O V ~ ~ ~ E E  

a 
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& ~ t ~ ~ o ~ - ? h . e - 1 - a n d o w n e ~ n d  upon all parties that use the -..- ---.--.------ - 
wzter-f or-whi~h--the pcr tage 

be. borne-by- the csntesting par'ty--5r--~~Z?-Ei%"s'7'-' 

(j) Once a portzge route is established, the public 

shall use the portage route as the exclusive rnezns to 

portzge around or over the barrier. 

K E N  SECTION. Section 4. Restriction on liability of 

landowner and supervisor. (1) A person who makes 

recreational use of surface waters flowing over or through 

land in the possession or under the control of another, 

pursaant to [section 21, or land while portaginp around or 

over barriers or while portaging or using portage routes, 

pursuant to [secticn 3 1 ,  does not have the status of invitee 

or licensee and is owed no duty by a landowner, EIS AGENT,, 

OR B I S  TENANT other than that provided in subsection (2). 

(2) A landowner, 81s AGENT, or tenant is liable to a 

person making recreational use of waters or land described 

in subsection (1) only for an act or emission that 

constitutes willful or wanton misconduct. 

(3) No supervisor OR ANY MENBER OF THE ARBITRATION 

PANEL who participates in a decision reqardmn 
sca ITE I U D I C ~ R ?  cbhfi~ff l? cement 

- 1 n  
EX.; ZIT NO. 6 



of a portage route is liable to any person who wkGe--mtki . t ;  

t ! s i z~  IS INJURED OR WOSE PROPSRTY IS DF-IW-GED EECAUSE OF 

PLACEMENT OR USE OF the portase roate except for an act or 

omission that constitutes willful and wanton misconduct. 

NEW SECTION. Section 5. prescriptive easement-. not 

acquired by recreational us2 of surface waters. (1) A 

prescriptive easenent is a right to use the property of 

another that is acquired by open, exclusive, notorious, 

hostile, adverse, continuous, and uninterrupted use for a 

period of 5 years. 

(2) A prescriptive ezsezent cannot be acquired 

through: - 

( A )  recreational use of surface waters, including: - - 

(I) the streambeds un2erlying them; end - - 

(11) the banks up to the ordinary high-water  mark^^ or 

of 

(111) ANY portage r e e t 5 s  over and around barriers; OR - 
(B) TEE ENTERING OR CROSSING OF PRIVATE PROPE4TY TO 

REACH SURFACE WATERS. 

Section 6. Section 70-19-405, MCA, is amended to read: 

"70-19-405. Title by prescription. Becepency Except as 

provided in [section 5 1 ,  occuDancy for the period prescribed 

by this chapter as sufficient to bar an action for the 

recovery of the property confers a title thereto, 
SENATE JUDICIARY COMMlnEE 

E X l l  8:T NO. 9 
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denominated a title by prescription, which is sufficient 

against all." 

NEW SECTION. SECTICN 7 .  LAND T I T L E  U1?AFPECTED. T%E 

PROVISIONS O? [TEIS ACT] P.33 TEE RECREPTI0:JBL USZS PEFLMITTZD 

BY [SECTION 2 1  DO NOT P.?FZCT TBE T I T L Z  OR OhXERS%IP O F  TEZ 

SURPACE WATERS, TEE asos A N D  - EANRS - OF ANY N A V I G A ~ L E  - OR 

NONNP.VIGAELZ WATERS, OR THE PO9TAGE ROUTES WITZIN T H i S  
/---7 

STATE. ,- ...- ./>, 3-..; [ k d  3gq(j) . j  5p&[-i4!> - -- T-: 
NZW SECTION. Section 8.  Severability. If a part of 

# 

this act is invalid, all valid parts that are severable from 

the invalid part remain in effect. If a part of this act is 

invalid in one or more of its applications, the part renains 

in effect in all valid applications that are severable from 

the invalid applications. 

NEW SECTION. Section 9 .  Applicability. Sections 5 an2 

6 apply only to a prescriptive easement that has not been 

perfected prior to [the effective date of this act]. 

NEW SECTION. Section 10. Effective date. This act is 

effective on passage and approval. 

-End- 
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Proposed Amendments t o  Grey B i l l  HB 265 

Page 6 ,  l i n e  9 .  C+ Fol lowing : "AUNTING" 
S t r i k e :  I f ;  " .\ .a I n s e r t :  "- : (i) on m n n a v i g a b l e  w a t e r s ;  o r  

(ii) by\any means o t h e r  t h a n  l o n g  bow o r  s h o t c u n  

?, 
on n a v i g a b l e  w a t e r s ; "  

i I 
' P V  

- f v 2 .  Page 6 ,  l i n e  1 3 .  .. , 
:,&" Fol lowing : "CAMPING1' 
L I n s e r t :  ' w i t h i n  s i g h t  of  any occupied  d w e l l i n g  o r '  

- 3 .  Page 6 ,  l i n e  1 4 .  
->?Lb E'ollowincj : "DWELLING" 

- ?,brJ 
. L I n s e r t :  "whichever  i s  l e s s "  

SENATE JUDICIARY COMMITTEE 

EXHIBIT  NO.^, 
DATE 032785 

1 I 

i 

BILL NO. -k!!LZiL 1 
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- - - - - - . - . . _ _ _ _ _  _ . _ _ . _ ,  - -  - - - - - -  , - -  - 
s e c r e t a r y  and  cha i r inan .  Have a t  l e a s t  5 0  p r i n t e d  t o  start.) 

ROLL CALL VOTE 

S E N A T E ~  JUDICIARY 

Senator Bob Brown I 1 
Senator Chet Blaylock 

Senator Bruce D. Crippen 

x 
1 

Senator R. J. IfDick" Pinsoneault 

Senator Jack Galt 
---. 

Senator James Shaw I % !  
. I 

(include emugh i n f o r m a h  on d o n - - p r t  *with yellow of 
camittee repart.) SENATE JUDICIARY COMMITTEE 

Senator Thomas E. Towe I I x 

EXiI i3 iT NO. / O  

Senator William P. Yellowtail, Jr. 

Vice Chairman 
Senator bl.  K. "Kermit" Daniels 
Chairman 
Senator Joe Mazurek 

DATE 032785 . 
HR 263 b3if 

Rll l Nn 

X 

I x 
Y' ,' 

I 



s e c r e t a r y  and chai,-;nan. Eave a t  least 5 0  p r i n t e d  t o  start.) 

ROLL CALL VOTE 

SaATEcumrm~~ JUDICIARY 

NAME YES m 

Senator Chet Blaylock 

Senator Bob Brown 

Senator Bruce D. Crippen I 

Senat~r R. J. "Dicku Pinsoneault 1 x - 
Senator Jack Galt 

Senator James Shaw I I X 

1 X 

Senator Thomas E. Towe 1 
Vice Chairman 
Senator M. K. "Kermitv Daniels 
Chairman 
Senator Joe Mazurek 

I 

(include enough informatian UI mtio~z-plt with y e l l w  a q ~ ~  of 
cxmnittee report.) 

SENATE JUDICIARY COMMITTEE 

DATE P,32 785 6 3 7  
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ROLL CALL VOTE 

-m'@mTEE JUDICIARY 

Date 0.S.37$>-. &<LG sill NO. ,2b 5- T h  

NAME YES EX3 

Senator Bob Brown I 
Senator Chet Blaylock 

Senator Bruce D. Crippen I > <  I 
Senator Jack Galt 

1 x/ 

'V 
Senator R. J. "Dick" Pinsoneault 1 I - 
Senator James Shaw I X I 
Senator Thomas E. Towe 1 I x' 
Senator William P. Yellowtail, Jr. 

Vice Chairman 
Senator M. K. "Kermit" Daniels 
Chairman 

I \ ( -  
Senator Joe Mazurek I %. 

I 

(include emugh informa& on don-plt w i t h  yellow s p y  of 
d t t e  repm2.) SENATE JUDICIARY COMMITTEE 

EXII;BIT NO. 12 



ROLL CALL VOTE 

mammx'Ez JUDICIARY 

NAME YES EX3 
I 

I 1 

I 1 

Senator Bob Brown > ( I  
Senator Chet Blaylock 

Senator Bruce D. Criuuen I x  I 

/ < 

Senator R. J. "Dicku Pinsoneaillt 
. . 

Senator Jack Galt 
I__ 

I 

Senator Thomas E. Towe ! x. 
Senator James Shaw - - 

Senator William P. Yellowtail, Jr. 

Vice Chairman 
I 

Senator M. K. "Kermit" Daniels, 
Chairman 

X I 
Senator Joe Mazurek > ( .  

I 

X 

(include enough infonnaticxl m mtim-put w i t h  yellcw 0 3 ~  of 
cxmnittee r w - )  SENATE JUDICIARY C O M M I ~ E E  

EXHIBIT NO.- 13 
DATE 032785 
BILLNO-  ICf-6265 -- _ . __ ,34 



SeCLTe Laiy aflu C l l d l L i i l a l ~ .  - - - - - .  

ROLL CALL VOTE 

. JUDICIARY 

~atc G:3c?7,q5 & a i : ~  l3i.u NO. J b r  T- i/:~+ . c r q  
> 

Senator  Bob Brown I x. I 
Senator  Chet Blaylock y I 

Senator  Bruce D .  Crippen 

Senator  James Shaw 
--J i 

I Y 
Senator  Jack  Galt ----- 
Senator  R .  J .  "Dick" Pinsoneaul t  

I A 
/Y 

(include errrugfi informatinn cn d o n - - p r t  with yellow of 

I 

Senator  Thomas E. Towe - - 
Senator  William P.  Yel lowta i l ,  Jr. 1 ) ;  I 
Vice Chairman 
Senator  M. K.  w ~ e r m i t " ~ 2 . 1  s 1 X 

SENATE JUDICIARY / OMMlnEE S 

Chairman 
Senator  J o e  Mazurek 

DATE 

BILL NO. /Y/3 
(, Y o  

>c 
I 



, - _  - 
s e c r e t a r y  and cha i rman .  Eave a t  least 5 0  p r l n z e c  LO s z a r ~ . )  

ROLL CALL VOTE 

SENATEcuXCmE JUDICIARY 

m e  6.3 >7yf- , Bill No. T h  /-2:C& ,cNI 
I 

NAME YES EJO 
1 

I I 

1 I 

Senator Bob Brown x !  
Senator Chet Blaylock 

Senator Bruce D. Crippen 1 

X I  

Senator R. J. "Dick" Pinsoneault I Y 
Senator Jack Galt 

Senator James Shaw 1 y 
h 

I X 

Senator Thomas E. Towe - 

I 

Senator William P. Yellowtail, Jr. 

Vice Chairman 
Senator M. K. "Kermit" Daniels 
Chairman 

Y I 
I I Senator Joe Mazurek 

I 

(include emqh informatian on d o n - - p u t  with ye l lw  ccpy of 

SENATE lUDlClARY COMMITTEE 

EXil !?IT NO. /5 
DATE 03a785 
BILL NO. FL 14 26.5 b qi 



- - 
S e c r e C a r y  a n d  c h a i r m a n .  tiave arr l e a a ~  2" -- - - - -  . 

ROLL CALL VOTE 

SENATEcUWIm'E JUDICIARY 

Senator Chet Blaylock 1 

~en,g+nr Roh Rrown I I 

- Senator Bruce D. Crippen I I 

I I X Senator Jack Galt I --- 

Senator R. J. IfDick" Pinsoneault I X I 
m-L=- 

I 
I I \ /* 

Senator James Shaw I I h 

Senator Thomas E. Towe I X I  
\/ I Senator William P. Yellowtail, Jr. I + I - 

I -. r I 

( include info-& on nvtiun-pt with yellm W of 
camittee m.) SENATE JUDICIARY COMMITTEE 

Vice Chairman 
Senator M. K. "Kermit" Daniels I X I 

EXHIBIT NO. /6 

Chairman 
Senator Joe Mazurek 

DATE 022785 
BILL NO. -.Mi&& ,,, 

X 
I 



secretary  and chai r inan .  Have aL I C C ~ L  2" tiirilLsu br ,. , 

ROLL CALL VOTE 

~~ JUDICIARY 

Date ~13.37s &rc'!% B ~ M .  gby . Time / g ; / f L l t s ~  

NAME YES m 

Senator Chet Blaylock -?! 1 
Senator Bob Brown I 

, Senator Bruce D. Crippen 1 X 
.Senator Jack Galt 1 
Senator R. J . "Dick11 Pinsoneault - I 
Senator James Shaw 1 Y 1 .  
Senator Thomas E. Towe 1 x 1  

I I 
Senator William P. Yellowtail, Jr. 1 I , 

Vice Chairman 
Senator M. K. "Kermit" Daniels 1 'A 
Chairman 
Senator Joe Mazurek 1 4- 

I I 

(include emugh information on d o n - p t  with yellm of 
mnnittee reprt.) ' SENP,TE JUDICIARY COMMITTEE 

. 4  

EXIi'BIT NO. 1 / 

DATE 0 . 3 2  7 95 
BILL NO. f iB 2b5 

LP 4 3  



ROLL CALL VOTE 

SENATE- JUDICIARY 

3 -)-7 7s \- D a t e  C/ S -  /-tL,- B i l l N o .  3 6 7  T- j , 7 ; 3 I a t ~  

NAME YES la 
I 

i I 

I 

Senator Bob Brown I 1 
I 

Senator Chet Blaylock 
I 

Senator Bruce D. Crippen I X 

X 

Senator R .  J. flDickll Pinsoneault 1 
Senator Jack Galt 

Senator James Shaw I x 1 

'A 1 

Senator Thomas E. Towe 1 .  1 Y 
I 

(include emugh infomatian on rroti-plt with yel lm c q y  of 
cannittee reprt*) 

SENATE JUDICIARY COMMITTEE 

EXII:BIT NO. / 
DATE 0 32785 
'31LL NO. ~ 2 4 5  ,qu 

Senator William P. Yellowtail, Jr. I 1 
Vice Chairman 
Senator M. K. "Kermit" Danie1.s 
Chairman 
Senator Joe Mazurek 

X' I 
X'- 

I 



ROLL CALL VOTE 

-amrrIEE JUDICIARY 

Date ~3275~- , ' - S T  - .bkt.~-u-- BUM. 2 6 C  T~IIE , , A . 3 <  L.,)7 

NPME YES Kl 

Senator Bob Brown I Y 
I I 

Senator Chet Blaylock 

Senator Bruce D. Crippen I x. I 

1 

Senator Jack Galt 
I 

Senator R. J. "Dick" Pinsoneault 
-. I 

I 
Y I 

Senator James Shaw 1 1  
Senator Thomas E. Towe I 
Senator William P. Yellowtail, Jr. 

Vice Chairman 
C I  s I -x 

Chairman 
Senator Joe blazurek 1 X. 



ROLL CALL VOTE 

-(xwmTEE JUDICIARY 

r/ + he ,327.~~ /-Lf--LL3L B ~ U  NO. -26 -r ~h /? s : ~ / L ?  LC/~? 

Senator  Bruce D. Crippen 
I 

Senator  Chet Blaylock >I( 

Senator  R .  J.  "Dick" Pinsoneaul t  1 

Senator  Bob Brown 1 X I 

Senator  Jack  Galt  

Senator  James Shaw 
I 

'.: I 

Senator  Thomas E .  Towe I 

I I 

Senator  William P. Yel lowta i l ,  Jr. I I x 

(include emugh infolmation on nation-plt with yellcw of 
cam\ittee repart.) SENATE JUDICIARY COMMITTEE 

Vice Chairman 
Senator  M. K .  "Kermit" Daniels 

EX11:GIT NO. 2 0  

Chairman 
Senator  J o e  Mazurek 

BILL NO. ff6 2 b 5  C P Y Q  

J‘( 

I 



sec r e t a ry  and chairman. aave * L  E -  

ROLL CALL VOTE 

~~ JUDICIARY 

NAME YES 
1 

I 

I 
I Senator Chet Blaylock ! 
I 

Senator Bob Brown 1 
I I 

Senator Bruce D .  Crippen 1 x 1  
I 

Senator R. J. f l D i c k ' f  Pinsoneaclt I i x 
1 

Senator Jack Galt 

Senator James Shaw I 
I 

Senator Thomas E. Towe I 
Senator William P. Yellowtail, Jr. I 1 % 
Vice Chairman 

Chairman 
Senator Joe Mazurek X - 

I 

(include enough in fomt ion  on motion--pt w i t h  yellow copy of 
o=mnittee m.) 

SEN~TE JUDICIARY - 1  C Q M M ~ ~ E  

EXH'PJIT NO. I 

DATE 6$7 85  
BILL NO. HB 245 6 ~ 9  



ROLL CALL VOTE 

m c c w a T E E  JUDICIARY 

NAME YES m 
I 

I I 

I I 

Senator Bob Brown 1 I X 
Senator Chet Blaylock 

Senator Bruce D. Crippen 1 I X  

./ Y 
I 

Senator Jack Galt I 1 
I 

Senator R. J. "Dickt1  Pinsoneault I x' 
I 

Senator James Shaw 1 
I 

I Y 
1 

(include errxrgh info=& on notion--pt w i t h  yellow cc~;y of 
onmittee w.) SENATE JUDICIARY COMMITTEE 

Senator Thomas E. Towe i ‘ i ( I  
Senator William P. Yellowtail, Jr. - 
Vice Chairman 

I 
Senator M. K. "Kermit" Daniels I Y '  I 

EXHIBIT NO. 22 

Chairman 
Senator Joe Mazurek 

DATE 0 32 785 

X 
I 

BILL NO. f ig 26-5 
(I q d  



ROLL CALL VOTE 

S W Y I ' E ~  JUDICIARY 

Senator  Chet Blaylock 1 I 
Senator  Bob Brown 

- . .  I K '  I 
Senator  Bruce D.  Crippen 1 1 Y 
Senator  Jack  Galt  j 
Senator  R .  J. "Dick1' Pinsoneaul t I 
Senator  James Shaw 1 Y 
Senator  Thomas E.  Towe x 1 
Senator  William P .  Yel lowta i l ,  Jr. 

Vice Chairman 
Senator  M. K .  "Kermi:" Daniels 
Chairman 

I 
Senator  J o e  Mazurek 

I 

(include erxnqh i n f o m b  on d o n - p u t  w i t h  yellow of 

SENATE JUDICIARY COMMITTEE 

EX?!BIT NO. a3 
DATE 03.2785 

NO.-_~L@..?!~~ ---& Y q' 



3 m*sz 25s ................. .................................................................. having had under consideration ................................ - NO 
.-. . . ': 

t?5ZZd reading copy ( b h 0  1 
coloi:, 

~P;mat;os ?klIsl't;ri33 

-0 * 
E D S Z  31 I& i Q 9  

................. Respectfully report as follows: That..: ............................................................................................... NO 

COnX!r"J'Ea 
...................................................................................... 

Chairman. 
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12- P ~ g e  3% i h e s  21 a& 2. 
F a l i w L p :  =-&it," liila 21 
SLriZe: reminder of l ine  21 rbrra;3!3 r : ~ ~ j p ~ ~ ~  on lho 22 *-1. 

1s- l'.~, 4, l h o s  14 tL-su& 20. 
S W a e :  ~ b s e t t i o n  (3) izi its endzety 
%crr,nber: subsequent subsectica 



. P q *  6, I h e s  8 *cfsr;n;g& 5, 
Strike: Iizcs 4 t&nm@ b in t h n k  entirety 
i;ewsbr: snbsqueaf srubseefoas 

22. Pzge 6, f 226 10, 
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Strike: c 2 -  -- 
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Following: "road." on line 24 
Insert: "(4)" 
Following: "with" on line 24 
Strike: remainder of line 24 through "and" on line 25 

8. Page 8, line 5. 
Following: line 4 
Strike: "October" 
Insert: "July" 

9, Page 8, line 12. 
Following: "on" 
Strike: "October" 
Insert: "July" 

10. Page 8, line 14. 
Following: "approval." 
Insert: "The remaining provisions of this act are effective July 1, 

1985." 

And, as amended, be concurred in. Report adopted. 

JUDICIARY (Hannah, Chairman): 4/11/85 
HJR 48, introduced bill, be amended as follows: 

1. Page 1, line 20. 
Following: "Judges" 
Insert: "and establishes the minimum salary requirements for Justices 

of the Peace" 

2. Page 1, line 22. 
Following: "bodies" 
Insert: ", except for the Small Claims Court Judges, whose salaries 

are set by the District Judges" 

3. Page 2, line 19. 
Following: "increases" 
Strike: "relative" through "Commission" on line 20 

And, as amended, do pass. Report adopted. 

REPORTS OF SELECT COMMITTEES 

Conference Committee 
on House Bill No. 265 

Report No. 1, April 10, 1985 

Mr. Speaker: 

We, your Conference Committee on Senate Amendments to House Bill 
No. 265 met and considered: 

Senate Judiciary Standing Committee Report, 

Senate Committee of the Whole Amendments, Galt & Yellowtail. 

We recommend as follows: 

That House Bill No. 265, reference copy, be amended as  follow^: 

1. Page 4, lines 1 and 2. 
Strike: "(EXCEPT" on line 1 through "HIKING on line 2 

2. Page 4, line 6. 
Following: ";" 



SEVENTY-EIGHTH LEGISLATIVE DAY 

Insert: "other water-related pleasure activities," 

3. Page 5, line 15. 
Following: "MARK" 
Insert: ", i t s w n d  its banks up to the ordinary high water mark" 

And that this Conference Committee report be adopted. 

For the Senate: For the House: 

Van Valkenburg, Chairman 
Yellowtail 
Galt 

Keyser 
Krueger 
Mercer 
Ream 

Conference Committee 
on Senate Bill No. 106 

Report No. 1, April 10, 1985 

Mr. -Speaker: 

We, your Conference Committee on House Amendments to Senate Bill 
No. 106 met and considered: 

House Amendments to Senate Bill No. 106. 

We recommend as follows: 

That Senate Bill No. 106, reference copy, be amended as follows: 

1. Page 2. line 12. 
~ol lowin~:  ' "OF" 
Strike: "AFFINITY" 
Insert: "consanguinity" 

2. Page 3, line 25. 
Following: "OF" 
Strike: "AFENITY" 
Insert: "consanguinity" 

And that this Conference Committee report be adopted. 

For the Senate: For the House: 

Daniels, Chairman 
Lynch 
Shaw 

Hannah 
Thomas 
Peck 
Rapp-Svrcek 

Free Conference Committee 
on Senate Bill No. 289 

Report No. 1, April 11, 1985 

Mr. Speaker: 

We, your Free Conference Committee on Senate Bill No. 289 met and 
considered: 

Senate Bill No. 289. 

we'recommend as follows: 

,, That Senate Bill No. 289, reference copy, be amended as follows: 
3 "  
6.1 

1. Page 2, line 18. 
.z* Following: "legislaturev 
'38 - 

-as.* 

6 2  ' -  
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Respectfully report as follows: 

That said appointments be concurred in and confirmed by the Senat, 
and that the attached resolution be adopted by the Senate. 

Be concurred in and confirmed. Report adopted. 

REPORTS OF SELECT COMMITTEES 

Conference Committee 
on House Amendments to Senate Bill No. 106 

Report No. 1, April 10, 1985 

Mr. President: 

We, your Conference Committee on House Amendments to Senate Bill 
No. 106 met and considered: 

House Amendments to Senate Bill No. 106. 

We recommend as follows: 

That Senate Bill No. 106, reference copy, be amended as follows: 

1. Page 2, line 12. 
Following: "OF" 
Strike: "AFI%NITY" 
Insert: "consanguinity" 

2. Page 3, line 25. 
Following: "OF" 
Strike: " A F ~ N I T Y "  
Insert: "consanguinity" 

And that this Conference Committee report be adopted. 

For the Senate: For the House: 

Daniels, Chairman 
Lynch 
Shaw 

Hannah, Chairman 
Thomas 
Peck 
Rapp-Svrcek 

Conference Committee 
on Senate Amendments to House Bill No. 265 

Report No. 1, April 10, 1985 

Mr. President: 

We, your Conference Committee on Senate Amendments to House Bill 
No. 265 met and considered: 

Senate Judiciary Standing Committee Report 

Senate Committee of the Whole Amendments, Galt & Yellowtail 

We recommend as follows: 

That House Bill No. 265, reference copy, be amended as follows: 

1. Page 4, lines 1 and 2. 
Strike: "(EXCEPT" on line 1 through "HIKING" on line 2 

2. Page 4, line 6. 
Following: "T 
Insert: "other water-related pleasure activities," 

, .-4 
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. Page 5, line 15. 
, Following: "MARK" 
' 

Insert: ", its bed, and its banks up to the ordinary high water mark" 

And that this Conference Committee report be adopted. 

For the Senate: For the House: 

Van Valkenburg, Chairman Keyser, Chairman 
yellowtail Krueger 

Mercer 
Ream 

MESSAGES FROM THE GOVERNOR 

The Honorable ~ i l l i a m  J. Norman 
president of the Senate 
State Capitol 
Helena, Montana 59620 

April 10, 1985 

Dear Mr. President: 

This is to inform you that I have signed Senate Bills No. 350, 353, and 
447 on this date. 

Sincerely, 

Ted Schwinden 
Governor 

The Honorable William J. Norman 
President of the Senate 
State Capitol 
Helena, Montana 59620 

April 11, 1985 

4r. President: 

is to inform vou that I have signed Senate Bills No. 11, 184, 284, 
340, and 409 on ~ ~ r i i  10, 1985. 

- 
Sincerely, 

Ted Schwinden 
Governor 

The Honorable William J. Norman April 10, 1985 
President of the Senate 
state Capitol f 
Helena, Montana 59620 

The Honorable John Vincent 
Speaker of the House 
state Capitol 
Helena, Montana 59620 

Dear Senator Norman and Representative Vincent: 

In ac'cordance with the power vested in me as Governor by the Constitu- 
tion and the laws of the State of Montana, I hereby veto Senate Bill 
No. 205, "AN ACT CLARIFYING THE COMPENSATION OF COAL 
BOARD MEMBERS; AMENDING SECTION 90-6-204, MCA; AND PRO- 

RETROACTIVE APPLICABILITY DATE AND AN 
EFFECTIVE DATE." 
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